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REPORTS  OF  CASES 

ARGOBO  AMD  DBTBRIflNBD  IN 

THE   COURTS  OF   EXCHEQUER, 

AND 

EXCHEQUER  CHAMBER, 

IN 

InthbSeconoYear  OF  THE  Reign  of  William  IV. 


Miller  v.  Green.  1831- 

(In  Error  from  the  King's  Bench.) 


Before  Tindal  C.J. — Lord  Lyndhurst  C.  B. — 
Allan  Park,  Gasblee, and Bosanquet,  Justices; 
Bay  ley,  Vaughan,  and  Bolland,  Barons. 


DEPLEVIN  for  taking  goods  and  standing  wheat.       Replevin  for 
Cognizance    by  MiUer,  as    bailiff  of   Hodgson,  Jl^*"Smd^ 
that  J.  T.  seised    in    fee,    devised    to    trustees  to  com. 
the  use  of  Taylor  for    life,  that   on  J.  T.'s  death  tSfb^^dwd 

of  36^  Sep$. 
1806,il.(T«y- 
'vr^gnuited  to  B.  {Hot^M&n)^  an  annuity  charged  on  the  premisesy  with  power  to 
enter  and  distrain  for  the  arrears,  and  the  distresses  '*  to  detain,  manage,  sell, 
and  dispose  of  in  the  same  manner  in  all  respects  as  distresses  for  rents  reserred 
on  leans  for  jears;''  and  that  C.  (Milier,  the  defendant  below),  as  B.'b  bailiff 
entered  and  distrained  for  arrears  of  that  annuity. 

Plea  in  bar,  that  by  [previous]  deed  of  7th  May  1806,  A,  granted  to  1>.  (  Wai- 
tarn)  an  annuity  charged  on  the  [same]  premises  ;  and  for  better  securing  the 
payment,  granted,  sold,  and  demised  them  to  Ji?.,  (Fletcher)  for  69  yean,  with 
power  of  distress ;  and  that  arrears  had  accrued  and  were  due. — Held, 

1st,  That  as  no  entry  appeared  by  E,  the  first  grantee,  or  by  anv  person  in 
privity  with  him,  after  the  demise  of  7th  May  1S06,  no  estate  vested  in  him  at 
cOBunon  law  by  that  deed : — 

vol.  II.  B 
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1831.        Tayhr  became  seised   for   life,    and    on    25th  Sq>t. 

MiLLKR       J  806,  by  indenture  "  gave,  granted,  and  confirmed"  to 
^-  Hodgson,  an  annuity  of  166/,,  and  charged  the  same 

on  the  premises,  with  power  ''  to  and  for  the  said 
Hodgson,  his  executors,  &c.  into  and  upon  the  said  mes- 
suages, lands,  or  premises,  thereby  chained  or  made 
chargeable  with  the  said  annuity  or  yearly  sum  of  166/., 
or  into  or  upon  any  part  thereof,  to  enter  and  distrain 
for  the  said  annuity  or  yearly  sum,  and  all  arrears 
thereof,  and  the  distress  and  distresses  then  and  there 
found  to  detain^  manage^  sell,  and  dispose  of  in  the  same 
manner  in  all  respects  as  distresses  for  rents  reserved 
upon  leases  for  years  might,  were,  and  ought  to  be  de- 
tained,  managed,  sold,  and  disposed  of,  and  as  if  the 
said  annuity  or  yearly  sum  of  166/.  thereby  granted  was 
a  rent  reserved  on  a  lease  for  years." 

The  cognizance  then  stated  three  years  arrear  of  the 
annuity  to  have  accrued  during  the  life  of  Taylor,  where- 
fore, &c.    A  second  cognizance  was  nearly  similar. 

Plea  in  bar — ^That  Taylor  being  seised  for  life,  on 
7th  May  1806,  being  before  the  grant  of  25th  Sept. 
1806  mentioned  in  the  cognizance,  by  indenture  gare, 
granted,  and  confirmed  an  annuity  of  413/.  to  WaUan^ 
charged  among  other,  upon  the  same  premises,  and  that 
for  better  securing  the  same,  he  granted,  bargained,  sold, 
and  demised  the  premises  to  Fletcher,  his  executors,  &c 
for  d9  years,  upon  trust  among  others,  "  That  in  case, 
and  when  and  as  often  as  the  said  annuity  of  4 13/.  or 
any  quarterly  payment  thereof  should  be  in  arrear  or 

9dly,  That  ag  no  eleotion  appeared  by  J?,  the  first  grantor,  to  take  under  tbat 
deed  aa  a  bargain  and  sale,  pursuant  to  the  stat.  of  uses,  and  as  F.  (Green,  tfae 
plaintiff  in  replevin),  was  not  shewn  to  be  other  than  a  stranger  to  that  deed, 
the  court  could  not  at  his  request,  make  that  election  for  E.  which  would  d^ 
feat  the  distress  b^  B.  under  the  subsequent  deed  of  25th  Sept.  1806:— 

3dlT,  That  standing  crops  could  not  be  distrained  under  the  clause  in  the  dtd 
of  26Qk  Sept.  1906. 

Judgment  entered  for  the  plaintiffbelow  for  damages  for  taking  the  standing  crop^ 
and  for  the  defendant  below  for  a  return  of  the  cattle  and  other  goods 
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unpaid  in  the  whole  or  in  part,  by  the  space  of  thirty        1831. 

days  next  after  any  one  of  the  days  or  times  thereinbe-      uillmm 

fore  appointed  for  payment  thereof,  the  said  Fktcher,  *' 

his  esrecQtore,  &e.  did  and  shoald,  out  of  the  rents  and 

profits  of  the  said    hereditaments  thereby  granted  or 

demised,  or  otherwise  assured  or  intended  so  to  be,  or 

by  mortgage  or  sale  thereof,  or  of  a  competent  part 

thereof,  in  case  there  should  not  be  sufficient  distresses 

OD  the  premises  for  all  or  any  part  of  the  said  term  of 

99  years,  determinable  as  therein  mentioned,  or  by  bring* 

ing  actions  against,  or  making  distress  upon  all  and 

every,  or  any  one  or  more  of  the  then  present  or  future 

tenants  of  the  said  hereditaments,  for  recovery  of  the 

r^ts  then  in  arrear,  or  by  making  entries  upon  the  said 

hereditaments,  levy  and  raise  such  arrears  of  the  said 

annuity  of  413/.  125.  as  should  from  time  to  time  become 

due  and  remain  unpaid."    Avermuit,  ^  that  the  same 

indenture  and  the  term  of  99  years  thereby  created  and 

granted  of  and  in  the  said  premises,  in  which,  Sec.  in 

the  said  declaration  mentioned  at  the  time  of  the  making 

of  the  said  indenture  in  the  said  cognizance  mentioned, 

and  from  thence  continually  hitherto  were  in  full  force 

and  effect"    That  thirty  days  before  the  distress  made, 

2000/.  arrears  of  such  annuity  were  due,  viz.  on  the  7th 

May  1829.    A  second,  and  nearly  similar  plea  in  bar. 

Demurrer  and  joinder. 

On  the  argument  the  plaintiff  resisted  the  demurrer 
on  two  grounds,  1st.  That  Taylor  having  (before  he 
granted  the  annuity  under  which  defendant  distrained,) 
by  the  indenture  of  7th  May  1806,  granted  the  annuity 
of  413/.,  and  having  donised  the  premises  for  a  term 
of  99  years,  could  not  afterwards,  in  derogation  of  his 
own  by  the  subsequent  grant,  effectually  charge  the 
possession  of  the  premises  with  the  annuity  of  1 66/.  so 
as  to  enable  the  grantee  to  distrain  on  any  other  per- 
son than  the  grantor  himself  and  his  representatives, 

B   2 
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1831.        but  that  the  right  to  the  possession  was  in  FleicAer, 

mTllbr       '^fi^n^^d  in  the  pleas  in  bar,  and  who  might  roco?er  the 

«.  jnesne  profits  from  the  plaintiff;  2d,  That  defendant's 

distress  being  only  for  an  annuity,  he  could  not  legally 

take  the  growing  crops,  under  11  G*  2*  c*  19.  s*  8.  which 

only  extends  to  rents  service* 

The  defendant  supported  the  demurrer  on  two  grounds; 
J  St,  The  plaintiff  not  having  shewn  that  he  had  any 
interest  in  the  land,  must  be  considered  either  as 'privy 
4n  estate  with  Taylor ,  or  as  a  stranger,  and  in  either  case 
is  estopped  from  pleading  that  Taylor  had  not  a  suffi- 
cient estate  in  the  place  in  which,  &c.  to  grant  the 
annuity  and  power  of  distress  in  the  cognizances  men- 
tioned ;  2d,  because  the  term  of  years  granted  to  ESelcArr 
by  the  indenture  of  7th  May  1806,  mentioned  in  the 
pleas  in  bar,  did  not  divest  Taylor  of  the  right  and  title 
to  grant  to  Hodgson  the  annuity  and  power  of  distress 
mentioned  in  the  cognizance ;  for  the  grant  of  that  first 
term  was  not  followed  by  Fletcher  taking  actual  posses- 
sion of  the  premises  granted,  and  the  grant,  whether 
operating  under  the  Statute  of  Uses,  or  as  a  demise  at 
common  law,  did  not  give  him  the  actual  possessioo, 
but  merely  the  right  of  possession ;  and  that  no  entry 
by  Fletcher,  nor  any  exercise  of  his  right  of  possession 
appeared  so  as  to  divest  Taylor  of  his  possession,  and 
of  his  right  and  title  to  grant  the  annuity  and  power  of 
distress  mentioned  in  the  cognizance. 

Judgment  for  the  plaintiff  below. 

Defendant  brought  error,  assigning  for  special  errors, 
that  plaintiff  below  had  not  averred  in  his  pleas  in  bar 
that  Fletcher  entered  upon  the  premises,  and  inasmuch 
as  the  said  demises  of  the  premises  to  Fletcher  men- 
tioned in  the  pleas  in  bar  operated  as  demises  at  com- 
jnon  law,  and  as  Fletcher  hath  not,  pursuant  to  either  of 
ihem,  entered  upon  the  premises,  no  estate  whatever 
passed  out  of  Taylor  by  either  of  thp  saicj  demise  to 
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fkuher;  therefore  Tayhr  had  a  sufficient  estate  in  the       1831. 
premises  to  grant  the  annuities  and  powers  of  distress 
to  Hot^$on,  as  in  the  cognizances  mentioned.    2.  That 
it  did  not  appear  from  the  pleas  in  bar  that  the  demises 
to  Ikkhtr  or  either  of  them  therein  mentioned,  were 
followed  by  his  entry  on  the  premises,  or  by  any  other 
act  of  his,  so  as  to  vest  the  terms  thereby  granted,  or 
either  of  them  in  him.    3.  That  plaintiff  hath  not  by 
his  pleas  in  bar  averred  that  he  has  any  title  to,  or  in- 
terest in  the  premises,  and  therefwe  cannot  aver  that 
Taylor  haA  not  a  sufficient  estate  in  the  premises  to 
giaot  the  said  annuities  and  powers  of  distress  to  Hodg- 
MR,  as  mentioned  in  the  cognizances.    4.  That  plaintiff 
below  being  privy  in  estate  to  Taylor,  was  estopped  from 
denying  his  title  to  grant  the  annuities  and  powers  of 
distress  to  Hodgion^  as  mentioned  in  the  cognizances. 
6.  That  plaintiff  below  had  not,  by  his  pleas  in  bar, 
saffidently  traversed,  or  confessed  and  avoided  the  cog- 
nizances. 

Enkine  for  Milkr,  the  defendant  below,  (a)  — It  may 
be  admitted,  that  if  plaintiff  was  in  under  Taylor  the 
grantor,  or  the  lessee  Fletcher,  in  right  of  a  demise  by 
either,  prior  to  that  in  the  cognizance,  defendant  as 
bailiff  to  Hodgson  could  have  no  right  to  distrain  on 
plaintiff.  Then,  first,  can  such  prior  title  of  plaintiff  be 
collected  from  this  record?  No  portion  of  the  estate 
for  life  and  reversion  of  Taylor  the  grantor  was  taken 
oat  of  him  by  his  first  demise  or  grant  (6)  to  Fletcher ^ 
in  May  1806.  He  might,  therefore,  confer  on  Hodgson 
a  title  to  distrain,  defeasible  by  the  entry  of  Fletdier, 
and  of  persons  claiming  similar  rights  under  him*    The 

(a)  The  j^aiatiff  in  error  is  in  this  report  termed  deftndoMt,  and  the 
defendant  in  error  ptmiUiff,  that  being  the  coorie  adopted  in  the  argu- 
nesC, 

(6)  C4»wp.600.    Goodtilk  ▼.  Baitey, 
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1831.       language  of  the  deed  by  which  Tofhr  **  granted,  bar- 
gained, sold,  and  demised''  to  UeUher,  does  not  of  ne- 
cessity operate  under  the  statute  of  uses,  and  may  apply 
to  a  bargain  and  sale,  or  demise  at  common  law ;  id 
which  case  entry  by  Heicker  was  necessary  to  take  the 
estate  out  of  Tt^hr.    That  deed  having  a  domble  aspect, 
the  predominant  intention  of  the  parties  as  oottected 
from  it  must  govem.     Utnuh  ▼.  Wadham(a);   Fo^s 
case,  (ft)    The  intent  here  is  not  that  the  premises  should 
pass  by  this  or  that  particular  kind  of  deed,  but  that  they 
should  pass  at  all  events,  one  way  or  other.    As  the  deed 
may  enure  at  common  law,  or  by  the  statute  (c),  then, 
unless  it  shews  the  grantor's  intention,  that  it  should 
operate  by  the  statute,  the  grantee  might  elect  to  take 
either  way.    HeytoanPn  case  (d) ;  Darrell  ▼•  Gtmier  (e). 
Here,  as  he  has  not  elected  to  take  under  the  statute, 
either  by  act  in  pms,  or  by  ascribing  in  the  plea  in  bar 
that  operation  to  the  deed  which  would  best  suit  his 
purpose,  the  demise  to  FUtchtr  operates  as  a  demise  at 
common  law.(/)    And  the  object  of  the  parties  seems 
to  have  been  that  it  should  operate  as  such,  viz.  by  leav- 
ing the  possession  as  it  was  till  arrean  arose,  when 
grantee  might  enter  and  distrain.    The  grantee's  dec- 
tion  to  take  under  the  statute,  and  his  consequent  pos- 
session are  disproved  by  the  averment  of  arrears  of  the 
first  annuity.     Then  only    an  interesse  termmi,  con- 
vertible into  estate  for  yeara  by  lessee's  entry,  existed 

(«)  6  But,  80,  jMT  Lord  JBOen&onwyft.  (h)  8  Co.  04. 

(c)  IU$  T.  Trmmmr,  2  V^TUi.  78.    Shopp.  T.  od.  Prettoo  86. 

(tf)  9C0.S6. 

(•)  Sir  W.  JoDM,  906.  2  Bo.  Ab.  787.  pi.  6,  7.  Qm.  if  the  we  oTwoHj 
"  bargaia  and  toll/'  indioatoi  the  intontion  of  the  partias  f  See  Bmhr  ?. 
KmU,  I  Mod.  26S.  2  Hod  26S.  S.  C.  4  Bae.  Ab.  277.  9  Bla.  C.  UO. 
Jwtkmm  ▼.  Morrk$,  Cro.  Car.  110. 

(/)  See  laat  note.  Alio  Bao.  Ab.  Leaies  (Bf },  and  p.  186.  2  Sand. 
tJiea,  40.  Glib.  Usei,  2S0.  4  Croiae,  Sd  Ed.  265.  tit.  Deed,  ob.  xix.  §  42. 
and  PruUm'B  argnoieDt  in  Wynm  t.  OrdttA,  5  B.  &  Cr.  020.  OSS. 
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under  the  fint  lea«e,  aad  qo^  severance  of  the  posseBmon  183  U 
from  tlie  reyersion  had  taken  place  {a),  as  was  the  case 
in  WiiUams  ▼•  Botanqutt  (&)»  by  the  entry  of  the  lessee 
iMottiam.  (c)— Secondly,  nothing  on  this  record  shews 
plaintiff  to  be  in  underFletcher.  His  entry  is  not  averred,  or 
that  of  fdaintiff  under  him*  Such  a  possession  by  plain- 
tiff would  have  been  that  of  Fletcher^  and  would  have 
rendered  the  averment  of  arrears  on  the  first  demise  im* 
material*  The  assuming  by  Taylor  to  make  his  second 
grant  raises  the  presumptiim  that  he,  and  not  Fleicher, 
the  fifBt  grantee,  was  at  that  time  in  possession.  Chat' 
fidd  V.  Parker  (d).  That  was  trespass  by  the  second 
grantee  of  lands  as  security  for  an  annuity,  against  a 
creditor  by  d^jU,  to  recover  mesne  profits.  There,  as  in 
this  case,  the  words  **  grant,  bargain,  sdl,  and  demise" 
oocmrred,  so  that  the  deed  might  have  operated  under 
the  statute,  but  plaintiff  being  pleaded  to  have  been  in 
possession  at  the  time  of  defendant's  seizure,  the  second 
demise  to  the  plaintiff  was  held  good  as  to  all,  except 
the  first  grantee,  who  could  not  be  taken  to  have  entered 
at  the  time  of  plaintiff's  entry. — Thirdly,  the  plamtiff, 
as  tenant  in  possession,  was  peculiarly  conusant  under 
what  title  he  came  in,  and  when  the  arrear  to  Hodgwn 
became  due.  Then  it  was  not  incumbent  on  defendant 
to  state  by  what  title  plaintiff  was  in  possession  at  that 
time,  or  that  he  claimed  under  the  first  grantee,  Fletcher; 
and  plaintiff  should  have  pleaded  in  bar  how  he  was  not 
liable  to  the  distress.  Hod  v.  BeU  (e);  Miiea  v.  WU- 
louffiby  (f).    The  plaintiff  may  be  properly  presumed 


(a)  Litt.  $  58.     Co.  Lit.  46  b. 
(6)  1  B.  &B.  2S8. 

(e)  8m  Co.  Lkt.  SfO  a.    Bm.  Ab.  LoMet  (M).    Vin.  Ab.  DittiOM,  SS. 
oHmg  Wade  t.  MarMk,  Lateh.  211 . 
(d)  8  B.  &  C.  64t.    And  •«•  Boyfey  J.'s  jodgmeDt,  id,  ftftO. 
<«)  lid.  Ray.  172.    Lotw.  1227.    S  Salk.  116.  S.  C. 
(/)  Cro.  Car.  647.    2  Roll.  R,  370. 
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1831.  to  be  in,  and  to  claim  under  grantor  by  title  accraing 
after  the  rent  charge  granted,  so  that  his  goods  were 
liable  to  distress  for  the  arrears.  Cam.  Dig.  Distress, 
(B.  2.)  Even  in  the  cases  in  (B.  1.)  which  only  apply 
to  strangers'  cattle  escaping  to,  and  dam.feas.  in  the  locus 
in  quo,  and  which  are  not  distndnable  for  rent-charge, 
unless  levant  and  oouchant,  the  plaintiff  in  replevin 
must  plead  in  bar,  that  they  were  not  so  levant,  &€. 
Jordan  v.  Martin  (a). 

Lastly,  though  1 1  G.  2.  c.  19.  §  8.  only  authorises  a 
distress  of  growing  com  for  arrears  of  rent  service,  for 
which  distress  lies  of  common  right,  the  special  words 
of  the  deed  (ante,  p.  2.)  give  that  power  by  placing  the 
grantor  on  the  fi(x>ting  of  the  owner  of  a  rent  service.  Bat 
the  plaintiff,  by  replevying,  has  admitted  standing  com 
to  be  a  distnunaUe  chattel  (b),  and  cannot  now  urge  that 
it  is  not.  Replevin  does  not  lie  of  that  which  cannot  be 
distmined,  e.g.  trees  growing.  Bac.  Ab.  Replevin,  (F.) — 
[BoyAyB.  Newly  invented  clauses  of  distress  do  not  pre- 
clude the  coomion  law  of  replevin.  Co.  Lit.  145  b.  282  b. 
—  Kndal  C.J.  It  is  sought  to  enlarge  the  subject  mat- 
ter of  distress  by  adding  an  article  not  contemplated  at 
the  time  of  granting  the  power.] 

Preston  for  Green,  the  plaintiff  below. — ^The  language 
of  the  deed  cannot  make  the  growing  crops  of  a  stran- 
ger liable  to  a  distress,  where  the  statute  does  not  apply, 
though  perhaps  it  might  have  that  effect  quoad  chattels 
in  the  possession  of  the  grantor  himself  or  his  ezecator8.r 

In  these  transactions,  if  the  grantor  of  an  annuity  has 
previously  put  a  tenant  in  possession,  grantee  cannot 

(a)  1  Mod.  6S.  dted  Bae.  Ab.  Replefio  (K),  toI.  6.  p.  80.  See  riio 
Vin.  Ah.  DistraM  I.  pi.  34. 4S.  [O  2.]  pi.  84.  BnUm  t.  CoU,  1  Ld.  lUj. 
SOS. 

(6)  See  Qhv9r  v.  CoUn,  1  Bing.  0.  Per  RUkaidtiM,  J.  m  held  for  the 
purpose  of  MtUfjiog  Uie  ooodiUoo  of  a  bond  for  reple? /iog  goods  ud  cAef- 
Celi. 
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distrain ;  a  term  is  therefore  interposed  in  order  by  giving  J  83 1  • 
the  tennor  a  reversion  to  enable  him  so  to  distrain. 
Taylor  by  granting  an  annuity  in  May  1806,  and  hav- 
ing demised  the  premises  for  a  term  by  the  same  deed, 
coald  not  in  derogation  of  his  own  grant,  confer  a  right 
of  entry  on  the  possession  of  the  first  grantee,  though 
he  might  be  estopped  from  disputing  a  right  so  con- 
ferredy  if  exercised  on  his  own  possessiony  or  that  of  his 
personal  representative. 

It  is  conceded,  that  if  the  first  term  granted  be  an 
actual  term,  it  is  perfectible  by  the  statute  of  uses. 
Then  defendant  could  not  distrain,  unless  he  could  shew 
the  plaintiff  to  be  estopped  by  the  deed  of  the  grantor, 
^nder  whom  he  came  in.  A  lessee  who  has  not  per- 
fected his  term  by  entry  is  notwithstanding  liable  in 
covenant,  (a)  Fletcher' %  title  is  said  not  to  be  perfected  > 
because  entry  at  common  law,  or  possession  by  virtue 
of  the  statute  are  not  stated.  But  the  plaintiff,  a  stran- 
ger, is  not  grantee  so  as  to  elect  to  be  in  in  either  way. 
There  is  a  money  consideration,  and  the  grantee  wFibl- 
cher  uses  the  term  as  a  bargain  and  sale,  the  shape 
which  is  alone  adequate  to  his  purpose,  thereby  asj 
suming  to  take  under  the  statute  of  uses.  The  tenant 
in  possession  will  be  liable  to  an  action  for  mesne  profits 
by  Fletcher,  who  may  enter  at  any  time. — [Tmdalj  C.  J. 
Ejectment  must  first  have  been  brought,  and  his  title 
to  enter  must  have  been  proved.] 

The  plaintiff  teddered  issue,  whether  the  term  set  up 
by  him  was  perfect,  mz.  a  vested  estate  by  force  of  the 
statute  or  not ;  then  the  defendant  ought  to  shew  that 
the  goods  were  liable  to  distress ;  and  it  did  not  lie  on 
the  plaintiff  to  allege  the  negative  of  privity  with  Taylor. 

Erskme  in  reply.  — The  plaintiff  is  subjected  to  no 
hardship  to  which  he  was  not  liable  by  taking  posses- 

(a)  Sffc  aatboritiei  eoUected  in  WUHtrnt  r.  BoaoH^utt,  1  Br.  &  Biog.3S8. 
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1631.       8i<«  as  he  did,  and  if  he  took  under  graDtor,  has  remedy 
^"^'      against  him.    The  grantee  mast  elect  under  the  deed, 
V.  and  the  court  cannot 

GftBBIf. 

In  Mickaebnoi  Term,  Tindal  C.  J.  delivered  the 
judgment  of  the  Court. 

This  was  an  action  of  replevin  for  taking  certain  goods^ 
as  well  as  certain  standing  crops  of  Green,  the  plaintiff  be* 
low,  in  which  action  Miller  the  defendant  below  made 
cognizance  as  bailiff  of  one  Wm.  Hodgson,  and  in  his 
first  cognizance,  which  diflbrs  from  the  second  only  in 
deducing  the  title  of  Geo.  Taylor  from  the  owner  of  the 
fee»  states,  that  Geo.  Taylor  being  seised  for  life  by 
an  indenture  dated  the  26th  Sej^*  1806,  granted  to  the 
said  Hodgson  an  annuity  of  166/.  2s,  out  of  the  premises 
in  which,  &c.  for  the  term  of  99  years  if  Taylor  should 
80  long  hve,  payable  in  the  manner  therein  mentioned, 
which  had  become  due  from  Taylor ,  and  had  continued 
80  due  for  more  than  21  days,  and  justifies  the  taking 
and  detaining  the  goods  as  a  distress  for  such  arrears. 

To  this  cognizance  the  plaintiff  below  pleaded  in 
bar,  that  before  the  making  of  the  indenture  stated  in 
the  cc^nizance,  viz.  on  the  7th  May  1806,  the  said  Geo, 
Taylor  being  seised  for  the  term  of  his  life,  by  another 
indenture  then  made  between  himself  of  the  first  part, 
the  persons  therein  mentioned  of  the  second  part,  one 
Jackson  Walton  of  the  third  part,  and  one  Fletcher  of 
*  the  fourth  part,  in  consideration  of  the  sum  of  3000/.  to 
Tayhr  paid  by  Jackson  Walton,  granted  to  said  Walton 
an  annuity  of  413/.  12*.  out  of  the  said  premises,  in 
which,  8cc.  for  99  years,  if  Taylor  should  so  long  live, 
and  for  the  better  securing  of  the  said  annuity  for  the 
considerations  in  the  said  indenture  mentioned,  and  of 
10s.  paid  to  Taylor  by  Fletcher,  the  said  Taylor  granted 
bargained,  sold,  and  demised  to  the  said  Fletcher  the  said 
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premises,  in  which,  &c.  for  90  years,  if  the  said  Ta^       1831 . 
should  so  l<mg  live,  upon  trust,  that  as  often  as  the  said 
last  mentioned  annuity  of  413/.  12s.  or  any  quarterly  pay. 
ment  thereof  should  be  in  arrear  by  thirty  days,  Fla^ 
eher  should  out  of  the  rents  and  profits  of  the  said  pre- 
mises, or  by  mortgage  in  case  there  should  not  be  suf- 
ficient distresses,  or  by  making  entries,  levy  such  arrears 
and  damages.    The  jdea  in  bar  then  proceeds  to  allege, 
that  the  said  indenture  **  and  the  term  of  99  years 
thereby  granted  were  in  full  force  and  effect,''  and  that 
upwards  of  30  days  before  the  making  of  the  distress, 
there  was  due  and  owing  by  virtue  of  the  said  indenture 
of  the  7th  Afoy,  the  sum  of  2000/.  for  arrears  of  the  said 
amiuity. 

A  similar  plea  in  bar  was  pleaded  to  the  other  cog- 
nizance. 

To  these  pleas  in  bar  there  was  a  general  demurrer 
and  joinder,  and  after  argument,  the  court  of  King^s 
Bench  gave  judgment  for  the  plaintiff  below  for  his 
damages  and  costs. 

Upon  this  judgmait  a  writ  of  error  has  been  brought, 
and  after  argument,  and  tame  taken  to  consider,  the 
Court  of  Error  is  of  opinion,  that  the  judgment  of  the 
court  below  ought  to  be  reversed. 

The  argument  in  this  case  has  turned  on  the  legal  ope- 
ration and  effect  of  the  d^nise  from  Taylor  to  Fktcher, 
contained  in  the  indenture  of  7th  May  1806.  For  if 
such  demise  created  a  legal  estate  in  Fletcher,  the  grant 
of  the  annuity  by  Taylor  to  Hodgson  by  the  subsequent 
deed  of  the  26th  Sq>t.  1806,  but  during  the  continuance 
of  Fletcher's  interest,  must  be  altogether  inopemtive  in 
cieating  any  charge  upon  the  premises. 

Now,  in  Older  to  give  an  estate  to  Fletcher,  it  is  con- 
tended by  the  plaintiff  below,  that  the  grant  must  either 
be  considered  as  a  demise  at  common  law,  or  as  a  bar- 
gain and  sale  made  upon  a  consideration  of  money,  and 
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1831  •  operating  under  the  Statute  of  Uses ;  in  either  of  which 
cases  the  estate  vests  in  Fletcher  the  grantee. 

The  first  question  therefore  is,  Whether  the  grant 
can  be  considered  as  a  lease  at  common  law  ? 

The  objection  taken  to  it  as  a  lease  at  common  law 
is,  that  it  does  not  appear  upon  the  pleadings  that 
Netcher  the  lessee,  or  any  person  claiming  under  him, 
entered  after  the  lease  was  granted,  and  that  unless 
there  is  an  entry  by  the  lessee,  or  some  one  claiming 
under  him,  no  estate  vests  in  him.  And  such  we  con- 
sider to  be  the  effect  of  the  authorities.  It  is  laid  down 
in  Co.  Ldit.  46  ft,  ''  that  to  many  purposes  the  lessee  is 
not  tenant  until  he  enters ;  as  a  release  made  is  not  good 
to  him  to  increase  his  estate  before  entering — neither 
can  the  grantor  grant  away  the  reversion  by  the  name 
of  the  reversion  before  entry."  Now,  both  these  conse- 
quences depend  upon  the  assumption  that  the  estate  has 
not  passed  out  of  the  lessor  into  the  lessee  before  he  has 
by  his  entry  accepted  such  estate :  for  if  the  estate  had 
actually  passed  to  and  vested  in  him,  there  can  be  no 
reason  why  a  release  would  not  increase  such  estate ; 
not  again,  why  the  reversion  should  not  pass  by  that 
name.  And  in  further  support  of  the  distinction.  Lord 
Coke  goes  on  to  say, ''  but  the  lessee,  before  entry,  hath 
an  interest,  inieresse  termini,  graniable  to  another;" 
thus  putting  in  contradistinction,  the  interest,  and  ''  the 
estate  of  the  lessee.''  Again,  Littleton,  sect..469,  lays 
down  the  same  doctrine  more  pointedly :  '<  If  the  lessor 
release  to  the  lessee  all  his  right,  &c.  before  that  the 
lessee  had  entered  into  the  same  land  by  force  of  the 
same  lease,  such  release  is  void,  for  that  the  lessee  had 
not  possession  in  the  land  at  the  time  of  the  release 
made,  but  only  a  rigkt  to  have  the  same  land  by  force  of 
the  lease.  See  also  Bacon* s  Abridgmt.  tit.  Leases  (61.)^ 
where  the  necessity  of  an  entry  by  the  lessee  in  order 
that  the  estate  may  vest  in  him,  is  put  upon  the  ground 
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that  it  is  an  acceptance  by  him  of  the  estate.    Under      }^^\ 

these  authorities  therefore  we  think,  that  as  the  plaintiff 

neither  alleges  an  entry  by  Fletcher  under  the  lease, 

nor  any  privity  between  his  possession  and  JFktcher^B 

term ;  nor  anything  equivalent  to  an  entry,  such  as  an 

acceptance  of  the  estate  by  the  execution  of  the  leascy 

no  estate  passed  to  Fletcher  under  the  lease  of  the  7th 

May  :  and  consequently  that  the  estate  remained  in  the 

lessor,  and  that  the  grant  of  the  annuity,  and  the  power 

of  distress  to  Hodgson  by  the  indenture  of  the  26th  Sept^ 

was  a  grant  capable  of  taking  effect. 

But  it  is  contended  by  the  plaintiff  below,  that  if  the 
grant  of  the  7th  May  cannot  take  effect  as  a  lease  at 
common  law,  at  all  events  it  is  good  to  pass  the  estate 
to  Fletcher f  as  a  bargain  and  sale  under  the  operation 
of  the  Statute  of  Uses. 

It  is  undoubtedly  true,  that  where  a  deed  may  enure 
to  divers  purposes,  he  to  whom  the  deed  is  made,  shall 
have  election  which  way  to  take  it,  and  may  take  it  in 
that  way  as  shall  be  most  for  his  advantage,  (Shep* 
Tauehet.  83) ;  and  therefore,  if  a  man  for  money  demises, 
-grants,  bairns,  and  sells  to  J.  S.  his  land  for  years, 
J.S.  has  election  to  take  it,  either  by  demise  at  the  com- 
mon law,  or  by  bargain  and  sale.  Howard's  case  {a)* 
So  that  Fletcher  in  this  case,  or  any  person  claiming 
under  Fletcher,  and  in  privity  with  him,  might  tit  any 
time  elect  to  claim  under  the  deed  which  way  they 
would.  But  the  plaintiff  who  pleads  this  grant  is,  so 
far  as  appears  on  the  record,  a  stranger  to  it,  and  there- 
fore the  plaintiff  is  not  competent  to  elect  for  Fletcher, 
whether  the  grant  to  him  shall  operate  the  one  way  or 
the  other.  Nor  indeed  does  the  plaintiff  shew  that  any 
election  has  been  made  by  any  one,  that  the  deed  shall 

(«)  2  Co.  35  b. 
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1831.       be  held  to  operate  under  ike  etatate.    It  is  not  even 

^Sj^^       stated,  aa  was  before  observed,  that  Fktcher  ever  exe- 

V.  cnted  the  deed,  bo  aa  to  assent  to  take  any  estate  under 

Ore  EN 

it  For  any  thing  that  appears  to  the  contrary,  he  is  as 
much  a  stranger  to  it  as  Green  the  plaintiff*  Under 
these  circumstances,  we  consider  the  court  cannot  be 
called  upon  to  exercise  an  election  for  the  grantee  at  the 
request  of  a  stranger,  for  defeating  a  subsequent  grant 
of  an  annuity  for  a  valuable  consideration.  The  grant 
therefore,  must  be  left  to  such  operation  as  it  will  have 
as  a  lease  at  common  law,  which  we  have  already  seen, 
will  not  be  sufficient  to  create  an  estate  in  the  lessee  for 
want  of  an  entry.  We  therefore  think  the  term  of 
years  set  up  under  that  grant,  forms  no  answer  to 
the  cognizance  under  the  subsequent  annuity  deed. 

Although  however  the  defendant  below  had  the  right  to 
distrain  for  the  arrears  of  his  rent  charge,  yet  upon  the 
due  construction  of  the  power  of  distress  contained  in 
the  deed,  we  think  it  did  not  extend  to  the  growing  and 
standing  crops  which  have  been  taken  under  it. 

It  is  well  known,  that  at  common  law  distresses 
taken  for  arrears  were  not  saleable,  but  could  only  be 
kept  as  a  pledge  for  the  rent.  But  by  2  W.  &  M.  stat  1. 
c.  5.  goods  and  chattels  distrained  for  rent  due  under  a 
contract  may  be  kept  and  sold  in  the  manner  pointed 
out  by  that  .statute.  It  was  not  until  the  11  G.  2. 
c.  19.  that  landlords  had  power  to  distrain  corn,  grain, 
or  other  produce  growing  on  the  land  demised*  The 
grantee  of  the  rent  charge  is  empowered  by  the  deed 
**  to  detain,  manage,  sell,  and  dispose  of  the  distresses, 
in  the  same  manner  in  all  respects  as  distresses  for  rents 
reserved  upon  leases  for  years,  and  as  if  the  said  annuity 
was  a  rent  reserved  upon  a  lease  for  years ;"  and  we 
think  these  words  are  fully  satisfied  by  holding  them 
to  grant  the  powers  which  were  given  to  landlords 


RicKETTs  V,  Lewis. 
(In  Error  from  the  King's  Bench.) 


Before  TindalC.  J.  —  Allan  Park,  Bosanquet, 
and  Aldekson,  Justices.  —  Garrow,  Vaughan, 
and  Bollano,  Barons. 
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under  the  stat.  of  2W.&M.  c.6.  withoat  extending  them  to  1 83 1  • 
the  new  subjects  of  distress  first  granted  by  11G.2.  c.  19. 
A  power  like  the  present  ought  at  all  times  to  be  con- 
strued strictly,  and  more  especially  when  it  is  sought  to 
bring  within  it  the  growing  crops  of  a  person  who  is  a 
stranger  to  the  deed. 

Upon  the  whole,  therefore,  we  think  the  present  judg- 
ment should  be  rerersed,  and  that  judgment  should  be 
entered  for  the  person  making  cognizance  for  a  return  of 
the  cattle,  goods  and  chattels  which  were  taken  by  dis- 
tress, and  for  that  part  of  the  distress  only :  with  a 
jadgment  for  the  plaintiff  for  damages  for  taking  and 
detaining  the  growing  crt^s. 

Judgment  accordingly. 


npiNDAL  C.J. — This  action  was  originally  brought  After  judg- 

in  the  Common  Pleas,  the  judgment  of  which  Court  ^^  ^^^  ^f  ^^J 

was  affirmed  in  the  King's  Bench  on  error.    Another  ropfromC.P. 

writ  of  error  has  now  been  brought  to  this  court :  but  ror  lies  to  the 

we  are  of  opinion  that  this  is  not  a  case  within  the  new  court  of 
■^  error  erected 

meaning  of  11  G.  4.  and  1  W-  4.  c.  70.  §  8.  which  ap-  by  ii  G.4. 
plies  only  to  cases  originally  commenced  in  the  court  to  ^%q^  Yst 
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1831.  which  the  writ  of  enx>r  isdiiected.  Were  we  to  hold  other- 
wise,  a  strange  anomaly  might  arise ;  for  a  case  originating 
in  the  Common  Pleas,  and  reversed  on  writ  of  error  in  the 
King's  Bench  might  come  back  from  thence  to  be  heard 
in  this  Ciourt^  before  the  judges  of  the  Common  Pleas 
and  Exchequer ;  the  effect  of  which  might  be^  that  the 
judges  of  the  Common  Pleas,  with  the  assent  of  one  of 
the  Barons  of  the  Exchequer,  might  affirm  their  own 
previous  judgment,  and  reverse  the  judgment  of  the 
King's  Bench  delivered  by  that  court  as  a  court  of 
error. 

The  entry  of  the  cause  by  the  derk  of  the  errors  was 
accordingly  struck  out. 


GuRNEY  t;.  Gordon. 

(In  Error  from  the  King's  Bench. 

Before  the  same  Judges. 

A  writ  of  or-  npuf  DAL  C.  J. — In  this  case  the  writ  of  error  was 
oBiS7£l.'0.8.  sued  out  on  the  old  statute  27  El.  c.  8.  and  has 
aftnr  lathOe^  y^^^  returned  under  11  G.  4.  and  1 W.  c.  70.  §  8.  which 


nomjudiei.      erected  the  present  Court  of  Error.    The  suit,  therefore, 

is  brought  corai^  wmjudice. 

The  entry  was  struck  out  accordingly. 
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(In  the  Exchequer  of  Pleas.) 

Balmb  and  Othersi  Assignees  of  Bankart  and  Ben* 
SON,  Bankrupts,  against  Hutton,  Esq.  Sheriff  of 
Yorkshire,  Jewisdn,  chief,  and  Ingham,  deputy  Bai- 
liff of  the  Honor  of  Pontefract,  Wood  and  Others. 


TROVER  for  machinery,  with  counts  on  a  conversion  Goods  were 
before  and  after  the  bankruptcy.  The  general  issue  ^\^  under  a 
was  pleaded  by  all  the  defendants.    Hutlon  severed  in  fi:fr:^^^?L  ^ 

.  chief  bailiff  of 

pleading  from  the  others,  as  did  also  Jewison  and  Ingkam.  a  franchise. 

At  the  Yorkshire  Summer  assizes  in  1829,  a  general  J*^"^^^®f 

verdict  was  found  for  the  defendant  Hutton,  and  against  writs  therein, 

the  defendants  Messrs.  Wood.    A  special  verdict  was  b^nknmtcy^ 

found  as  to  the  liability  otJewison  and  Ingham  as  chief  committed  by 

and  deputy  bailiflb  of  the  honor  of  Pontefraci,  having  ^ut  without  ' 

the  execution  and  return  of  all  writs  in  that  liberty  as  l">owledgc 

^         thereof  and 
follows.  before  the 

Bankari  and  Benson,  trading  in  partnership  within  ^^l^u^^Held 
the  honor  of  Ponle/ract  in  the  county  of  York,  were  in-  that  trover 
debted  to  the  defendants,  the  Messrs.  Wood,  on  27  tb  ^y  t^e  assig- 
October  1826,  in  a  sum  of  money  exceeding  3500/.  for  "•«•  ^y^^' 
wool  sold  and  delivered;  and  upon  that  day,  at  the  re-  liff,thoagh 
quest  of  the  said  Messrs.  Wood,  executed  a  warrant  of  |n*thM^S 
attorney  for  securing  that  sum,  and  such  further  advances  vestedin  them 
as  in  the  whole  should  amount  to  a  sum  not  exceeding  the  «;tof " 
SOOOi,  which  warrant  of  attorney  was  filed  within  21  bankruptcy, 
days  from  the  date  thereof,  pursuant  to  6  G.  4.  c.  1 6.  and  the  deputy 
judgment  by  nU  didt  was  entered  up  thereon  oa  the  14th  ^ul>ff  J^^l^o^ 
November  following.     On  31st  December  1823,  the  said  demnity  from 
Bankart  and  Benson  committed  an  act  of  bankruptcy.  c^J^^itonT*"* 
On  the  25th  January  1826,  the  defendant  Ingham,  Jewi* 

VOL.  II.  c 


p. 
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183L  jan  then  being  chief  bailiff  of  the  honor  of  Poniefractt 
^.'Z!r  withiniRrhieh  honor  he  haa  the  execution  of  all  writs 
•iMt  otiierc .  and.  appoints  his  own  depaties,  from  whom  he  takes 
HuTToii  bonds  with  sufficient  sureties  to  indemnify  him  from 
their  acts,  by  virtue  of  a  warrant  directed  to  Jtwison  an4 
Us  deputy  Ingham^  by  the  defendant  Hutton,  the  then 
sheriff  of  the  county  of  York,  founded  on  a  writ  of 
Ji*  /oi  issued  at  the  suit  of  the  defendants  Messr8«' 
Wood  against  the  said  bankrupt  under  the  judg- 
ment aforesaid,  indorsed  to  levy  15217.  I2s.  lOd.,  be- 
sides, &c.  seized  in  execution  certain  machinery  and 
ntensils  of  the  said  bankrupts,  in  a  mill  occupied  by 
them  at  B.  and  remained  in  possession  nnder  the  saifle 
warrant.  On  the  same  day  a  valuation  of  Uie  said  ma- 
chinery  and  utensils,  together  with  the  said  bankrupt's 
tenant  right  in  the  said  mill  was  made  by  the  defendant 
Ingham,  amounting  together  to  the  sum  of  1485/. ;  and 
the  said  machinery  and  utensils,  and  tenant  right,  w^re 
on  that  day  purchased  at  such  valuation  from  the  said 
Ingham  acting  on  behalf  of  the  said  chief  bailiff,  by  one 
Barker,  a  clerk  or  bookkeeper  of  the  said  Messrs.  Wood: 
but  no  money  was  paid  by  him  or  them  to  Ingham, 
except  the  sheriff 's  poundage  and  other  costs  of  the  levy. 
Immediately  upon  the  sale  Barker  took  possession  of 
the  mill,  machinery  and  utensils,  on  behalf  of  Messrs. 
Wood  J  and  retained  possession  until  the  17  th  February 
following,  when  the  machinery  and  utensils  were  sold 
by  public  auction  for  the  sum  of  964/»  14^.  6^.  the  te- 
nant right  in  the  said  mill  remaining  unsold,  but  being 
of  little  or  no  value,  and  the  proceeds  of  such  sale  were 
paid  over  by  Barker  to  Messrs.  Wood.  On  the  day 
of  the  sale  to  Barker,  Messrs.  Wood  agreed  to  indemnify 
the  defendant  Ingham  from  any  action  for  making  the 
levy,  and  a  bond  of  indemnity  was  afterwards  executed. 
On  the  21st  February  1826,  a  commission  of  bankrupt 
issued  against  Bankart  and   Benson,  under  which  they 
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were  declared  bankrupts  on  the  24tli  day  of  tiie  aame 
month.  Ndther  the  sheriff  nor  the  chief  bailiffs,  nor 
liigbam  knew  or  bad  any  notice  of  any  act  ci  bank* 
reptcy  by  Bankttrt  and  Benson,  before  the  return  of  the 
yiptcX  fimfana$. 

This  case  was  aigued  in  Tritdiy  Term  1831,  at  great 
length.  A  general  sketch  of  the  arguments  will  be  suffi- 
cient  in  consequence  of  the  great  minuteness  with  which 
the  judgment  reriews  the  leading  authorities. 


1631. 


5/dHUeforthepbuntiffii,  ( J.  Frttftom  with  him)-*The 
plaintiff's  proofs  in  support  jiA  an  action  of  trover  being 
confined  to  property  and  conversioni  a  sheriff  who  deals 
with  property  affected  by  a  previous  act  of  bankruptcy » 
is  not  excepted  from  the  operation  of  that  rule  of  evidence* 
Hie  risk  in  so  doing  without  being,  able  to  discover  the 
titat  which  has  conferred  the  property  on  the  assignees, 
is  BO  greater  than  that  of  a  bond  fide  purchaser  from  the 
bankrupt  at  a  period  beyond  the  two  months  allowed  by 
6  6. 4.  c.  16.  §•  81 .  A  servant  who  does  an  act  apparently 
legal  by  order  of  his  master  and  for  his  benefit,  and  who 
in  the  event  incurs  personal  liability  for  an  illegal  act, 
might  equally  urge  hardship  ;  Perkins  v.  Smith,  (a) — 
[Bayky  B»  On  that  special  verdict  the  servant  must 
be  taken  to  be  a  pure  volunteer,  for  the  master^s  order 
cannot  be  inferred.-*^]  If  the  order  was  express,  as  e.  g.  to 
go  and  receive  goods  from  another,  the  hardship  would  be 
the  same  on  both.  Phillips  v.  Thoms&n(]b)  is  opposed  to 
Bayly  v.  Banning  {c),  which  with  Cole  v.  Davis,  (d)  Letch^ 
men  v.  Thorowgood{e)  was  reconsidered  in  Cooper  y. 
Chittjf,(f)  a  case  which  goes  on  general  principles,  and 
cannot  be  supported  on  the  ground  of  notice  to  the  sheriff. 


(m)  1  Will.  328.  (6)  3  Le?.  193. 

(d)  1  Ld.  Rij.  724.    HH.  10  W.  3. 

(€>  3  Xod.  236.    1  Show.  12.    Comb.  123. 

c  2 


(e)  1  Lev.  173. 
(/)  I  Boir.26. 
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Balm« 
tnd  Others 

V. 
HOTTOH 

ibdOtben. 


Timhrell  v.  MiBs(a}  is  contrary  to  the  later  cases,  and 
is  not  in  trover.  The  judgment  of  Ashurst  J.  in  Smith 
T.  Mills,  (b)  Potter,  assignee,  v.  Starkie,(c)  Lyer  r. 
hdmb,  {d)  Wyati  v.  Blades,  (e)  are  in  f)oint.  Hilchin  ?. 
Campbell,(f)  AUanson  v,  Atkinson,  (g)  Stead  v.  Gfl5- 
coyne,  (h)  Lazarus  ▼.  Waithman,  (t)  Pncf  ▼•  Hefyar,  (k) 
Notley  V.  Btick,{t)  Hartley  ▼.  Hornby,  (m)  Dillon  r. 
Langley,  (n)  were  also  cited  on  the  general  point. 

It  was  added  that  Ingham,  who  acted  by  Jewison*$ 
authority,  and  had  taken  indemnity,  was  thereby  iden- 
tified with  the  execution  creditor.  Bloxham  v.  Oldham, 
as  cited  in  Cooper  v.  Chitty,  (o) 


F.  Po//bcA  for  defendants  {Alexander  m\h  him). — Lee, 
Assignee,  Sfc.  ▼•  Lopez  (p)  shews  that  a  sheriff,  who, 
compelled  by  ^Ji*fa,  seizes  and  sells,  and  afterwards 
pays  over  a  year's  rent  to  a  landlord,  without  knowledge 
of  a  previous  act  of  bankruptcy  by  the  debtor,  and  be- 
fore notice  of  a  commission  against  him,  cannot  be 
compelled  to  pay  it  over  again  to  the  assignees,  in  an 
action  for  money  had  and  received ;  which,  by  waiving 
the  tort,  would  affirm  the  sale^  In  Clarke  v.  Ryalliq) 
the  same  law  is  assumed.  Nor  before  the  modem  cases 
was  he  thought  liable  in  trover,  t.  e.  to  be  made  a  tort 
feasor  by  relation.  Bayly  v.  Banning,  Cole  v.  Dams, 
Letchmere  v.  Thorowgood.     By  13  El.  c.  7.  s.  2.  (r)  the 

(a)  1  BU.  205.  (h)  I  T.  R.  476. 

(e)  EselK  Mieb.  IS07.  Selwjn,  N.  P.  8  Ed.  14SI.    4  M.  &  S.860.  and 
'we  »fra. 

(d)  Qmare,  1  M ,  &  Pa^ne,  657.  n.  6  a  M.  S19.  S.C.  with  PoiUr  f. 
StarhU. 

(<)  S  Cimp.  S9e.  (/)  S  Will.  S04.  (^}  I  M.  &S.  5S3. 

(h)  8  Taant.  527.  (i)  5  Hoore,  812.  (k)  4  Biiig.S97. 

(0  8  B.  &  C.  160. 

(m)  K.  B.  Not  reported.    It  it  believed  oo  jadgaeot  was  giren. 
(»)  2  B.&  Adol.  181.  (o)  1  Burr.  26. 27.  (p)  15  Bui,  230. 

(g)  1  Bit.  R.  642.  aod  see  PkiOipM  t.  Thomson,  8  Levios.  193.  ^01* 
6r<a  T.  Miil9»  1  T.  B.  475. 

(r)  See  also  1  J.  0. 15.  i.  13.     5  G.  2.  c.  30.  a.  26. 
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sheriflf  who  obeyed  the  law  coald  not  be  said  to  be 
iouDd  by  the  act  or  order  of  the  awigaees,  as  a  person 
^  claimmg  bjf,  fronij  or  under  the  bcmknipt."  The  more 
^neral  terms  of  the  existing  bankrupt  act  (6  G*  4.  c.  16, 
8. 12.  (a)  may  be  said  to  isclade  sheriffs ;  bat  the  only 
word  of  relation  in  it  is  ^'  Ats"  lands,  money,  &c.  pos* 
«»sed  before  he  became  bankrupt.  Payment  4of  a  debt 
may,  before  commission  issued,  be  enforced  by  the  trader 
vrhe  has  committed  an  act  of  bankruptcy;  Pnkkett 
y.  Down.  (6)  Cooper  v.'  Chkiy  has  been  said  to  es- 
tablish the  sheriff's  liability  in  the  action  of  trover; 
but  that  case,  properly  understood,  does  not  necessa- 
rily support  Potter  v.  Starkie,(c)  by  which  the  later  deci- 
sions have  been  so  much  guided.  On  one  or  other  of 
those  cases  depend  mil  the  decisions  cited  for  the  plaintiffs. 
Thus  Carlisle Y.  Garlanded)  goes  on  Prke  v.  Hefyar,  {e) 
which,  with  Dillon  v.  La»glej/,(f)  turned  on  Potter 
V.  Starkie  and  Cooper  v.  Chitty  only.  The  passage  in 
Blachtone^B  report  of  the  latter  case,  p.  69. — "  But  had 
the  sale  been  immediately  after  the  seizure,  still  the  she- 
riffs would  have  been  liable" — does  not  apply  to  the  point 
in  judgment,  is  not  found  in  the  fuller  report  of  Burrow, 
and  is  contrary  to  Timbrefl  v.  MUU.  (g) — [Lard  Lynd- 
huTMt,  C.  B.  la  Timbrell  v.  MUls,  which  occurred  be- 
tween two  and  three  years  after  Cooper  v.  Chitty,  the 
same  judges  gave  a  construction  to  it  directly  the  re- 
verse of  thiCt  for  which  it  was  cited  before  them  by 
Serjeant  NaresJ] — Smith  v.  Mills  (A)  only  shews  that 
trespass  would  not  lie  against  a  sheriff  who  only  sells 
after  notice  of  the  commission,  but  according  to  Black- 
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(a)  SMt.lS»uds.81. 

(h)  S  C«Bp.  ISl.  Me  per  Grut  M.R.  14  ¥ct.5S7.  1111  VMigament 
th«  propertj  in  goods  if  not  oot  of  tiie  bwikrapt :  Cory  ▼.  Crup,  1  Salk. 
1<W.    ITruMy  w.Damton,  Stra.081. 

(c)  See  pt.20.  o.  (c)  (d)  7  Bing.  298.  («)  4  Bing.  S97. 

(/)  2  B«  &  AdoU  191.  (9)  I  BI&.  R.  205.  (g)  I T.  R.475. 
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tione*s  report  of  Cooper  y.  Ckiity,  trover  would.  Lata- 
ru$  V.  Wakhnum  (a)  was  not  cited  in  Price  ▼•  Hefyar, 
The  decision  in  Sievem  ▼.  lUwaU(b)  does  not  follow 
•from  Cooper  t.  Chiiiy.  Mr.  J.  JStf&r's  judgment  in  Ver^ 
non  V.  Honkey  (c)  shews  bis  opinion  to  have  differed  from 
the  judgment  in  Potter  v.  Starkie.  Coles  ▼.  Wright  {d) 
and  Crosby  v.  Crouch,  (e)  shew  that  a  party  acting  mi* 
nisterially  only  in  removing  a  bankrupt's  goods,  is  not 
liable.  As  to  the  indemnity  taken  by  Inghamj  is  be 
more  or  less  a  tort  feasor  on  that  account? 


Starkie  in  reply. — The  plaintiff's  proposition  is,  that 
assuming  the  property  to  be  in  the  assignees,  the  sheriff 
converted  after  it  vested  in  them.  It  is  admitted  that 
any  person,  except  the  sheriff,  who  had  so  converted 
the  goods  would  be  liable  by  relation  to  the  preceding 
act  of  bankruptcy.  The  sheriff's  office  is  always  con- 
templated as  one  of  peril  and  responsibility  for  any 
mistake,  (f)  but  would  cease  to  be  such  if  notice 
of  the  bankruptcy  was  given  him  in  every  case.  In 
the  judgment  in  Cooper  v.  Chitty,  that  notice  is 
assumed  to  have  been  given,  but  it  does  not  appear 
on  the  special  case  itself.  Conversion,  not  intention, 
or  sdenter.  is  the  gist  of  trover.  In  Hartky  v.  Hornby y 
an  action  against  a  sheriff  for  money  had  and  re- 
ceived under  similar  circunastances^  it  was  not  argued 
that  the  sheriff  was  liable  in  trover,  but  his  counsel  was 
asked  **  whose  were  the  goods  at  the  time  of  sale,  and 
whose  the  money  they  produced?"  On  Prickett  v. 
Down,  it  has  been  argued  that  the  law  will  protect  what 
it  compels ;  e.  g,  it  will  protect  a  payment  by  compul- 
sion to  an  executor  who  has  wrongfully  obtained  pro- 
bate ;  but  a  sheriff  is  not  so  compelled  to  take  the 
goods  of  other  persons.    The  hazard  of  the  sheriff  is 

(a)  6  Moore,  SIS.  (5)  4  M.  &  S.  (0  2  T.  R.  IIS. 

(d)  4  TMbt.  198.  {e)  11  Eut,  256.    2  Cunp.  266.  8.C. 

(/)  StB per  hard  Matufuld,  IBarr.  SS. 
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not  distinguishable  from  that  of  the  judgmeat  creditor. 
Thoagh  it  most  always  be  difficult  to  fi^  the  point  of 
time  when  the  bankrupt's  property  sh^U  vest  in  his  as* 
signees,  it  is  best  so  to  vest  it  in  them  by  relation  to  the 
act  of  bankruptcy ;  for  if  it  did  not  vest  till  the  assign- 
ment, then  during  the  time  occupied  in  obtaining  the 
commission,  &a  the  whole  property  might  be  swept 
away.  The  whole  weight  of  the  modern  decisions  is 
against  the  defendants.  . 

Cur.  adv»  vuU* 
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Lord  Lynohubst  C.B.  now  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  trover  by  the  assignees  of 
Bankkart  and  Bemon,  bankrupts,  against  (amongst 
others)  Huitonf  the  sheriff  of  the  county  of  York^ 
Jetmon,  the  chief  bailiff  of  the  honor  of  PinUe/raci, 
(to  whom  the  execution  of  all  writs  within  that  honor 
belongs,)  and  Ingham^  his  (Jeu^ito/i's)  deputy.  The 
juiy,  as  to  Jewkon  and  Jngluunf  found  a  special  verdict, 
the  material  facts  of  which  are  as  follows : — 

On  the  14th  November  1825,  judgment  was  emtered  up 
upon  a  warrant  of  attorney  against  Banhhari  and  Benson, 
at  the  snit  of  Messrs.  Wood,  upon  which  a  writ  oi  fieri 
Jam*  was  afterwards  issued,  returnable  on  Msmda^, 
next  after  eight  days  of  the  Purification,  that  is,  the 
13th  February  1826.  On  the  25th  January  1826,%- 
ham  seized  under  a  warrant  from  the  defendant  Hut" 
toHf  grounded  upon  the  said  writ  of  fieri  fadai,  and 
directed  to  Jewisofi,  the  chief  bailiff,  and  Ingham  his 
deputy,  and  on  the  same  day.  Barker,  the  book-keeper  of 
Messrs.  Wood,  purchased  what  Ingham  had  so  seized, 
but  no  money  was  paid  by  Barker,  except  the  poundage 
and  the  costs  of  the  levy*  Barker  resold  on  the  I7th 
Fdn'uary,  and  the  produce  of  sale  was  paid  to  Messrs. 
Wood.  Ingham  seized  under  an  agreement  for  indemnity 
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giif«i  hijv'byMeanrs.  HTom/,  which  iodeiiinity  wasafter^ 
wants  given.  Jewiaon  has  bonds  of  indemnity^  with  suffi- 
cient security^  from  Ingham^  and  whomsoever  he  appoints 
ashis  deputies,  to  indemnify  him  against  the  acts  of  such 
d(9fnitie&  On  the  31st  December  1826^  Bankari  and 
Aawii  committed  acts  of  bankruptcy^  but  no  eommis- 
si»lL-  issued  until  the  21st  Februaty,  1836|  and  neither 
the  sheriff,  nor  the  chief  bailiff,  nor  Ingham^  knew  of 
any  act  of  bankruptcy  before  the  return  of  th^Jkrifa- 

The  seiaure,  therefore/ and  the  sale  to  Barker,  and 
wliatever  was  done' under  the  ^.  fa.,  was  done  in  atter 
ignorance  of  any  act  of  bankruptcy,  and  though  there 
appears  to  have  been  some  haste,  and  ground  for  some 
suspicion  in  the  sale  to  Barker,  yet  as  the  special  ver- 
dict draws  no  conclusion  of  fraud  in  that  part  of  the 
tfansactiim,  we  are  not  at  liberty  to  draw  any. 


The  question  put  to  us  is.  Whether,  upon  the  whole  noat- 
ter,  Jewi$on  and  Ingham,  or  either  of  them,  is  guilty  ? 
There  is  certainly  a  distinction  between  Jewisofi  and  /ng- 
kam:  Jeurison,  indeed,  has  a  security,  but  it  is  only  the 
ordinary  security  which  he  takes  from  every  deputy  upon 
his  appointment,  that  he  shall  be  indemnified  from  the 
acts  of  such  deputy ;  whereas  Ingham  has  a  special  in- 
demnity against  this  particular  seizure,  and  he  has 
thereby  id^itified  himself  with  the  persons  with  whom 
he  has  this  indemnity,  that  is,  the  execution  creditors. 
To  make  Jewison  liable,  under  circumstances  which 
wouM  not  otherwise  make  him  liable,  merely  because 
he  has  sureties  to  whom  he  might  resort  for  indemnity, 
would  be  to  increase  the  responsibility  of  the  chief 
bailiff  to  an  unreasonable  extent,  as  well  as  to  impose  a 
hardship  upon  the  sureties  which  they  could  scarcely 
have  contemplated.  Indeed,  upon  the  argument,  this 
point,  that  the  chief  bailiff  had  security,  was  not  press- 
ed ;  and  we  are  not  aware  of  any  case  which  would 
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hare  jositfied  the  oontraty  coutse  of  pfessurew  Tke 
chief  bailiff  takes  securityi  to  enable  him  to  throw  upon 
others  the  responsibility  the  law  casts  upon  him ;  but 
it  b  eontrary  to  the  spirit  upon  which  that  security  is 
taken^  to  give  it  the  effect  of  casting  a  responsibility 
upon  him  with  which  he  would  not  otherwise  be  bur- 
thened ;  and  we  are  of  opinion  that  he  stands  in  the 
same  sitoatiou  as  if  he  had  not  taken  it. 

The  taking  an  indemnity  against  the  eonseqiwnoes.of 
a  particular  seizure,  stands  upon  a  very  different  footing. 
It  puts  the  officers  who  take  it  in  the  same  situation  as 
the  person  who  gives  it»  and  this  was  pressed  in  the 
argument  as  bearing  upon  Ingham,  and  distinguishing 
his  case  from  JewUon^s,  Aldridge  v.  Inland  (a)  is  a  di<- 
rect  authority  upon  this  point.  Bloxham  v.  Oldham (b) 
might  possibly  also  have  proceeded  upon  this  ground, 
as  to  the  sheriff.  As  to  Ingham,  therefore^  we  have  no 
doabt  but  that  there  must  be  judgment  against  him. 

As  to  Jewkon,  he  stands  in  the  situation  of  the  sheriff 
in  ordinary  eases ;  if  the  sheriff  would  be  liable,  he  is 
liable ;  if  the  sheriff  would  be  exempt,  he  is  exempt.  Is 
the  sheriff  then  liable,  who  seizes  and  sdls  upon  a  Ji^fa. 
against  a  trader  who  has  committed  a  secret  act  of 
bankruptcy,  of  which  the  sheriff  is  wholly  ignorant  ? 
We  admit  the  plaintiff  in  the  execution  is  liable,  be- 
cause he  is  bound  in  this  respect  by  the  relation  back 
to  the  act  of  bankruptcy  which  the  bankrupt  laws  oc- 
casion ;  but  upon  the  best  consideration  we  can  give 
the  pobt,  and  a  careful  attention  to  the  different  autho- 
rities which  bear  upon  it,  we  are  of  opinion  that  the 
sheriff  is  protected  by  his  official  character  and  condi** 
tion,  and  that  he  is  not  to  be  made  a  wrong^loer,  so  as 
to  be  answerable  in  any  species  of  action  by  relation. 
We  know  a  distinction  has  been  mad&between  an  action 
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(a)  Buter  Term,  24  €.  S.  cited  1  Tauat.  S7S. 
(h)  CHed  1  Burr.  20. 
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df  trespass  and  troVer/  aild  a  distinction  certaanly  does 
axist^  because  the  execution  creditor  will  be  liable  in 
trover,  thoogfa  not  in  trespass,  and  so  will  the  sheriff,  if 
he  acts  after  the  knowledge  of  bankruptcy;  and  it  has 
been  supposed  that  the  sheriff,  though  exempt  in  all 
cases  from  an  action  of  trespass,  is  liable  in  all  cases 
to  an  action  of  troT^r ;  and  though  he  is  as  ignorant  and 
innocent  when  he  sells  and  pays  over  the  moaeyt  as  he 
was  when  he  seized,  he  is  to  be  considered  guilty  of  a 
wrongful  conversion,  and  to  be  answerable  to  the  assig- 
nees in  an  action  of  trover. 

There  are  certainly  several  recent  decisions  founded 
upon  that  distinction,  and  had  the  earlier  authorities 
been  brought  fully  before  the  Court  in  any  of  them^ 
they  might  have  had  a  degree  of  weight  which  it 
would  have  been  difficult  to  have  withstood ;  but  if 
it  should  turn  out  that  they  were  grounded  almost 
entirely  upon  one  case,  that  of  Cooper  v.  ChUly,(a) 
without  the  attention  having  been  directed  to  any 
of  the  earlier  authorities,  and  that  they  proceeded 
upon  an  erroneous  view  of  Cooper  v.  Chiity,  the  influ- 
ence of  these  decisions  will  be  diminished,  and  it  will 
be  the  duty  of  the  Oourt  to  restore  to  the  sheriff  that 
protection  to  which  we  think  he  is  by  law  entitled, 
namely,  the  protection  of  not  being  'considered  guilty 
of  a  wrongful  conversion  in  trover,  where  he  acts  inno* 
cently  and  in  strict  obedience  to  the  command  of  the 
writ  under  which  he  acts. 

The  sheriff  does  not  act  of  his  own  accord,  or  for  his  own 
benefit ;  he  acta  as  a  ministerial  officer  in  execution  of  the 
command  he  receives  from  a  court  of  justice  in  the  king's 
name,  and  if  what  he  does  is,  at  the  time  he  does  it,  in 
atcict  obedience  to  that  command,  if  it  be  what  the  Court 
itaeli*,  if  it  could,  would  have  done,  and  if  it  be  at  that 
time  justifiable  by  the  writ  under  which  he  acts,  it  is  a 


(a)  i  Barr.  36. 
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stfOfig  position  to  adf&Qce,  that  BvbaeqneDi  eveotediaU 
make  that  a  wroogful  act  in  the  aheriff,  which,  at  the 
time  he  did  it,  waa  rightfal ;  and  shall  make  him  an- 
swerable as  a  wrongdoer^  for  what,  at  the  time  he  did 
it^  it  waa  hia  daty  to  do. 

The  writinthiscaae  oommanded  the  sheriff,aodtbitHigh 
him  the  ehief  bailiff,  '^to  cause  to  be  made,  &c.  of  the  goods 
and  chattds  of  Bankari  and  Beni(m ;"  and  of  whoae  goods 
and  chattels  was  the  money  made — in  whom  was  the  pro^ 
party  at  that  time  ?  Notwithstanding  the  bankruptcy,  the 
property  remains  in  the  bankrupt  till  assignment  The 
crown  may  seize  it  as  the  bankrupt's  property,  notwith- 
standing a  commission,  at  any  time  before  the  assign- 
ment, because  the  relation  which  the  bankrupt  laws 
occasion  does  not  bind  the  crown*  Brassey  v*  Datvsan.  (a) 
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It  ia  no  answer  to  an  action  in  the  bankrupt's  name 
that  he  is  become  bankrupt,  and  that  a  commission  has 
issued  against  him^  because  until  asaignment  the  pro- 
perty is  not  transferred.  It  remains  in  the  bankrupt. 
Cary  ▼•  Cri^,  (6)  It  is  only  by  relation,  therefojre,  that 
the  sheriff  or  public  officer  is  to  be  made  a  wrong- doer; 
and  what  is  the  law  as  to  the  doctrine  of  relations  ?  It 
is  laid  down  in  3  Coke  29  6.  that  no  relation  shall  mak^B 
that  tCMTtious  which  was  lawful ;  for  relations  are  fictions 
in  law  which  shall  never  do  wrong.  In  case  of  relations 
and  other  fictions  of  law  they  are  to  certain  purposes, 
and  extend  only  to  certain  persons.  Ventris  says  rela- 
tions shall  not  do  wrong  to  strangers,  they  are  fictions 
in  law  which  are  always  accompanied  with  equity ;  (c) 
and  in  speaking  of  the  relation  of  the  act  of  bankruptcy. 
Monoid  C.  J.  says.  It  is  in  all  cases  extremely  hard, 
in  some  cases  shocking,  and  is  not  to  be  carried  further 
than  we  aie  compelled.    Is  it  not  suffering  then  the 

(«)  stra.  err. 

(6)  1  Sidk.  108.    8m  Prkktiit.  Vmn,  S  Cunp.  ISl.  and  |>.  SI.  ■.  (i). 
(r)  a  VtBtrit,  SOO. 
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1831.       relation  ia  this  case  to  do  wrong,  to  extend  it  to  the  case 
Balmk       ^^  ^^  officer  who  is  acting  honestly  and  under  perfect 
•oa  othwn     ignorance  ?    And  is  this  to  be  done  to  benefit  those  to 
HuTTOH      whom  some  degree  of  negligence  is  to  be  imputed,  inas- 
^     much  as  they  did  not  issue  a  commission  immediately 
after  the  act  of  bankruptcy  was  committed  ?     Let  it 
not  be  said  that  the  petitioning  creditor  might  not  know 
bf  the  act  of  bankruptcy ;  for  if  his  ignorance  is  to  excuse 
him  from  the  charge  of  negligence,  why  shall  not  ignor- 
ance equally  excuse  the  sheriff?     Let  it  be  remembered 
too  at  what  distance  of  time  this  action  might,  until  the 
recent  limitation,  have  been  brought  against  the  sheriff. 
The  recent  limitation  has  limited  the  period  to  two  ca- 
lendar months  where  there  was  no  notice  of  a  prior  act 
of  bankruptcy,  but  until  that  limitation  (first  introduced 
by  49  G.  3.  c.  121.  s.  2.)  the  time  was  indefinite,  and  the 
sheriff,  if  liable  at  all,  might  have  been  called  upon  years 
after  his  office  had  ceased.    The  hardship  upon  a  plain- 
tiff who  had  got  the  produce  of  the  levy  in  his  pocket 
would  be  great,  but  the  hardship  upon  the  sheriff  would 
be  much  greater,  and  if,  according  to  3  Coke  29  b.  rela- 
tions are  to  extend  ouly  to  certain  persons,  reason  and 
justice  would  seem  to  require,  in  cases  like  the  present, 
that  the  relation  should  be  confined  to  the  persou  for 
whom  the  execution  was  levied,  and  should  not  extend 
to  the  officer  by  whom  it  was  ignorantly  or  innocently 
executed. 

Let  us  then  examine  the  cases  and  see  wheth^ 
they  make  any  distinction  between  the  plaintiff  in 
the  execution  and  the  officer,  and  whether  that  distine* 
tion  is  confined  to  particular  descriptions  of  actions,  as 
Actions  of  trespass,  or  wliether  it  is  not  general,  extend- 
ing to  every  species  of  action,  and  including  actions  of 
trover  and  actions  for  money  had  and  received. 

The  first  case  upon  the  point  is  Bayly  v.  BHmtuig-(^) 

m 

(«)  1  Ley.  17S. 
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It  wag  an  action  of  trover  against  a  bailiff,  and  the  jury 
foDDd  a  special  verdict,  that  on  the  6th  June  J.  S,  com- 
mitted an  act  of  bankruptcy;  that  on  the  llthJum 
</.  D.  sued  out  a^.  fa.  against  the  goods  of  J.  S.  tested 
4th  June,  under  which  defendant  being  a  bailiff,  seizecji 
the  goods ;  that  a  commission  of  bankruptcy  afterward|» 
issaed  against  J,  S^  and  the  goods  were  assigned  by  the 
commissioners  to  the  plaintiff;  and  if  the  taking  by  d^* 
fendant  were  lawful,  they  found  for  the  defendant,  otherr 
wise  for  plaintiff.  Two  points  were  argued ;  one  that 
the  act  of  bankruptcy  (which  was  6th  June)  bound  the 
goods  and  subjected  them  to  the  commission ;  for  the 
Stat.  21  Ja.  1.  c.  19.  s.9.  subjected  all  goods  to  thedi&-« 
posal  of  the  commissioners,  whereof  execution  was  not 
served  and  executed  before  such  time  as  the  party  shall 
become  bankrupt,  and  here  the  act  of  bankruptcy  was 
before  the  suing  out  of  the  writ.  Secondly,  the  special 
conclusion  (that  is,  if  the  taking  be  lawful)  shall  not 
hurt  the  plaintiff;  for  suppose  the  first  taking  was  law* 
All  (in  respect  that  the  writ  should  be  supposed  to  have 
been  sued  out  according  to  the  teste,  that  is  4th  June) 
yet  execution  was  afterwards ;  and  though  the  taking 
were  lawful,  the  detention  is  illegal,  and  here  a  demand 
and  refusal  is  found  which  make  a  conversion  :  (a)  To 
which  it  was  answered  that  if  the  writ  could  be  alleged 
to  have  been  sued  out  after  the  teste,  yet  the  bailiff^ should 
bejusi^ed,  for  he  cannot  know  what  act  of  bankruptcy 
has  been  committed,  or  whether  a  commission  will  be 
sued  out,  and  it  is  no  return  for  him  to  say  that  the 
party  is  a  bankrupt.  Windham  said,  that  notwithstand- 
ing the  suing  out  of  the  writ,  the  goods  were  subject  to 
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(a)  A  demand  and  refoaaJ,  though  evidenoe  of  a  oooreffaioa,  eanool.bo 
teWo  spoo  a  apeeial  f  erdiol,  as  eqaivaleot  to  a  cooversioo  ;  for  the  verdiet 
■Sit  diaw  the  eooeloaion  and  find  the  con? ertioo,  and  the  covrt  oaonot  draw 
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183L  the  dupoaal  of  the  commiasionefs ;  but  he  and  TwitJen 
^^^  t^od  Keeling  held  that  the  issue  was  found  with  defen- 
•ad  othtn  dant,  for  the  taking  by  him  was  lawful  by  virtue  of  the 
HoTroK  writ ;  and  aflerwardsi  Patch.  18  Car.  2.  the  judgment  was 
given  for  defendant,  he  being  an  oflGicer,  obliged  to  exe- 
cote  the  writ,  who  could  not  know  of  the  act  of  bank- 
ruptcy, or  whether  any  commission  would  be  issued. 
This  then  is  a  case  decided  simply  on  the  ground  that 
the  defendant  was  an  officer,  and  that  it  was  from  that 
character  and  that  alone  that  he  was  protected.  The 
taking  was  alleged  to  be  lawful  upon  two  grounds,  one 
that  the  goods  were  to  be  considered  as  bound  by  the 
teste  of  the  writ  which  was  before  the  act  of  bank- 
ruptcy,  and  therefore  made  the  seizure  lawful  as  to  all 
the  world  ;  the  other  that  it  was  lawful  in  respect  of  the 
character  of  the  person  by  whom  it  was  made ;  and  the 
court  disallowed  the  first  ground  and  allowed  the  other. 
They  considered  that  therefore  to  be  lawful,  in  respect  of 
the  character  of  the  officer,  which,  but  for  that  chaittcter 
would  have  been  unlawful,  and  would  have  amounted  to 
a  wrongful  conversion.  This  case  is  also  reported,  1  Si* 
derfin,  271.  and  is  there  put  simply  upon  the  official 
character  of  the  defendant  It  was  ai^ued»  Siderfiti  says, 
that  defendant  should  not  be  found  guilty,  because  he 
is  a  bailiff  and  has  performed  his  duty,  and  has  not  con- 
verted to  his  own  use,  but  he  adds,  *'  Quar^  hereof,  for 
it  was  affirmed  that  the  practice  is  that  bailiff  shall  be 
found  guilty  if  the  party  were  then  a  bankrupt."  How- 
ever Paxh.  18.  Car.  2.  the  court  was  clear  that  the  bai- 
liff was  not  guilty  of  the  trover,  but  that  the  sheriff  (as 
in  this  case  is  found)  took  the  goods  lawfuUy ;  and  Ttpit- 
den^  J.  said,  relation  to  make  trespasses  has  been  strain- 
ed, particularly  in  Turner  and  Felgaie's  case.  That  case 
is  mentioned  2  Sid.  125,  and  1  Lev.  95.  It  was  trespass 
against  the  plaintiff  in  a  cause  where  he  had  levied 
upon  a  judgment  which  had  afterwards  been  set  aside. 
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and  with  reference  to  this  case,  Twisden,  J.  said,  he  was 
not  satisBed  with  it  to  make  a  man  a  trespasser  by  re- 
lation and  levying  as  this.  Note,  the  action  was  against 
the  party,  not  against  the  sheriff,  who  had  the  king's 
writ  for  his  guarantee,  which  is  sufficient  for  him ;  for 
in  trespass  and  false  imprisonment  it  is  enough  tor  him, 
to  plead  the  writ,  but  the  party  must  plead  not  only  the 
writ  bat  the  judgment  And  note  the  difference  be-» 
tween  charging  the  officer  and  charging  the  party,  £» 
in  Bayfy  v.  Burming  the  officer  shall  not  be  diaiged 
where  perhaps  the  party  shall.  Again  in  FhilUpi  v. 
Thonqf$on,{a)  the  judges^  in  noticing  Bayly  ?•  Buntdngf 
stated  that  it  was  resolved  solely  in  excuse  of  the  bai-r 
liif,  who  ought  to  be  excused  for  executing  the  writ,  and 
not  on  the  ground  that  the  goods  were  bound  by  the 
writ.  It  seems  to  us,  therefore,  that  we  are  fully  war- 
ranted in  considering  Bayly  v.  Bunning  as  having  de** 
cided  this  point,  that  what  in  the  case  of  an  ordinary 
person  would  have  been  an  unlawful  taking,  and  con- 
sequently a  sufficient  ground  for  an  action  of  trovef 
would  in  the  case  of  an  officer  be  lawful,  so  as  not  to 
support  an  action  of  trover. 

The  next  case  is  Letchmere  v.  Thoragood.  (6)  It  was  an 
action  of  trespass  by  the  assignees  of  Tapbdy  against  the 
sheriffs  of  London  and  others  for  seizing  goods  under  a 
jC./a.  against  Toplady  after  an  act  of  bankruptcy  com- 
mitted by  him.  The  act  of  bankruptcy  was  committed 
on  the  28th  April,  the  seizure  was  on  the  29th ;  the  case 
was  twice  before  the  court,  once  in  Trinity  term  4  Joe.  2. 
of  which  3  Mod.  gives  the  account ;  and  again,  1  TfT.  & 
M.  to  which  Comberbach  and  Shower  refer.  Shower  saysi 
'^I  now  argued  it  again  upon  this  point,  that  though  by 
the  statute  of  bankruptcy  the  property  of  the  goods  bo 
Tested  in  the  assignees,  yet  this  relation  shall  not  work 
a  wrong  to  make  the  officer  a  trespasser  who  had  a  good 

(a)  a  Uf.  103. 

{h)  1  Hod.  236.     1  Sbow.  12.    Comb.  123.  B.  C. 


1831. 

Balms 
u4  OtboM 

V. 

HUTTOR 

•ikI  Diberi. 


32 


CASES  IN  MICHAELMAS  TERM, 


183L 


Balme 
•ndOtherf 

9. 
nOTTOW 

•Rd  Olhen. 


authorityi  and  took  goods  lawfully ;"  and  so  in  Bayly  v. 
Banning,  the  court  was  clear  that  the  verdict  was 
against  plaintiff,  entire  damages  being  given,  and  that 
this  action  lay  not  against  the  officer,  though  trover  would 
against  the  party.  Comberbach  says  nearly  the  same : 
**  The  court  were  of  opinion  a  construction  should  not  be 
made  to  make  the  officer  a  trespasser  by  relation,  for  the 
taking  was  lawful  at  the  time,  and  Bayly  and  Bun- 
ning^s  case  in  Siderfin  agrees/' 

Here  then  is  another  case  in  which  a  distinction 
is  made  between  the  officer  and  others,  in  which 
that  which  was  considered  an  unlawful  taking  by 
others  was  considered  lawful  as  to  the  officer,  and 
where  a  verdict  which  might  have  been  sustained 
as  to  the'  rest  was  held  not  sustainable  as  to  him. 
This,  however,  was  an  action  of  trespass,  and  though 
there  is  no  hint  in  the  reports  that  the  form  of 
the  action  was  the  ground  of  the  judgment,  or  that  it 
would  have  been  different  had  the  action  been  trover, 
and  though  the  form  of  action  would  have  been  equally 
a  ground  of  defence  for  all  the  defendants,  whether  offi- 
cers or  not,  yet  we  can  in  this  case  ascertain  affirmatively 
that  the  form  of  the  action  made  no  difference,  and  that 
the  judgment  would  have  been  the  same  had  the  action 
been  trover.  An  action  of  trover  was  brought  by  the 
same  plaintiff  against  the  sheriffs  the  following  year.  It 
is  reported  2  Veniris,  169.  1  Shower,  146.  The  sheriff 
pleaded  the  former  action  and  verdict  in  bar,  and  upon 
demurrer  the  court  is  said  to  have  held  the  plea  good, 
because  it  appeared  upon  the  record  and  the  averments 
that  the  plaintiff  was  barred  in  the  action  of  trespass 
upon  the  merits.  Veniris  says  the  case  was  adjourned ; 
but  Showery  who  was  counsel  in  the  cause,  and  advised 
the  plea,  describes  it  as  having  been  decided.  His 
words  are,  ''  I  did  not  argue  this,  because  it  was  in  the 
Common  Pleas,  but  advised  and  drew  the  plea,  and 
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so  my  poor  widow  was  quit  of  them  at  law  in  both . 
courts/' 

In  Cole  V.  Davis f  (a)  Holt  C.  J.  is  said  to  have  ruled 
that  if  ii.  be  a  bankrupt,  and  after  the  bankruptcy  the: 
sheriff,  upon  vl  Ji.fo.  against  A»,  seize  the  goods  and 
sell  them,  and  a  commission  of  bankruptcy  is  afterwards 
issued,  and  the  goods  are  assigned  by  the  commissioners, 
(he  assignees  may  maintain  trover  against  the  vendee; 
bat  no  action  will  lie  against  the  sheriff,  because  he 
obeyed  the  writ.  In  referring  to  this  position  in  Cooper 
T.  Ckitty,  as  reported  by  Blackstone,  {b)  Lord  Mansfield 
seems  to  impugn  the  authority  of  this  note,  but  the  only 
objection  he  makes  to  it  is  this,  that  Lord  Holt  is  repre- 
sented to  have  stated  that  no  action  would  lie  against  the 
sheriff,  without  making  a  reserve  for  cases  like  Cooper  v. 
Ckitty,  where  the  sheriff  proceeded  to  sell  after  a  com- 
mission issued  and  an  assignment  made. 

This  brings  us  to  the  case  of  Cooper  v.  Chiity  and  an- 
other, (c)  It  was  trover  by  the  assignees  of  Wm.  Johns 
against  the  sheriff  of  London.  The  facts  were  these: 
On  the  4th  November,  Johns  committed  an  act  of  bank- 
ruptcy ;  on  the  5th  a  Ji.  fa.  issued  against  his  goods, 
and  the  sheriff  seized.  On  the  8th  a  commission  issued, 
Johns  was  declared  a  bankrupt,  and  an  assignment  of 
his  property  was  executed.  On  the  28th^  the  sheriff 
sold  his  goods.  The  seizure,  therefore,  was  whilst  the 
sheriff  was  ignorant  of  anybankruptcy,  and  the  sale  was 
afler  fall  notice ;  and  the  decision  there,  as  it  seems  to  us, 
was  simply  this — that  the  seizure,  though  after  the  act 
of  bankruptcy,  and  therefore,  independently  of  the  cha- 
racter of  the  sheriff,  an  unlawful  act,  was  in  the  case  of 
the  sheriff  justifiable  and  excusable ;  but  that  the  sale, 
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as  being  after  full  notice  of  the  bankruptcy,  was,  even  in 
the  case  of  the  sheriff,  not  justifiable  nor  excusable, 
but  a  wrongful  act,  and  subjected  him  to  an  action  of 
trover,  not  simply  on  the  ground  that  he  had  committed 
a  conversion,  but  on  the  ground  that  he  had  committed 
what,  even  in  his  case,  was  to  be  deemed  a  %orongful  con- 
version. We  are  perfectly  well  aware,  that  in  particular 
parts  Lord  Man^ld  speaks  of  not  making  men  crimitml 
by  relation— of  not  making  them  punishable  by  action 
or  indictment  as  trespassers;  but  there  are  other  parts  of 
die  judgment  which  appear  to  us  to  shew  clearly,  that 
by  the  expression  of  crimmah  and  trespassers,  he  meant 
nothing  more  than  torongdoers  generally,  and  that  he 
never  intended  to  have  it  understood  that  officers  who 
made  a  mistake  through  unavoidable  ignorance,  who 
were  acting  innocently  at  the  time,  who  did  nothing  but 
what  was  innocent,  and  in  that  sense  lawful,  were  merely 
exempt  from  punishment  as  criminals,  and  from  the  ac- 
tion of  trespass,  but  were  nevertheless  answerable  to 
what  would  probably  be  nearly  just  as  penal  in  its 
consequences,  an  action  of  trover.  Unless  he  meant  to 
convey  the  notion  of  perfect  indemnity  to  the  officer, 
where  there  was  perfect  ignorance,  he  made  a  very  use- 
less display  of  what  would  appear  to  be  legal  knovr- 
ledge,  and  was  filling  up  six  pages  with  what  might 
have  been  expressed  in  six  lines.  Had  he  meant  that 
the  sheriff,  though  a  public  officer,  though  acting  igno- 
rantly,  though  acting  innocently,  though  acting  in  obe- 
dience to  his  writ,  and  though  exempt  from  indictment 
or  action  of  trespass,  was  nevertheless  liable  to  an  action 
of  trover — why  did  he  not  say  so  at  once  ?  Why  speak 
of  a  wrongful  conversion,  if  any  conversion  was  suffi- 
cient— why  speak  of  selling  after  notice  of  the  bank* 
ruptcy,  and  after  the  commission  and  assignment,  if  a 
sale  without  notice,  and  before  the  commission  or  as- 
signment, would  equally  support  the  action  of  trover — 
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why  say  that  the  sheriff  shoald  not  liave  gone  on  to  a 
sale,  after  a  fuQ  discovery  that  the  goods  belonged  to  a 
third  person,  (that  is,  the  assignees,)  if  that  di$covery 
were  immaterial?  How,  m  commenting  upon  Coler. 
Davm,  coaid  Lord  Monoid  have  said,  that  upon  such 
a  sale  as  there  took  place,  (t\  e.  a  sale  before  the  commis- 
sion,) c<mversiaH  might  have  been  as  excusabk  as  the 
taldngf  because  he  obeyed  the  writ»  unless  he  had  thought 
that,  to  make  the  sale  by  the  sheriff  a  wrongful  conver- 
sion, it  was  essential  the  sheriff  should  know  of  the 
hankmptcy  at  the  time  he  sold  ?  The  hardship  which  he 
notices,  if  the  sheriff  wer&  made  a  trespasser  by  relation, 
for  taking  goods  where  there  had  been  a  private  act  of 
bankruptcy  perhaps  many  years  before,  applies  equally 
if  the  sheriff  is  to  be  made  a  wrongdoer  by  relation,  and 
therefore  liable  to  «n  action  of  trover  for  selling  goods ; 
and  how  would  his  answer,  that  none  of  the  reasons 
hold  to  justify  him  in  selling  the  goods  after  a  commis- 
sion and  assignment,  be  applicable,  if  a  sale  before  the 
commission,  and  without  any  notice,  would  have  been 
equally  unjustifiable?  How  could  he  have  made  the 
observation,  that  there  would  scarcely  ever  be  hardship 
upon  the  sheriff,  where  the  taking  and  sale,  or  even  the 
sale  only,  aie  subsequent  to  the  essigament,  had  he  had 
the  notion  in  his  mind  that  a  sale  before  the  assignment, 
before  tbe  commission,  and  beftsre  any  knowledge  of  the 
act  of  bankruptcy,  would  make  the  sheriff  liable  to  an 
action,  to  which  bis  observations  were  directed  ?  Does 
he  conclude  as  if  he  had  in  his  own  mind,  or  meant 
to  convey  any  such  notion  ?  **  The  commission  and  as- 
signment are  both  notorious  transactions ;  the  seizure 
here  is  afber  the  act  of  bankruptcy,  and  therefore  after 
the  property  was  by  relation  vested  in  the  assignees, 
but  that  was  innocent  and  excusable,  and  the  sheriff 
shall  not  be  liable  by  relation  as  a  wrongdoer.  The  gist 
of  this  action  is  the  wrongful  conversion,  by  the  sala 
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and  false  return^  long  after  the  commissioD  and  assign- 
ment." He  relies,  therefoi^y  upon  the  notoriety  of  the 
commission  and  assignment;  and  upon  their  being  prior 

I 

to  the  sale,  and  admits  that  the  seizing  was  innocent  and 
excusable^  and  yet  in  the  form  of  action  which  h&  was 
considering,  an  action  of  trover,  an  unwarranted  .seizure 
would  make  a  wrongful  conversion  wherever  an  unwar- 
ranted sale  would.     It  appears  to  us,  therefore,  to  be 
clear,  that  the  principle  upon  which  Cooper  v.  Chiity 
was  decided;  was,  that  the  sale  by  the  sheriff  was  a 
wrongful  act;  and  that  the  reason  why  it  was  wrongful 
waS;  because  it  was  after  t^e  commission   had .  issued, 
and  therefore  after  the  sheriff  ought  to  have  concluded 
that  there  had  been  some  prior  act  of  bankruptcy.    We 
have  stated  more  of  the  judgment  than  we  should 
otherwise  have  done,  because  of  a  passage  in  Blackstone^s 
report  of  the  same  case^  and  in  deciding  between  his 
accuracy  and  that  of  Sir  James  Burrow,  we  thought  it 
desirable  that  the  tenor  and  scope  of  Lord  Mansfield's 
argument  should   be  observed.       Mr.  J.  Blacksione's 
report  (p.  69.)  represents  Lord  Mansfield  to  have  said, 
''  But  had  the  sale  been  immediately  after  seizure,  still 
the  sheriffs  would  have  been  liable :"  as  though  Lord 
Mansfield  had  thought,  that  under  a  direction  by  the 
writ  to  make  of  the  goods  of  Johns,  &c.  a  seizure  by 
the  sheriff  in  ignorance  would  be  excusable,  a  sale  would 
not.    But  that  this  is  a  mistake  in  Blackstone,  is,  as  it 
seems  to  us,  clear,  from  what  Blackstone  represents  to 
have  been  said  by  the  Court  in  Timbrell  v.  MiUs,  Uil. 
33  Geo.  2.  and  by  the  judgment  of  Lord  Mansfield  in 
Aldridge  v.  Ireland,  (a)     In  Blackstone's  Reports,  ia  the 
margin  opposite  the  passage  in  question,  is  this  minute  : 
"  Timbrell  v.  Mills,  contra,  Hil.  33  Geo.  2."  and  ia  the 
report  of  Timbrell  v.  Mills,  Blackstone  205,  upon  refer- 
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ence  by  counsel  to  the  doctriiie  laid  down  in  Cooper  v. 
Ckittif,  the  whole  Court  declared  that  it  was  allowed  in 
that  case,  that  if  the  sheriff  levied  the  money,  and  paid 
it  to  the  plaintiff  before  any  commission  issued  ^  and 
withoat  notice  of  the  act  of  bankruptcy^  he  would  at 
all  events  be  safe. 

In  Aidridge  v.  Irelandy  there  were  two  points;  one, 
whether  trover  would  lie  against  the  sheriff  for  seizing 
and  selling  the  goods  of  a  bankrupt,  under  ^fi,  fa. 
against  a  bankrupt,  the  goods  having  been  duly  taken 
by  the  sheriff,  and  sold  by  him  before  the  commission. 
The  sheriff  was  in  fact  indemnified,  and  therefore  this 
point  was  not  material.  It  was  afterwards,  however, 
insisted  upon.  Lord  Mansfield  observed;  ''If  this  were 
really  the  case  of  a  sheriff  who  had  acted  fairly  under  a 
writ,  wUhotU  notice  of  any  act  of  bankruptcy y  there  are 
several  rules  established  in  Cooper  v.  Chitty  for  his  pro- 
tection; and  if  he  be  not  indemnified,  it  may  be  a  ground 
for  a  new  trial,  because  the  whole  proceeded  upon  that 
supposition."  Is  it  probable  that  Lord  Mansfield  could 
have  held  this  language — had  the  passage  in  Blackstone 
been  correct,  and  had  Cooper  y.  Chitty  really  decided 
that  a  sale  by  the  sheriff,  whether  with  knowledge  of 
bankruptcy  or  without,  was  equiilly  a  wrongful  conver- 
sion? We  therefore  conclude  that  Cooper  v.  Chitty 
decided  only  that  a  sale  by  the  sheriff,  with  notice  of  the 
bankruptcy^  was  a  wrongful  conversion  by  the  sheriff, 
and  a  sufficient  foundation  for  an  action  of  trover;  but 
it  lefl  the  case  of  the  sheriff,  upon  a  sale  without  notice^ 
as  much  protected  as  before.  In  Coppendale  v.  Bridgen 
and  Another^  {a)  the  distinction  is  again  made  between 
the  sheriff  and  the  execution  creditor,  and  the  sheriff  is 
considered  excused  where  the  execution  creditor  would 
be  liable.    It  is  not  a  decision  upon  the  point,  it  is  only 
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an  authority  from  the  dicta  of  the  judges.  It  was  an 
action  against  the  sheriff  as  for  a  false  return  of  nuBa 
iona  upon  a  ^.  fa*  against  the  goods  of  Deboaain. 
Debonaire  was  in  prison  for  debt  from  the  2d  of  Maj^  to 
the  6th  of  Juljff  on  which  day  (t.  e.  6th  of  Jufy)  s 
commission  issued  against  him.  In  the  inteiim^  viz. 
18th  of  June,  the  sheriff  seized  his  goods  under  the  Ji* 
fa,  in  question,  which  issued  17th  of  June,  and  was 
returnable  on  the  26th.  The  return  was  not  made  till 
the  5th  November,  and  as  Debonaire  was  then  nnquce- 
tionably  a  bankrupt,  and  bad  been  so  by  relation  fiom 
the  beginning  of  May,  the  Court  considered  the  letuni 
true,  but  they  nevertheless  looked  at  what  would  have 
been  the  state  of  things,  had  the  return  been  made  at 
the  return  of  the  writ,  viz,  the  26th  Jum,  and  what 
would  have  been  the  respective  conditions  of  the  execu< 
tion  creditor  and  the  sheriff.  Lord  Mansfieid  said— 
**  Had  the  sheriff  returned  on  26th  June,  that  he  had 
levied  and  paid  over,  he  would  have  been  excused,  for  he 
could  not  then  have  known  that  Debonaire  would  lie 
two  months  in  prison,  and  was  therefore  under  invin- 
cible ignorance  as  to  that  event ;  but  plaintiff'  would 
have  had  no  advantage,  he  would  have  been  liable  to  refund, 
though  the  sheriff  might  have  been  excusable  in  paying 
him."  Denison  J.  said,  ^*  Had  he  made  such  return,  &c. 
perhaps  he  might  have  been  justified,  yet  the  plaintiff 
must  have  refunded  ;'*  and  Wibnot  J.  added,  "No  dmbt 
the  assigneesmight  have  recovered  the  money  from  plaintiff'" 
Thisj  though  it  is  an  authority,  as  far  as  it  goes,  in  far 
vQur  of  the  defendant,  is  by  no  means  so  strong  as  the 
other  cases  we  have  mentioned ;  and  we  only  notice  it, 
that  it  may  not  appear  to  have  been  averlooke4«  and  to 
shew,  that  thoc^h  the  judges  were  clear  there  would 
be  a  relation  back  as  against  the  execution  creditor,  they 
did  not  express  a  similar  opinion  as  to  the  sheriff.    The 
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next  case  m  order  of  time  is  liitchm  v.  Campbell,  (a) 
in  wbich  there  certainly  is  an  obiter  dktum  which  may 
be  eonndered  as  making  against  the  sheriff,  but  it  is  an 
oMer  dictum  only,  and  by  no  means  called  for  by  the 
jadgment  given.    It  was  an  action  by  the  assignees  of 
Anderson,  a  bankrupt,  against  an  execution  creditor,  for 
money  bad  and  received,  to  recover  the  amount  of  a  levy 
upon  z,Ji,fa.  against  Anderson.    There  were  two  ques- 
tions— one,  whether  the  action  for  money  had  and  re- 
ceived lay  against  the  execution  creditor.    The  Court 
held  it  did.     The  other,  whether  a  former  verdict  and 
judgment  for  the  defendant  and  the  sheriff,  in  an  action 
of  trover  for  these  goods,  was  a  bar.    The  Court  held  it 
was.    BiacksUme'^  Report,  p.  829.  represents  De  Grey, 
C.  J.  to  have  said,  ''  Notwithstanding  the  transfer  of 
the  property  by  relation,  the  sheriff  is  certainly  no  tres" 
paster  by  iakhig  the  goods  in  execution  after  the  act  of 
bankruptcy,  and  before  the  commission."  It  was  so  ruled 
in  l£t€hmere  v.  Thoroff)od,  in  Comberbach  and  Shower, 
and  in  Cooper  v.  Chitty,  Burr.  20. ;  but  by  selling,  the 
sheriff  conyerts  the  goods,  and  then  trover  is  maintain- 
able against  the  sheriff  or  his  vendee,  or  the  plaintiff  in 
the  original  action."     Wilson  represents  the  Court  to 
have  said,  ''We  are  of  opinion  that  the  plaintiff  having 
brought  trover  against  the  sheriff  and  the  now  defend- 
ant, (which  action  well  lay,)  have  made  their  election, 
and  are  barred  by  their  former  verdict  and  judgment." 
The  only  expressions  which  can  be  considered  as  bearing 
against  the  sheriff  is  that  in  Blackstone,  "  by  selling,  the 
sheriff  converts  the  goods,  and  then  trover  is  i^aintain- 
able  against  ihe  sheriff,"  Sic.    and  that  in    Wilson, 
**  which  action  well  lay" — but  we  think  it  would  be  too 
strong  an  in£^ence  to  draw  from  these  expressions,  ^ that 
the  sheriff  was  at  all  events  liable,  though  he  sold  un- 
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d^r«nrigooitiiioe  oC  th«  Wnkmployy  or  that  they  meant 
tft  {)ftti!^  hiB  cMldbiUky  ibcjfond  tb^»  esteob  «f  tine  former 
deeisioiMk  ThiAbri^u^  to  Xheta^oiSmkh  ▼«  JMiUn  (a) 
wbiob  ira^8>^iD  aUfre^paeU  siaularto  Cooperv^Chkhf^ 
exoept  *ihat:  4lie  ^ctio^  ^wae  jtfeiTpaae,  sot  trorar.  The 
sepxure  iheve  wae  after  the;  m  t  ef  twakraptcy » •  but  before 
the  coimDi8eion>.iitnd  lhe*fi|ile  lopg  after  the  oommission 
ajMi  assigi^aeAt.  Tba  aci.ofi  banl»uptcy  was  od  the  let 
Rbmofjf  aod  theaei^Mreoatbe  28d;  the  commission 
OQ  the  a7th> '  the  aeeigoaleiiton  the  28lh» .  and  the  sale 
on  the  13th  Mateb,  •  There  ^  was  no  doubt,  therefore, 
that  there  was. not  aftetely  a^oaveraion)  but  a  wrongful 
conveisionr  or  eonvemon  aflev  luiowledge  of  the  bank- 
ruptcy;  B0'that|ipQ4i  tbe^principhls  of  Cooper  v*  ChiUy, 
tMwer  would  imalodialely^  have  lain.  The  question  was, 
whethev.the^acUoiiof  trespass,  which  was  for  the  seizmre, 
was  maintainaible«  >  \A»hur8i  J»,  '"who  delivered  the  opi- 
nion, of  Bulkr  it  as  vrM.  as  his  own,  says,  **  I  know  no 
instance 'wfaeie .ft  man  bas^a  new  right  given  him,  which 
from  reaaons  of  policy  is  so  for  made  to  relate  back  as 
to  avoid  all  mesne  incumbrances,  should  bef  taken  to 
hate  such. a  possession  as*  to  bring  trespass  for  an  act 
done  before  stieb  right  was  -given  htm."  But  at  all 
evente  the  rule^will  hold-  with  respect  -  to  qfficen  and  m»- 
meiOis^  justki^  and'  he  inataAces  Leiehmtrer.  TAsro- 
goody  (referring  probaUy  to  th»  action  of  trespass,)  and 
Bayly  v.  Banning,  which  was  trover.  He  adds,  in 
Oboperv.  CAi/^,^  <'  Ijbtd  MamsftM  'kys  down  the  true 
ground  of  difttinclion'between  trover  and  trespass  as  ap- 
plied to  this  ease;  the  piaintifis,  therefore,  are  not  in- 
jured,-as  they  may  t^cover  the  value  of  the  goods  in 
trov«r."  What  then  is  the  ground  of  distinction  be- 
tween trover  .and  trespass,  as  applied  to  Smith  v.  MUby 
laid  down  by  Lord  Mansfield  in  Cooper  v.  Chitty — what 


(a)  1  Term  Reports',  475. 
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bat  this  ?  That  a  Beimre  after  an  act  of  bankruptcy^ 
thengh  not  lawful  as  against  the  execution  creditor,  ia 
exeumMe  as  against  the  sheriff,  if  made  in  honest  igno- 
rance by  him,  and  cannot  be  made  the  subject  of  an 
action  of  trespass  (or  of  any  other  action)  against  him ; 
but  that  if  he  be  afterwards'  guilty  of  a  wrongful  conver* 
sion,  f.  e.  a  conversion  after  noltice  of  the  bankruptcy, 
though  this  will  not  miake  him  a  trespasiler  by  relation, 
a  trespasser  ab  inUioy  or  make  his  taking  unlawful,  it 
will  make  him  answerable  for  that  conversion  in  an  ao* 
tion  of  trover.  Smiih  ?.  Miib,  therefore,  recognizes  the 
distinction  between  an  affioer  and  minuter  ofjuMtkef  and 
other  persons ;  it  refers  to  one  of  the  instances  in  which 
that  distinction  was  allowed  in  an  action  of  trover,  viz, 
Bayl^  V.  Bmnnufg^  and  appears  to  us  to  leave  the  sheriff 
in  the  situation  in  which  Cooper  v.  CMtty  left  him.  In 
Vernon  y.  Hankeyy  {a)  BuUer  J.  notices  the  protection 
to  which  sheriffs,  as  ministers  of  justice,  are  entitled  ; 
and  takes  Ae  distinction  in  cases  in  which  they  act  in 
honest  ignorance,  from  those  in  which  they  have  notice, 
thus: — '*The  Courts  hare  said  that  sheriffs,  being 
ministers  (^Justice,  are  entitled  to  the  protection  of  the 
Courts,  if  they  act  honestly ;  but  it  has  always  been 
held  as  clear  law,  that  if  a  sheriff,  after  noiiee  of  bank- 
rnptey,  proceed  to  levy,  though  no  commission  be  thei» 
taken  out,  he  must  do  it  at  the  peril  of  answering  to  the 


ft 


Thus  stood  the  authorities  till  1807,  when  the  case  of 
Potter  V.  Starhe  {b)  was  tried  before  Wood  B.  at  Lan" 
caster  assizes,  on  the  first  circuit  that  able  judge  ever 
went*  It  appeared  in  evidence,  that  on  the  1st  of  the 
month  a  Ji.  fa.  against  J.  S.  was  delivered  to  the  she- 
riff; on  the  2d,  J.  S.  committed  an  act  of  bankruptcy. 
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and  diafcon  the  3d  the  ftberiff  seized.  Wood  B.  hdd 
the  sheriff  liable*  RUhardsoH  obtained  a  rule  nm 
for  a  new  trial,  and  cited  Cooper  v.  Chiity,  and  Ztm- 
btett  V.  Afi/&,  and  innsted  that  the  ground  of  decisioo 
was»  that  the  sale  was  after  assignment.  WUliamaf  amirUf 
that  the  sheriff  had  taken  not  the  goods  men- 
in  the  writ,  ».€.  the  goods  of  J.  S»,  but  the  goods 
of  other  perscms^  and  that  he  was  therefore  guilty  of  a 
eonyer8i<m^  the  court  were  of  that  opinion  and  discharged 
Ihet  role,  and  the  gpnoundof  the  dscisba  (ka  Bichard- 
«on  J.  is  represented  {a)  to'  have  stated)  was  that  accord^ 
ing  to  Cooper  t.  CbUty,  the  pn^perty  must  be  considered 
as  divested  l^  the  bankruptcy.  This  account  is  fiEom 
SMtayH*$  Nisi  Prias,  1431.  The  same  case  is  also  cited 
4  Mauh  and  Selwyn^  260,  where  the  statement  is,  the 
court  hdd  the  sheriff  liable  in  trover/'  though  he  seiKd, 
sold,  and  paid  over  the  money  before  any  commission 
issued,  and  before  any  notice,  saying  this  necessarily  fol- 
lowed from  Cooper  v.  CkUtyy  for  it  was  an  unlawCal  in- 
terference with  another's  goods."  It  is  obvious  to  re- 
mark that  neither  BaUm^  v.  Btmnrng^  iMchmere.  v. 
Thorogood,  Cole  v.  Dames,  or  Aldridge  v.  Ireland,  were 
oiled ;  the  distinetlon  between  the  oifieer,  who  is  a  minis- 
ter of  justice,  and  therefore  forced  to  act,  and  the  exe- 
cution creditor  for  whose  beneBt  the  offioer  acts,  and 
who  alone  haa  the  fruits  of  the  execution,  was  not  brought 
under  the  notice  of  the  court,  and  upon  the  sole  antho- 
xity  of  Cooper  v.  CAiIfy^  and  the  doctrine  of  relation  there 
established,  w «.  a  relation  which  binds  the  execution 
Qieditof  in  all  cases,  and  the  sheriff  wh«i  he  has  notiee 
of  the  bankruptcy,  the  case  was  decided  i^inst  tha 
sheriffs  The  next  case  in  order  of  time  is  Wyait  v. 
Blade$,ib)  Srd  June,  1813*  The  act  of  bankruptcy 
there  was  8th  Dec.    The  sheriff  seized  under  a  ^.fa.  on 


(a)  See  Price  v.  H§iyw,  4  Biog.  008. 
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8di JU. asidftiiiofed  the  goods;  on  12lh  Afc  %  eemam*       163L 
aioii  iMiied,  and  ike  sheriff  had  notice  not  to  sell.    He       ^TY^ 
aoqnieaced  in  that  notioe  and  did  not  sell,  notwithetand*     and  other* 
ing  which  die  aasigness  bi ough  t  trover  against  him.  Th#      Bvnon 
(uoly  point  stated  to  have  been  raised,  was  whether  these 
had  been  a  conression^  and  Lord  Ellenbortmgh  held  the 
nniO¥al  of  the-  goods  a  sttfficient  cenversien.    Upoa 
diis  statameat  it  is  so  denbtful  whether  the  point  now 
onder  coneidemtioo  was  ever  raiasd,  or  if  raised  what 
was  Lord  BIknbanmghU  opinion  apon  iti  that  we  thiak 
no  nateffial  etvess  eaa  be  laid  apea  it. 

The  next  oase  is  JLeAirtis  t.  Wakhnmn.  (a)  It  was 
tnwor  against  the  sherifis  of  London  for  seizing  and 
sttUiag  under  ^JL  fa»  against  Jotkmn^  The  seizure  was 
on  the  i6th  iVovu  thie  safe  21st  Dec  but  Jaehtm  had 
commilied  am  act  of  bankruptoy  on  the  6th  Nov*  and 
die  QOBsmisaioQ  issued  on  the  QSd  Dec.  The  assign- 
meat  was  not  executed  till  6th  Joir.  There  was  a  to^- 
diet  for  the  plaintiff  and  a  motion  for  a  new  trial,  siaspiy 
on  the  gnmod  that  the  sale  was  before  the  sssiganent^ 
Under  what  circumstances  the  sheriff  sold,  whether  ha 
knew  of  the  act  of  bankraptey,  whether  be  was  indent 
nified  or  not,  are  points  upon  which  d:te  lapoit  is  silent. 
The  single  gsonnd  mentioned  for  the  motion  is  that  the 
miewaa  before  the  assignment.  And  this  was  cleaily 
no  ground  ;  for  the  assignment,  at  whateivef  time  msito» 
veuU  relate  back  to  the  time  when  the  act  of  bank- 
raptoy  was  committed,  and  so  as  the  assignees  bseaght 
tiover,  not  trespass,  would  support  an  action  for  a  wioag^ 
fal  sale.  DaUrn  C.  J.  thought  the  distinction  betweea 
trespass  and  tr^frer  clearly  laid  down  in  Cooper  v.  Chithf 
and  recogniMd  in  Smiih  ¥.  MUk$.  Putt  J.  thought 
thegmuad  of  the  motion  untenable  unless  the  decision 
in  Cwper  v.  Chiity,  and  all  the  cases  jjovenved  by  it 

(•)  5  fi.M.  %\%,  EMterTtrn,  1891. 


44  CA&m  iN/MICHAEiMAS  T£RM» 

««l^^to4^  overtunied^    Bummgh  J.  said  the  point  was 
setUed  long  before  he  kn^w  WeutmnUer  HalL    Bkkardr 
and  ptfi^rt     9^)^\b  B^re  0umite.     ''  It  haa  long  been  settled,  (he 
HuTToN       saya)  tbat  if  the  aberiff  seize  after  an  act  of  bankruptcy, 
^      '     bftfibr^Qie  ^  K^a^imaiiQny  and  sella  after  it  is  issaed,  the 
aaaign^as  .pi^yhliog,  trover  agaiASt  him.    In  Lyon  v. 
Jwii^Xwl|ich  ifi,  another  nfupe  for  Eoiter  v.  Starkie,){a) 
4)^tsh^ff,a<^/,h(efQre  any  intin^tion  that  any  act  of 
bwVvptlQlf.thad I  |>^n' committed,  Bi}ii  itfWaa  instated 
'    tbp|t  ^ih0t  .diiitipgiuatt^  it.  jErom  Cooper  v.  ChUty :  but  the 
Qomti  o(J^iqphl»q\ier  h^ld  that  tha  prpperty  was  changed 
9Xvl.wfAte4/^a<!l^e.a^«iBP^s*  by  ^relation  ffom  the  time 
tbat.^b&a<;tvnEta.<^n(4itM-.!tSo  here,  though  the  de- 
Se^dapta  inigl^t  oiot  h&Te  known  a  commission  was  about 
tpiasw^at  the. time  of  the  seizure,  it  forms  no  excuse 
for  .them,  for  haiqqg  afterwards  proceeded, to  a  sale. 
.  JN^ow  the, utmost  extent  to  which  that  case  goes,  and 
w^  are  willing  to  allow  it  that  extent,  is,  that  it  goes  as 
far  as.  Potter  r^  Starkie  did,  but  it  is  also  open  .to  the 
obl^eKvations  to  which  that  case  was  exposed,  yiz.  that  it 
waa. founded  altpgetber  upon  Coopers.  Chitty,  that  none 
oC  the  earlier  cases  wene  n^entioQed,  that  the  distinction 
between  the  sheriff  a,nd  the  execution  creditor  was  not 
noticed,  and  ..tbi^t  the  light  reflected  upon  Cooper  v. 
C/fitty  snd  Aldridge  y^  Inland,  is  not  brought  under  the 
att<^on  of  thcv  qourt. 

The  last  case  we  shall  state  at  any  length  is  Price  v. 
Helyar.  (i)  It.  was  trover  against  the  sheriff  by  the  as- 
signees ,of  haihan^.  The  levy  was  in  Nov.  1826,  and 
the  money  was  paid  to  the  execution  crediti^rs  in  that 
month.  There  had  been  acts  of  bankruptcy  in  August 
Sepf^  axid  -Oct*  but  np  commission  issued  until  1 1th  Jan^ 
1827.    Neither  the  sheriff  nor  his  oflGicers  knew  of  any 

(a)  'Btt  1  If .  &  r.  597.  n. 

(h)  EiiBt.  T.  1828.    4  Biog.  507.    S«e  aUo  tbc  coses  oiCed  in  OUsi' 
pook  f.  Young,,  0  B.&  C.  700.  as  contrary  to  Price  v.  Hthfor, 
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act  of  bankruptcy  till  l«th  Jan.  1827;-  Voir  the'is^ig^ 
nees  no  case  Ws  ciltedbh  t\\e*piihk;^uV'MC^''tJSib^ 
tie,  Cooper  vrChUt^'tinA'  MiitrA  y.'*ilfi». '  IfcfenAatit 
cited  no  case  eicciept  Lie  V.  JCop^^.  '  THe  tbxufl  itiA  ^$itr<r 
to  consider,  and  Best  C.J.  d^ylittdthe'ofiitiidh  br^^' 
court ;  he  said  they  were  deslrdus  to  ietiquire'iiboiftt 'JPo^ 
/fry.  Starkie,  and  they  fbiind  ^m  Mt.^: tUtluitd^ 
that  the  report  in  4  Mdute  ahd'  Selk)yi/iyk^  i^orre^St^/tM^t 
the  Court  of  Excheqtx^  did  d^ide  hi  tke'tnanfitf  %h^ 
stated,  and  gave  the  reason  there  assigned,  i.e,  Cbk^'thb 
case  depended  upod  Cooj^  v.  Ckttty,  and'  hit  Alttk^ 
said  he,  that  Cocperv.  CAi^fy'^ttitoftces  the'pKndtilef^ 
ivhich  we  now  decide.  "^He'thefl  glides  his'  rea^Mfb^ 
considering  the  passage  w^  haVe  notiddd  \ikBla:k^6fli')i 
Reports  as  correct/  and  points'  out'  paMchlai-'  p^ts  et^ti 
of  the  repott  in  Surroioy  Whfch'Aj)p«ietd  !iito'tb'j"tf*t?fy 
the  conclusion  he  a(]iopt^.  '  W6  (bileat'ebiailithiug^his 
reasoning,  because  we  liaVe  'ali^ady'Tdlly  'detiaTIcd  the 
grounds  upon  which  bur'd^dnciioti  froiA  Coopef"  vl  Chiity 
is  founded,  and  that  detail  makes  it  titi^ec^diiiry  We 
should  comment  upon  any  thihg'he'has  said  j  we' Witt, 
howeyer,  make  this  observaiibn,  that  WCthiilk'  it  utlfof^ 
tuoate  the  earlier  cases  W6re  not  brought  tifid^^  thie^  t6ii- 
sideration  of  the  court,  and  'the  dlbtidctibn  ihey'eis^tiib- 
lish  between  tH^  "dfficer  and  ^  the'  ei^eciAidn  cfc^ltof 
pointed  out;  because  we  feel  convihb^'tHe'dtfirfV'Wbtfld 
have  appreciated  its  weight;  and  We  thlnlTft^  iiot!  miilro- 
bable  it  might  traveled  to  a;  differeni^'bd/iclu^ion:  ^  ^' 
The  cases  of  tarlisk  v:  Gdi^d}{a)  tod  l}illoiiW:  Lbr^- 
ley  in  6.  K.  (6)  are  undoubtedly  bdditf oni&I  actthtMdties 
in  support  of  the  cases  of  Potter  V.  SftirftR^;  Lazarus'r. 
Waithman,  and  Price  v.  HOydr)  bitt'ak  they  arfe^ftuAtfed 
wholly  upon  those  cases*  and '  the  difatinction  Ve  hfaV^ 
just  mentioned  was  not  mentioned  iureither  of  them,  we 


>i 


(•)  7  Biog.  298.  (&)  2  Bar.  5c  Adoi.  131.    EMter,  1831. 
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1931.  think  they  do  not  carry  with  them  the  weight  to  which 
a  deliberate  judgment  by  either  of  these  courts  upon 
discuBsioD  and  a  full  consideration  of  the  ^ubject^  and  a 
view  of  all  the  authorities,  would  deservedly  be  entitled. 

Upon  the  whole,  therefore^  upon  the  grounds  that 
£ay/^  V.  Burning,  Leichmerey.  Thorogood,  and  Cokv.  Da- 
via,  establish  a  distinction  between  the  case  of  the  sheriff 
and  that  of  an  execution  creditor — that  that  distinction 
is  supported,  not  impugned  by  Cooper  v.  Chitt^f  that  it 
is  mentioned  with  approbation  in  several  cases,  and  not 
impeached  in  any,  and  that  it  was  entirely  overlooked 
in  Poiier  v.  StarUe,  and  the  subaequent  cases,  we  are 
of  opinion  that  the  defendant  Jewiaon  is  entitled  to  the 
benefit  of  it  in  this  case,  and  that  as  to  him,  there  ought 
to  be  judgment  for  the  defendant 

Judgment  for  defendant  Jewison  and  against  defend- 
ant Jnghanu 


Rex  in  aid  of  Hollis  against  Bingham. 


Aflertrmveris  TLTANNJNG  in  Trinity  Term  obtained  a  rule  for  aa 
in  aid,  the  attachment  against  the  defendant  for  non-payment 

proMcutor  ^f  ggj/,  f^^^  ^y  award  to  be  due  from  the  defendantto 
sod  defend- 

ant  agreed  to  HoUis,  the  prosecutor  of  the  extent  in  aid.  [See  the 
uSSonihe^'  facts,  ante  Vol.  I.  262.]  Cause  was  shewn,  but  the 
amount  of       Court  enlarged  the  rule  till  the  10th  day  of  Michaelmas 

to  the^fonner ;  Term,  in  order  to  the  defendant's  making  an  aflidavit  of 

and  an  award 

was  made  for  payment  of  money  by  defendant  to  the  prosecutor  :  "before  which, 
however,  the  defendant  was  discharged  under  an  insolrent  act,  having  inserted 
this  debt  in  his  schedule.  The  crown  being  no  party  to  the  reference,  the  award 
was  set  aside,  and  the  insolrency  was  held  to  exonerate  the  defendant  from 
liability  to  an  attachment  for  not  performing  it. 
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his  discharge  ander  an  insolvent  act,  and  gave  leave       1831. 
to  move  to  set  aside  the  award  within  the  same  time,  (a) 

FoUeti  obtained  a  rule  accordingly  on  several  groundst 
that  which  became  material  being,  that  after  the  order 
of  reference  and  award  made^  the  defendant  was  dis- 
charged ander  the  insolvMit  debtors'  act  then  in  force, 
1G.4.C.117. 

Maanmg  shewed  cause  against  the  rule  for  setting 
aside  the  award.  This  extent  in  aid  was  properly  issued 
by  HoUii  before  57  G.  3.  c.  1 17.  But  is  the  defendant 
exonerated  from  proceeding  in  the  reference  by  his  dis*- 
charge  in  1822,  under  1  0. 4.  c.  119.  the  insolvent  fct 
then  in  force  ?  The  award  was  made  after  the  discharge. 
Had  this  been  an  action  of  debt  or  assumpnt  by  HoUis^ 
to  recover  money  from  the  defendant^  in  which,  after 
order  of  reference  made,  the  defendant's  property  had 
passed  to  an  assignee  of  insolvents,  the  submission  might 
have  ceased  to  be  mutual,  and  HoUu  as  a  mere  plaintiff 
might  have  refused  to  proceed  in  the  reference.  Marsk 
V.  Wood,  ijb)  But  that  case  does  not  decide  that 
bankruptcy  or  insolvency  in  general  revoke  a  sub- 
mission to  arbitration ;  and  here  Holtis,  as  prosecutor  of 
an  extent  in  aid,  sues  by  prerogative  process  for  a  debt 
to  the  crown^  which  was  expressly  excepted  from  the 
operation  of  the  insolvent  act  (c) — [Boy/ery  B.  This  ex*- 

(a)  So  M  K.  B.  where  it  is  luuel  afler  «  nile  fer  an  attaobnent  if  mov^ 
for,  to  oblige  tbe  paitj  objectiog  to  the  award  to  move  to  set  it  aiide, 
nlist  the  objeotioM  appear  oo  tbe  faoe  of  it.  Both  mfee  then  oome  oo 
tflgtOcr,  md  the  abjeetloM  to  tb«  award  being  stefed  in  Uie  laite^  fa1« 
(■ce  Beg,  Gtm,  Vol.  I.  AppoDdix,  p.  xt.)  rabjeot  to  tbe  abOTo  4iaaliiicatioB, 
tbe  pert/  sopportiBg  tlie  award  has  aa  opportuitjr  of  anaweriog  tbeok  Hmt» 
Jrmi.BromU^,  6  East.  310.  eited  Tidd,  9tb  BdiUoo,  845. 

(ft)  9  B.  &  C.  659. 

(c)  16.4.  e.  no.  $.40.  See  Ifesl  oo  ExtenU,  95.  So  sow  bj  7  (i.  4. 
e.57«  $.  13.  (eontinned  iodefioitelj  bj  116. 4.  and  1  W.4.  o.  S8)  Ezoept 
bj  coBscat  of  three  eomnissiooen  of  tbe  traaaiirjit  $•  74.    Aad  by  i  75.  pii- 
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1831.  tent  in  aid  only  finds  a  debt  from  the  defendant  to 
HolUs,  though  the  seizure  was  for  a  debt  due  to  the 
crown.  The  debt  to  the  crown  must  be  presumed  to 
have  been  satisfied*  for  no  such  debt  is  sworn  by  HolUs 
to  exist  Then  how  can  HolUs  rely  on  the  rights  of  the 
crown  in  respect  of  a  crown  debt  ?] 

In  Rex  y.  Pixley(a)  a  surety  for  a  government  clerk, 
who  was  obligor  of  a  bond  to  the  crown,  conditioned 
for  his  duly  accounting,  became  bankrupt,  obtiuned  his 
certificate,  and  when  afterwards  arrested  on  the  bond, 
relied  on  it  for  his  discharge.  But  the  court  refused  to 
discharge  him,  saying  the  statutes  of  bankrupt  did  not 
bind  the  crown,  and  that  it  had  been  ruled  so  not  only 
in  case  of  an  extent,  but  even  of  an  extent  in  aid. 

[Bayley  B.  That  was  a  case  of  an  extent  in  chief 
and  the  suit  against  the  surety  would  imply  that  a  debt 
to  the  crown  from  the  principal  existed  unsatisfied.] 

By  67  O.  3.  c.  117.  §  6.  the  act  for  regulating  extents 
in  aid,  the  Court  of  Exchequer  is  expressly  empowered  to 
discharge  insolvent  persons  imprisoned  under  extents  in 
aid,  which  shews  that  such  extents  are  not  affected  by 
the  common  insolvent  debtors'  acts. 

When  HolHs's  debt  to  the  crown  was  ascertained  by- 
inquisition,  the  debt  from  defendant  to  Hollis  was  seized 
into  the  crown's  hands  by  operation  of  law,  so  as  to  be- 
come a  crown  debt.  Though  the  amoveas  manus  {b)  is 
a  discharge  pro  tanto,  it  is  not  like  an  entry  of  satisfac- 
tion on  the  record,  nor  does  it  annul  that  seizure,  or 
revest  the  property  in  the  extendee,  or  avoid  the  recog- 
nizance, which  by  inquisition  found,  is  a  matter  of  record. 

•ooen  wider  uij  capias  or  esimit  iMaed  to  reimbarM  any  rarotiei,  &g.  who 
htfo  ptid  a  prison«r'a  debt  to  the  orbwo,  oan  only  be  dieoharged  from  oaa* 
tody  by  the  Coort  of  Exobeqaer. 

(a)  Boob.  SOS.  and  see  Aiiod.  1  Atk.  262.     Wui  on  Exteoti,  05. 

(h)  An  amavat  utamu  waa  one  of  the  oonditiooa  on  wbiob  the  raeog- 
ninooe  to  refer  was  entered  into. 
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Dampier  and  FoUeU  in  support  of  the  rule«--*Th«sdd* 
feudant  by  bis  diachafpge  uiuier  the  inaobreat  act  ia^eain 
onerated  from  liability  to  perform  Ai0.af¥ai4*  l^  JUmA 
T«  Wwd  the  bankrupt  mi^t  haw.baen  fkAepwaida  t%i 
abled  to  perfonn  the  pM^d,  Init.  thisrinf^^^jlOiig^iiOiMi 
for  the  iusolrent  aweai:*  |i^.  has  ,00  p«w(W'  PTf r^  ti^e  i«iib* 
jeet  Blatter  of.9j^r(u(#()  >  Tjt^  c^owntfhfipi^a'pseaaM 
interest  }Iad  there  >e^a  JudgmaaA;  w  ^the  f|iU»iii* 
might  havejbeen  otherwJiBe,  ]|^ut  thc^pip^aent  jis  aprooeod'" 
ingoDsi  reference  to  which  the  prpwn  ia^a  party,  to 
recover  a  private  debt  from  the.  defendant  to<  Holii$^  and 
as  such  is  anawered  by  the  defendaQf  g  discharga-wfl^ 
the  insolr^  act.  This  debt  was  inserted  io  the  aobsr* 
dole,  and  HoUU  opposed  hit  discha/ge  ftom  it. 

Lord  Lynohvest  C.  B.-^Thia  is  an  application  la 
set  aside  an  award  which  by  private  arrangement  has 
resulted  from  the  prosecution  of  an  extent  in  aid^  issued 
against  the  defendant  to  ensj>le  Hollis  to  perform  his 
engagements  with  the  crown.  In  the  course  of  that 
proceeding  the  prosecutor  took  upon  him  to  consent  to 
refer  to  arbitration  the  amount  of  the  debt  due -to  him 
from  the  defendant  The  croyrn  being  no  party  to  that 
reference,  the  defendant's  insolvency  discharges  him 
from  liability  for  what  was  so  done  without  its  inter- 
veation :  the  efiect  of  which  is^  that  the  awai^d  is  vaaated*. 

Ba  YLSY  B. — ^As  the  crown  is  not  a  party  tq  the  agreo* 
ment  for  reference,  this  transaction  is  between  the  pro^ 
secutor  and  the  defendant  as  subject  and  subject.  Then 
ccmsidering  the  case  as  between  individuals,  the  ciicnm* 
stance  of  insolvency  has  intenrened  to  destroy  the  debt' 
due  from  one  to  the  other.  By  setting  aside  this  awaid 
we  oviy  pat  the  parties  in  the  same  condition  in  which 

(a)  gM  7  G.4.  o.  67.  §57^4i2. 
VOL.  II.  E 


60  CASES  IN  MICHAELMAS  TERM, 

1831.  they  were  when  the  property  was  seized  by  the  crown 
for  the  security  of  Hollis's  debt  to  it.  When  a  debt 
(from  a  subject  to  a  subject)  has  been  seized  on  an  ex- 
tent in  aid  into  the  hands  of  the  crown,  and  proceedings 
take  place,  which  as  between  the  parties  themselves, 
would  have  barred  the  debt  itself,  there  is  no  authority 
to  shew  that  that  result  shall  not  still  happen,  where 
it  does  not  appear  that  the  crown  debt  is  not  satisfied. 

G ARROW  B.  concurred. 

BoLLANB  B.— We  are  to  look  to  the  operation  of  the 
insolvent  act  as  between  these  parties,  considered  as  pri- 
vate individuals,  the  one  claiming,  the  other  repudiating 
a  debt.  We  are  not  called  on  to  decide  on  any  future 
rights  of  the  crown,  or  of  the  prosecutor,  respecting  the 

crown  debt. 

Rule  absolute  to  set  aside  the  award. 
Rule  for  attachment  discharged. 


Atestalorde-  The  Attorney  General  against  Randle  Jackson 

tamentBto  ^"^  WiLLiAM  Jackson. 

R.  J.  and 

TIT    T   ofiil 

their  heiv  to  HPHIS  was  an  information  filed  by  his  Majesty's  At- 

hold  to  their  torney  General  against  the  defendants,  to  recover 

use  dunnff  j  &  » 

the  life  of       the  sum  of  97/.  135.  for  certain  legacy  duty,  charged 

declared^that  ^°  ^^^  *^'^  information  to  be  due  to  the  crown  from  the 
after  the         defendants.    Upon  the  trial  before  Lord  Lyndhurst,  at 

they  and  their  *^®  Westminster  sittings  after  Trimty  term  1831,  %  ver- 

heirs  should 

stand  seised  to  the  use  and  intent  that  J.  T.  should,  during  his  life,  receive  outof 
the  said  hereditaments  and  the  rents  thereof,  an  annuity  or  clear  yearly  rentcharge 
of  500/.  payable  quarterly,  the  first  payment  to  be  made  on  such  quarter  day  u 
should  next  happen  after  the  death  of  C  T.,  with  power  of  distress  and  entry  ; 
subject  to  which  annuity  he  gave  one  moiety  of  the  hereditaments  in  fee  to  R.  J* 
and  the  other  for  life  to  W,J,  Held,  that  this  was  a  ''  gift  by  way  of  annuity 
out  of,  or  charged  on  real  estate,"  subjected  to  legacy  duty  by  556.3.  c.  184. 
Sched.  Part  III*,  and  to  be  paid  in  the  first  instance  by  R.  J.  and  W.  J. 
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diet  was  taken  for  the  crown  by  consent  for  the  above 
•am,  subject  to  the  opinion  of  the  Court  upon  the  fol- 
lowing case : — 

The  testator,  SamuelJackton,  made  his  will  and  testa- 
ment in  writing,   bearing  date  31st  liajf  1823,  and 
thereby  gave,  devised,  and  bequeathed  unto  the  defend- 
ants, and  their  heirs,  certain  freehold  hereditaments  and 
premises  therein  particularly  mentioned;   and  all  and 
singular  other  the  freehold  and  copyhold  messuages, 
lands,  and  tenements,  wherever  situate  (not  being  rent- 
charges  for  life  or  lives),  with  their  rights,  members,  and 
appurtenances,  to  hold  the  same  hereditaments  unto  the 
said  defendants  and  their  heirs,  to  the  use  of  the  said 
defendants,  their  heirs  and  assigns,  during  the  life  of 
Charlotte  Troughion,  wife  of  Joseph  Troughion,  of,  &c. 
upon  trust  to  preserve  the  contingent  remainders  there- 
inafter limited;  and  also  upon  certain  trusts  therein 
mentioned,  during  the  life  of  the  said  Charlotte  Troughs 
ton :  And  from  and  after  the  decease  of  the  said  Char- 
lotte  Troughton^  the  said  testator  declared  that  the  said 
defendants  and  their  heirs  should  stand  seised  of  the  said 
hereditaments,  to  the  use  and  intent  that  the  said  Jo- 
sq^h  Troughton  should,  during  his  life,  receive,  by  and 
out  of  the  said  hereditaments  and  the  rents  thereof,  one 
annuity  or  clear  yearly  rent-charge  of  600^.^  clear  of 
taxes,  and  without  any  deduction  or  abatement  what- 
soever, to  be  payable  quarterly,  on  the  usual  feast  days 
for  payment  of  rent ,-  the  first  quarterly  payment  to  be 
made  on  such  of  the  .same  feast  days  as  should  next 
happen  after  the  decease  of  the  said  Charlotte  Trough^ 
t<m\  with  such  powers  and  remedies  of  distress  and 
entry,  and  perception  of  rents,  in  case  the  said  annuity 
of  500/.  should  be  in  arrear,  as  are  reserved  to  lessors 
for  the  recovery  of  rents  on  leases  for  years.     Proviso, 
that  in  case,  by  means  of  the  said  Joseph  Troughioa 
becoming  a  bankrupt  before  or  after  the  decease  of  said 

^  2 
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testator^  or  taking  the  benefit,  before  or  after  the  de- 
cease of  said  testator,  of  any  then  present  or  fature  act 
or  acts  of  parliament  for  the  relief  of  insolvent  debton, 
or  executing  or  entering  into  any  deed  or  agreement^  or 
doing  or  committing  any  act  or  default,  the  said  yeariy 
rent  charge  of  600/.  or  any  part  thereof  shoald,  or  bat 
for  that  clause  would,  be  conveyed,  assigned,  charged, 
or  incumbered,  then  and  in  any  of  such  cases,  die  said 
yearly  rent  charge  of  500/.  thereinbefore  limited  to  the 
said  Joteph  7Vo«gA/oft,  should  thenceforth  cease  and  be 
▼Old.  And  from  and  after  the  decease  of  the  said  CA«r- 
lotte  Troftgkton,  but  subject  and  without  prejudice  to 
the  said  annuity  or  yearly  rent  charge  of  600/.,  the  said 
testator  declared  that  the  said  defendants,  their  heirs 
and  assigns,  should  stand  seised  of  the  said  heredita- 
ments so  devised  to  them,  in  trust  as  aforesaid,  to  the 
tMe  of  the  first  and  other  sons  of  the  body  of  the  said 
Ckartoite  IVoughtan,  severally,  suoceasivdy,  and  in  re- 
mainder, one  after  another  in  tail  male;  remainder  to 
the  use  of  the  daughters  of  the  body  of  the  said  Ciar* 
htte  Troughton,  in  equal  shares  as  tenants  in  common  in 
tail,  with  cross  remainders  between  them  in  tail,  in  case 
tiiere  should  be  a  failure  of  issue  of  the  body  or  bodies 
of  any  or  ritore  of  such  daughters ;  and  if  all  each 
daughters  but  one  should  happen  to  die  without  issoe, 
or  if  there  dKNikl  be  bat  one  suofa  daughter,  then  to  the 
«ise  of  ««ch  one  or  only  daughter  in  tail,  and  for  ddhuk 
of  sac^  issue,  then  to  the  uses  following,  viz.  As  to  am 
fMkty  of  the  uM  heredUametUi,  to  the  uh  of  the  udd 
defendant  Randle  Jackson,  kk  hem  and  assigmfor  ever  : 
and  a€  to  the  other  moiety y  to  the  urn  of  the  drfendani 
William  lackson  and  hi$  assigns,' for  hie  life;  renuimder 
to  the  use  of  the  said  defe^idant  Randle  Jadcsoo,  and  his 
heirSf  during  the  life  rf  the  said  d^endant  William  Jad^* 
son,  m  trust  to  preserve  the  contingent  remeandere:  m^ 
mainder  to  the  use  of  the  fret  and  other  sonsrf  thehody  mf 
the  said  William  Jackson  lawfully  begotten,  succes- 
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sively  and  in  remainder,  one  after  another  in  tail  male  i  1831. 
remainder  to  the  use  of  all  the  daughters  lawfully  be* 
gotten  of  the  body  of  the  said  WilUam  Jatkson,  in  equal 
shares,  as  tenants  in  common  in  tail ;  with  cross  remain-  Iaceson. 
dera  betwe^i  or  among  such  daughters  in  tail,  aikl  for 
de&olt  of  such  issue,  then  to  the  uses  following,  viz.  to 
the  use  and  intent  that  Henry  Johnson  and  Robert  Jokn- 
«My  therein  mentioned,  and  their  heirs  and  assigns, 
might  reoeiTe  out  of  the  same  HM)iety  one  annuity  or 
yearly  rent  charge  of  600/.,  to  be  issuing  oiit  of  and 
charged  upon  the  said  moiety,  and  to  be  payable  quar- 
tedy  as  therein  mentioned,  with  full  powers  of  entry 
and  distress  and  perception  of  the  rents,  in  case  the 
said  annuity  should  be  in  arrear,  and  subject  thereto,  to 
the  use  of  the  said  defendant  Randie  Jackson,  bis  heirs 
and  assigns  for  e^er.  Bnt  in  case  the  said  Randie  Jack- 
son should  die  in  his,  the  testator's,  lifetime,  then  to  the 
uses  in  the  said  will  mentioned.  And  the ,  said  testator 
directed,  that  the  said  Henry  Johnson  and  Robert  John- 
fan,  their  heirs  and  assigns,  should  stand  seized  of  the 
said  annuity  or  yearly  rent  charge  of  600/.  upon  the 
tmsts  following :  as  to  one  equal  fourth  part  thereof, 
upon  trust  for  Henry  T.  fTr^A/,  during  his  life,  and  after 
his  decease,  upon  trust  for  all  and  every  the  children  of 
his  body  lawfully  begotten,  as  tenants  in  common  iu 
tail,  with  cross  remainders  between  or  among  such 
children  in  tail ;  and  for  default  oi  such  issue,  then 
upon  the  same  trusts  as  are  (herein  declared  concerning 
the  three  oth^  undivided  fourth  parts. 

Power  for  the  trustees,  at  their  discretion,  during  the 
minority  of  the  ^aid  H.  T.  Wrygfit,  to  apply  the  said 
fourth  part  towards  his  education  and  advancement  in 
life.  Proviso,  that  if  said  H.  T»  Wright  should  convey, 
or  agree  to  convey,  or  incumber  the  said  fourth  part,  or 
do  any  act  whereby  to  assign  or  incumber  the  same  by 
operation  of  law,  then  the  said  fourth  part  should/ 
during  the  life  of  the  said  //.  T.  Wright,  be  held  in  trust 
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for  the  8aM  Randle  Jackson,  his  hehrs  and  assigns; 
and  upon  similar  trusts  as  to  the  remainrng  three  fourth 
parts,  for  T.  G.  W.,  M.  A.  T.W.,  and  W.  If.,  and 
failure  of  such  issue  as  aforesaid,  of  their  respective 
bodies,  then,  as  to  and  concerning  the  said  annuity  or 
yearly  rent  charge  of  6002.,  in  trust  for  the  said  defend- 
ant Handle  Jackson,  his  heirs  and  assigns  for  ever. 

And  in  subsequent  parts  of  his  vfiW,  the  testator  gate 
sundry  legacies  and  annuities,  upon  which  the  duty  was 
duly  paid. 

The  testator,  Samuel  Jackson,  died  in  March  1825, 
seised  of  the  estate  devised  by  his  will.  Charlotte 
Troughton,  mentioned  in  the  will  of  Samuel  Jackson, 
died  in  the  month  of  August  1829,  without  having  had 
any  issue.  Defendants  are,  and  have  been,  since  the 
death  of  the  said  Charlotte  Troughton,  seised  in  posses- 
sion, according  to  the  estates  limited  to  them  respec- 
tively by  the  will  of  the  said  Samuel  JocAson,  and  Joseph 
Troughton'a  rentcharge  was  regularly  paid  from  the 
death  of  his  wife,  the  said  Charlotte  Troughton,  to  the 
time  of  filing  the  information,  at  the  times  in  which  the 
same  was  required  to  be  paid  by  the  said  will,  by  the 
cheques  of  the  defendants,  to  prevent  the  necessity  of 
compelling  the  said  Joseph  Troughton  to  have  lecouree 
to  the  remedies  given  him  by  the  will,  and  thereby  in- 
curring ex  pence  which  would  fall  upon  the  estate.  The 
annual  profits  of  the  estate  devised  by  Samuel  Jackson 
exceeded  600/.  The  said  Joseph  Troughton,  at  the  time 
of  the  death  of  the  said  Charlotte  Troughton,  was  of  the 
age  of  forty-one  years,  and  is  a  descendant  of  a  sister  of 
the  grandfather  of  the  deceased  Ssdfhuel  Jackson,  and 
according  to  a  calculation  agreed  to  on  both  sides,  the 
value  of  600/.  for  the  life  of  Joseph  Troughton,  calcu- 
lated as  an  annuity,  according  to  stat.  36  Geo.  3.  c.  52. 
is  6,609/.,  the  duty  on  which,  calculated  as  aforesaid,  was 
agreed  to  be  the  sum  of  390/.  1  Is.  10c/.,  and  the  firet 
instalment  of  the  legacy  duty  payable  on  such  an  an- 
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naity  97/.  ISs.,  the  time  for  payment  of  which^  if  the 
same  shovld  be  payable  as  alleged  in  the  infonnation, 
was  expired. 

The  questions  for  the  opinion  of  the  Court  were — 

Ist,  Whether  the  interest  or  benefit  passing  by  the 
will  of  the  said  Samuel  Jackson  to  the  said  Joseph 
Troughton,  is  subject  to  duty  within  the  meaning  of  the 
several  statutes  relating  to  the  legacy  duty  ? 

2dly,  Whether  the  defendants  in  the  information  are 
the  parties  liable  to  the  crown  for  the  payment  of  such 
duty,  if  any  be  payable  ? 

3dly,  Whether  the  defendants  are  liable  to  the  pay- 
ment of  such  duty  upon  the  information^  which  charges 
them  as  jointly  liable  ? 

4thly,  Whether  either,  and  if  either,  which  defendant 
is  liable  to  the  payment  of  such  duty  upon  the  infor- 
mation, and  the  issues  joined  upon  the  pleas  thereto  ? 

If  the  Court  should  decide  the  aflirmative  of  all  the 
three  first  questions,  the  verdict  of  the  crown  to  stand. 
If  the  Court  should  decide  the  affirmative  of  the  last 
question,  then  the  verdict  to  be  altered  accordingly.  If 
the  Court  should  decide  the  negative  of  the  first  question, 
or  of  the  second  and  fourth,  or  third  and  fourth,  the  ver- 
dict of  the  crown  to  be  set  aside. 

Either  party  to  be  at  liberty  to  refer  to  the  informa- 
tion and  issues,  and  to  turn  the  special  case  into  a  spe* 
cial  verdict,  (a) 


1831. 

Attormby 
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V, 
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Amo$  for  the  Crown. — ^The  rent  charge  or  annuity 
given  to  Mr.  Troughton  was  liable  to  legacy  duty,  being 
a  legacy  out  of  or  charged  upon  the  testator  *s  real  estate, 
within  56  G.  3.  c.  184.  Schedule,  Part  III.  tit.  Legacy. 
The  first  clause  of  Article  2.  of  that  schedule  is,  '*  For 
every  legacy,  specific  or  pecuniary,  or  of  any  other  de- 
scription, of  the  amount  or  value  of  20/.  or  upwards, 

(a)  See  Attorney  General  v.  Dimond,  Vol.  I.  p. 286. 
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gifen  bjr  any  will  or  testamentary  instrameot  of  any 
penon  who  sball  have  died  after  6th  AprU  1805,  either 
out  of  his  or  her  personal  or  moveable  estate,  or  cmi  of 
or  ekarged  on  his  or  her  real  or  heritabk  estate,  oroui  of 
any  tnomes  to  arise  by  the  saie,  mortgage,  ^or  other  iupo- 
sition  of  hii  or  her  real  or  heritable  estate,  or  any  part 
thereof  and  which  shall  be  paid,  delivered,  retained, 
satisfied,  or  discharged  after  31st  August  1816"— or  by 
another  clause  in  the  same  article — '*  Aligns  of  annui- 
ties, or  by  way  of  annuity,  or  of  any  other  partial  beme^ 
Jit  or  interest,  out  of  any  such  estate  or  effects  as  rfort' 
said,  shall  be  deemed  '  legacies^  within  the  intent  and 
meaning  of  this  schedule/'  It  is  so  liable,  as  ^  a  gift 
by  way  of  annuity,  out  of  a  real  estate,"  or  as  "a  gift  of 
a  partial  benefit  or  interest  out  of  a  real  estate."  First, 
on  the  precise  wording  of  the  enactments : — ^The  first 
clause  distinguishes  the  cases  where  the  legacies  are 
charged  out  of  the  real  estate,  and  where  real  is  to  be 
converted  into  personal  estate.  The  table  for  calculate 
ing  annuities,  annexed  to  36  0. 3.  c.  62.  is  adopted  b 
66  O.  3.  c.  184.  s.  8.  Before  36  0. 3.  c.  52.  no  legacy 
duty  was  payable  on  any  profit  out  of,  or  charge  upon, 
land  ;  nor  does  that  act  alter  the  law  as  far  as  the  profit, 
&c.  is  satisfied  out  of  the  land ;  but  s.  7.  (a)  shews  the 
legislature  at  that  time  contemplated  the  nature  of  these 
charges,    though    then   imposing    no  duty  on  them. 


(a)  S6  G.S.  o.  62.  $7.  EduoU  that  tnj  gift  bj  anj  will  or  tMltmraUry 
{■itrMiMiit  of  aojptnoa  djring  after  th«  paatioff  of  dni  ao«,  wbicb  sball 
bj  firtao  of  aaob  will  or  teitameotarj  instromoot  hare  elTeet,  or  be  aatis* 
fled  oat  of  the  personal  estate  of  saoh  person  so  djiog,  or  oat  of  anj  per- 
sonal estate  wbicfa  suofa  person  sball  bare  power  to  dispose  of  at  be  or  sbe 
alkali  tbiok  fit»  sball  be  deemed  and  taken  to  be  a  legaej  witbin  tbo  ioleat 
•Od  moaning  of  tbis  not,  wbetber  tbe  some  sball  be  gifen  bj  way  of  aaMlitfi 
or  in  anj  otber  form,  and  whether  tht  tame  tkaU  be  charytd  onlj  on  snob 
personal  estate,  or  charged  aleo  on  real  eetate  of  tbe  testator  or  testatrix, 
wbo  sball  giro  tbe  same,  except  so  far  as  tbe  same  sball  be  paid  or  siltsied 
oat  of  snob  real  estate,  in  a  dae  execotion  of  the  will  or  testamentary  in- 
stnimenl  by  wbiob  tbe  same  sball  be  given. 
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By  45  G.  3.  c.  28.  §  4.  (a)  beoefita  of  a  similar  nature 
to  that  bere  acquired  by  Troughtan,  were  made  eabject 
to  legacy  duty.  Under  that  section  a  lentchaige  mi^t 
be  *^f€yabie  ont  of'  real  estate,  wbere  the  money  was  to 
be  reoeiTed  by  trostees  and  handed  over,  bat  the  more 
geneml  expression  ''out  of/'  in  56  G.3.  c.  184.  Scho- 
dole,  Part  III.  Art.  2.  clause  1.  would  include  a  case 
wherea  penoo  had  a  right  in  the  first  instance  to  take 
it  out  of  the  realty  without  intenrention  of  any  hand 
to  deliver  it  over  to  him. 

The  clause  of  66  0. 3.  c.  184.  Sched.  secondly  above 
cited,  does  not  occur  in  45  Q.  3.  c.  28.  and  was^  taken 
from  48  O.  3.  c.  149.  On  general  reasoning  these  rent 
charges^  though  grantaUe  in  fee  or  in  tail,  are  usually 
inserted  to  serve  a  temporary  purpose ;  for  it  usually 
happens  that  the  grantee  has  no  permanent  estate  in, 
never  comes  on,  or  has  any  thing  to  do  with  the  land, 
but  has  a  claim  on  the  testator  inferior  to  that  of  the 
penon  interested  in  it.  Then  ad  ta  qtu^frequeniiui  acd^ 
duntjura  adaptantuTy  and  the  legislatare  has  not  dia-^ 
tinguished  annuitants  taking  by  personal  legacies  from 
those  taking  no  permanent  interest  in  the  land. 

Secondly,  Assuming  this  rentcharge  is  subject  to  duty, 
the  defendants  who  are  seised  in  moieties,  one  in  fee  and 
the  other  for  life,  with  remainder  over,  are  properly  so 


1831. 

▲ttorniy 
Gknsrai 

Jaoksos. 


(«)  Eoaetiog  tbat  erorj  gift  bj  toj  will  or  teftamenttrj  instromeBt  of 
wy  panoi  ^jif  *^^  ^  pMiiaf  of  this  aot»  «fciob  bj  firtM  of  anj  jveh 
wfll  or  tMluaoirtory  hwlmMol,  iholl  boto  oftot  or  bt  mHitUA  oot  of  tbo 
pfrwiil  Mteto  of  MMb  peraoa  lo  djiagr  or  ool  of  ooj  ponoMl  otiolo  wUob 
iMb  ftttm  tboU  bof  o  powor  to  diipooo  of  at  be  or  sbo  abaU  tbiok  fit,  or 
wUcb  gbdl  boYO  bfOB  oboiigod  opoo  or  Bade  "pt^mlit  oat  of"  obj  root 
cMito,  or  bo  dirtolod  to  bo  Mlbfied  oat  of  aoy  moaios  to  ariao  by  tbo  tab 
•f  aaj  ml  ettato  of  tbo  ponoa  to  djiag,  or  wbtab  taob  ponoa  aiaj  bafo 
tht  powtr  to  dItpMt  of.  wbotbor  tbo  taao  tball  be  gi? ea  bj  waj  of  taaaitj, 
w  io  aaj  oUwr  form,  tbtU  bo  dooBod  aad  takea  ta  bo  a  logaoj  wilbia  tbo 
tne  iattat  aadaoaaieg  of  tbit  aet. 
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charged,  as  tenaats  in  common.  By  46  G.3.  c.28. 
§  6.  (a)  the  duty  ia  charged  on  the  legacy,  {b)  and  is 
payable  by  the  person  who  takes  the  estate,  subject  to 
the  annuity,  he  usually  receiving  the  profits  in  the  first 
jdace.  That  may  be  unreasonable  between  heir  and 
annuitant,  and  perhaps  the  heir  need  not  pay  the  an- 
nuity plus  the  legacy  duty. 

'  [Bay ley  B. — On  the  death  of  Charlotte  Troughtm  with- 
out issue,  the  defendants  are  to  stand  seised  of  the  pre- 
mises, to  the  use  and  intent  that  Jbsq^A  T.  should  dariog 
life  receive  an  annuity.  The  usual  powers  of  distress 
and  e^try,  and  perception  of  rents,  given  to  Jos^  T* 
do  not  take  place  immediately  on  the  death  of  CharlotU 
T.  but'  after  arrears  accrue.  Though  Joseph  T.  is  "  to 
receive,'^  yet  as  the  first  quarterly  payment  is  to  be 
**  made  to"  him,  that  implies  that  some  other  is  to  re- 
ceive and  to  pay  him.  The  other  person  must  be  the 
trustee  and  must  have  the  legal  estate.] 
-  Whether  defendants  have  the  legal  estate  as  trustees, 
or  are  merely  parties  interested  in  the  profits,  having  the 
estate  taken  out  of  them  by  the  statute  of  Uses,  they  are 
within  the  act 

Srdly,  If  the  defendant  jRnitdfe  having  the  fee  is  alone 
liable,  is  he  chargeable  under  this  information,  so  as  to 
bar  a  future  information  against  him  alone  T  But  this 
proceeding  is  bottomed,  not  on  contract,  but  on  duty,  a 


(•)  Boacting  that  the  datiet  herebj  granted  on  lagaeiea  ohargnd  oa  or 
made  pajable  oat  of  any  real  estate,  or  oot  of  anj  nouies  to  ariae  bjr  tba 
•ale  of  aaj  real  estate,  or  opon  residaes,  or  parts  or  shares  of  residaes*  or 
of  way  snch  monies,  shaU  be  aooonnted  for,  answered  and  paid  b/  the  tnis- 
tees  or  trnstee  to  whom  the  real  estate  shall  be  devised,  ont  of  whiob  the 
legaej  or  legaeies,  or  share  or  shares  of  any  monej  arising  out  of  the  mle 
or  mortgage,  or  other  disposition  of  snob  real  estate  shall  be  to  bo  paid  or 
salisSed,  or  if  there  shall  be  tto  itmieet,  then  btf  the  partem  or  pereemeetUUUi 
f  •  emeh  reai  eeiaie,  etAject  to  any  emeh  legaeff» 

(6)  And  see  Warmg  v.  Ward,  5  Vcs.670.  and  see  S  Ves.  520. 
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priDciple  stated  in  Baitard  y.  Hancock,  (a)  and  acknow- 
ledged in  Hardyman  ▼•  Whiiaker.  (6)  Bastard  v.  Hanr 
cock  was  debt  against  three  defendants,  on  a  penal  sta- 
tute for  not  setting  out  tithes ;  the  jury  found  nil  debet 
as  to  one,  bat  the  court  held  that  a  verdict  should  pass 
against  the  others,  because  the  claim  was  not  in  sub- 
stance a  debt  or  contract,  but  in  form  only. 
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FoUett  for  the  defendants. — ^The  question  is.  Whether 
legacy  duty  accrues  on  the  devise  of  a  rentcharge? 
This  is  not  the  bequest  of  an  annuity  charged  on,  or 
made  payable  out  of  land,  but  a  devise  of  real  estate 
The  will  vests  a  legal  estate  in  the  rentcharge  in 
Joseph  Troughton,  under  27  H.  8.  c.  10.  §  4. :  for 
without  directing  trustees  to  receive,  or  to  receive 
and  pay  over  the  rents,  it  devises  the  land  for  the 
uses  of  Joseph  Troughton,  that  he  may  receive  out 
of  it  the  rentcharge.  The  definition  of  a  legacy  in 
36  0. 3.  c.  62.  §  7.  which  only  imposed  a  duty  on  the 
bequest  of  an  annuity  issuing  out  of  personalty,  is 
not  altered  by  45  G.  3.  c.  28.  §  4.  except  in  making 
an  annuity  liable  to  legacy  duty  where  real  estate  con- 
tributes to  the  payment.  Here  the  grantee  having  a 
l^al  freehold  estate  in  the  rentcharge  might  elect  to 
make  it  personal  by  suing  on  it  in  annuity,  and  thus 
only  charging  the  person  of  grantcM*,  or  to  make  it  real 
as  a  rentcharge,  by  distress  and  avowry,  (c) 

Littleton,  sect.  219.  is,  *'  Also  if  a  man  grant  by  his 
deed  a  rentcharge  to  another,  and  the  rent  is  behind, 
the  grantee  may  chuse  whether  he  will  sue  a  writ  of  an- 
nuity for  this  against  the  grantor,  or  distrain  for  the 
rent  behind,  and  the  distress  detain  till  he  be  paid ;  but 
he  cannot  do  or  have  both  together,  &c.   'For  if  he  re- 


(c)  CtfUi.  861.  (h)  %  EmU  57S. 

(c)  a  Bit.  C.40.    Co.  lit.  144.  b.    litt.  $  SIS. 
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Mfiert  by  writ  of  annmty,  then  the  land  is  duwhaiged 
eCtbe  dittcnsy  &c.  and  if  he  doth  not  sue  a  writ  of  an- 
nuity but  distrain  for  the  arrearages,  and  the  teoant 
sneth  his  repleno,  and  then  the  grantee  avows  the 
taking  of  the  distress  in  the  land  in  a.  court  of  reoord, 
then  is  the  land  charged,  and  the  person  of  the  grantor 
discharged  of  the  action  of  annuity." 

The  annuity  in  Hales  y.  Freeman,  (a)  on  which 
legacy  dut^  was  paid,  was  in  the  nature  of  a  spe- 
cific  legacy,  and  was  secured  on  real  estate.  But  this 
will  confers  an  intertot  having  every  incident  of  land, 
e.  g.  as  capable  €£  grant,  assignment^  descent  and  devise, 
conferring  a  privil^e  of  voting,  and  qualification  for  the 
magistracy.  Then  if  the  whole  freehold  is  devisable, 
free  from  duty,  why  should  a  devise  of  part  be  liable  ? 

Next,  who  is  in  this  case  chargeable  with  the  duty, 
as  answering  the  description  of  trustees  in  45  G.  3. 
c.28.  §0.(6)  Trustees  in  this  will  are  not  trustees 
within  that  act,  for  as  they  have  no  power  to  take  the 
rents,  and  have  no  interest  either  in  the  rentcharge  or 
the  land  made  subject  to  it,  the  statute  of  uses  having 
vested  the  estate,  they  could  not  pay  the  duty  out  of 


.  (a)  lBrod.&Biog.80i. 

(6)  Th&t  MctioB  enacU,  that  tiie  datiet  berebj  graoted  oo  lepoiM,  or 
diarged  on  or  made  payable  oot  of  anj  real  eitate,  or  oot  of  aoj  moaiM  to 
arise  bj  Uie  tale  of  mtj  real  estate,  or  opon  reaidoett  or  parte  or  ihBns  of 
reaidnes  of  aoj  looh  noniei,  shell  be  aeeoeated  for,  aasweved  eed  psid  if 
Hb  trufiMt  er  tnutm  !•  whoa  the  real  estate  shall  be  de? ked,  eot  of  ivhioh 
the  Ugaoy  or  legacies,  or  share  or  shaies  of  aoj  mooejr  arisieg  oot  ef  the 
sale  or  mortgage  or  ether  disposition  of  snoh  real  estate  tball  be  tn  be  psid 
or  satisfied,  or  if  there  shall  be  no  trustees,  then  bj  the  person  or  ptrma 
enHihd  to  smek  reoi  esfois ,  mbjeet  to  any  snoh  legaej,  or  by  tho  person  er 
pMiens  enpowered  or  reiptired  to  pay  any  snoh  legaoy,  md  l&e  omi  AtliM 
§kattbo  rtimntd  ly  lAejMrso*  fi^fmg  or  imlvfymg  any  such  legacy,  or  shirt 
of  money  in  like  manner,  and  according  to  soch  rnles  and  regulations,  ssd 
under  and  subjeet  to  such  penalties  as  far  as  the  same  can  be  made  appU- 
cable,  as  are  contained  in  aa  act  passed  in  the  36lh  year  of  Ibe  retga  of  hii 
present  Majesty. 
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either  accoiding  to  that  aectioD.    The  trustees  there 
intended,  are  the  persons  who  have  power  to  sell  the 
real  estates*  sod  to  raise  the  legacies  out  of  then^  and 
who  might  pay  the  legacy  out  of  the  {Mx^eeeda.    It  is 
conoeded  that  the  party  bene&eially  interested,  in  the 
legacy,  jcc.  is  not  liable  to  pay  the  dutyi  and  that  the 
tf own  must  sue  the  person  who  has  the  funds  out  of 
which  the  legacy,  &c.  is  to  be  paid.    Here  if  the  de- 
fendants did  not  pay  the  rentcharge,  his  only  remedy 
weald  be  by  entry  or  distress^  which  fofms  the  distinc- 
tion firom  the  case  intended  by  the  act, e.g.  where  an 
annuity  is  giren  and  an  estate  devised  to  trustees  to 
sell  and  pay  it,  so  that  they  might  be  eompdied  i  in 
equity  to  pay  the  legacy  by  ogtfJLing  the  land  eeatri- 
bnte.    The  woids  of  the  acts  exclude  the  annuitant 
fffom  paying  the  duty,  for  it  is  imposed  on  the  rseeipi 
which  the  person  who  pays  a  legacy,  &o.  is  bound  by  a 
penalty  <a)  to  take  from  the  legatee*    Thus  some  pensoa 
othor  than  the  legatee,  viz.  the  person  baying  the  <oa« 
trool  of  the  funds,  must  in  the  first  instance  pay  the 
duty,  by  taking  the  receipt  stamped  according  to  36  G*  3. 
c  52.  §  27.    But  here  no  person  has  such  power,  for 
the  owner  of  the  legal  estate  in  the  rentchaige  cannot 
retain  under  that  section,  because  his  whole  remedy 
against  the  land  is  only  by  distress  or  entry.    Nor  can 
the  trustees  retain,  they  haYiog  no  power  to  take  the 
rents  and  pay  them  over,  and  having  no  interest  what«- 
ever  in  the  land  or  rentcharge. 

Where  an  annuity  is  given  charged  on  real  estate,  the 
legacy  duiy  is  payable  by  the  party  having  possession  of 
the  vents,  but  when  a  rentcharge  is  devised  with  power 
of  distress,  that  intesest  is  not  liable  to  duty,  ior  the 
devisse  himself  takes  a  portion  of  the  realty  Revised,  and 
is  not  to  receive  his  money  out  of  rents  paid  lo  any  other 
person. 

(•)  IS  o.s.  c.sa.tf.js. 


1831. 

Attorney 
Ombaal 

«• 
Ijkoatoff. 


62 


1831. 


Attornby 
Okiirral 

V. 
JAOKfON. 


CASES  IN  MICHAELMAS  TERM, 

.  Lastly,  if  this  tenant  for  life  is  liable  to  legacy  daty, 
then  if  he  has  not  the  annuity  in  hand  to  retain  from, 
as  in  the  case  of  the  whole  being  levied  by  distress,  and 
avowed  fw  by  the  grantee,  he  may  undergo  hardship  in 
being  compelled  to  pay  the  crown.  Nor  could  he  be 
relieved  in  equity,  for  a  sale  of  the  real  estate  cannot 
here  be  compelled,  as  might  have  been  done  in  Hales  v. 
Frteman. 


Amos  in  reply. — ^The  hardship  would  be  greater  if 
the  annuitant  was  not  ultimately  obliged  to  pay  the  duty. 
According  to  the  act,  the  crown,  for  the  convenience  of 
letying  the  revenue,  is  entitled  to  look,  in  the  first  in- 
stance, to  the  person  who  in  the  ordinary  course,  viz.  in 
the  absence  of  default,  would  take  the  profits,  and  might 
sue  the  annuitant  for  money  paid  to  his  use.  His  being 
driven  so  to  sue  can  only  happen  on  default  of  payment, 
which  is  not  the  ordinary  course.  Besides  the  tenant 
for  life  takes  nothing  except  minus  the  600/.  per  annum. 
Even  if  the  grantee  can  have  a  legal  estate  in  the  rent- 
charge,  the  act  applies,  as  he  is  not  to  distrain  till  de- 
fault of  payment.  The  stamp  act  afiects  equitable  as 
well  as  legal  estates. 

Cur,  adv.  vuU. 


On  the  next  day  the  judgment  of  the  Court  was  de- 
livered by 

Lord  Lynohurst  C.  B.  —  The  testator,  Samuel 
Jackson,  gave  a  life  estate  to  Charlotte  Troughtan,  with 
certain  other  property  of  which  he  was  possessed  at  the 
time  of  his  death,  and  after  her  death,  and  in  the  event 
of  her  husband,  Joseph  Troughion,  sui*viving  her,  he 
gave  him  an  annuity  of  6002.  a  year,  payable  quarterly, 
subject  to  which  annuity  he  gave  his  real  estate  in 
moieties  to  Randk  Jachon  and  WUtiam  Jackson,  Randk 
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Jackson  having  an  estate  in  fee,  William  Jackson  an  es- 
tate For  life. 

The  question  is^  whether  the  annuity  of  600/.  a  year 
thus  given  to  Joseph  Troughton  is  to  be  considered  as  a 
legacy  within  the  meaning  of  the  acts  of  parliament  im« 
posing  duties  on  legacies  ? 

It  was  contended  for  the  defendants,  that  this  an- 
nuity is  in  fact  real  property,  being  a  rentcharge, 
and  a  freehold  interest  in  the  party  in  whose  favour  it 
is  granted ;  that  it  was  as  much  real  property,  as  far  as 
relates  to  the  600/.  a  year,  as  the  estate  out  of  which 
it  issues ;  or  as  the  estate  taken  by  Randlc  Jaekson 
and  WilHam  Jackson ;  and  that  it  was  not  the  intention 
of  the  legislature,  in  imposing  this  legacy  duty,  to  im- 
pose any  duty  whatever  upon  real  property.  It  is  ne- 
cessary, however,  to  consider  the  language  of  the  act. 
The  last  act,  which  imposes  a  duty  on  legacies,  66  G.  3. 
C.184.  has  these  words  in  describing  what  a  legacy  is. 
'*  A  gift,  by  way  of  annuity,  out  of  or  charged  upon  his 
or  her  real  estate.^'  In  making  use  of  those  terms,  the 
legislature  copied  the  previous  words  made  use  of  in  48 
G.  3.  c.  149.  and,  also,  witha  slight  variation  of  the  terms, 
used  in  45  6.  3.  c.  28.  in  which  act  the  word  ''payable*' 
had  been  inserted  before ''  out  of." 

Now  by  the  terms  of  this  will,  after. giving  the .  real 
estate  to  RanUe  Jackson  and  William  Jackson,  as  trus- 
tees, to  the  use  of  them,  their  heirs  and  assigns,  during 
the  lifetime  of  Charlotte  Troughton,  the  wife  of  Joseph 
Troughton,  upon  trust,  to  preserve  the  contingent  re- 
mainders, it  proceeds  thus :  ''  And  from  and  after  the 
decease  of  the  said  Charlotte  Troughton,  the  said  testator 
declared,  that  the  said  defendants  and  their  heirs  should 
stand  seised  of  the  said  hereditaments  to  the  use  and 
intent,  that  the  said  Joseph  Troughton  should  during 
his  life  receive  by  and  out  of  the  said  hereditaments  and 
the  rents  thereof,  one  annuity  or  clear  yearly  rentcharge 


1831. 

Attornst 

GCNEVAL 

Jacksoh. 


64 


CASES  IK  MICHAELMAS  TERM, 


1831. 

ArroEttsy 

GSMSRAL 


of  600/.  dear  of  taxes  and  without  any  deduction  or 
abatement  whatsoever,  to  be  payable  quarterly  on  the 
usual  feast  days  for  payment  of  rent,  the  first  quarterly 
payment  to  be  made  on  such  of  the  same  feast  days  as 
shoiikl  next  happen  siler  the  decease  of  the  said  CiarlatU 
Troughton,  with  such  power  and  remedies  of  distress  and 
entry  and  perception  of  rents,  in  case  the  said  annuity  of 
600/.  ahooki  be  in  arreari  as  are  reserved  to  lessors  for 
the  recovery  of  rents  on  leases  for  years.''  Now  in 
reading  this  clause  it  appears  to  us,  that  it  comes  pre- 
cisely within  the  terms  made  use  of  by  the  legislature, 
''  a  gift  by  way  of  annuity  out  of  or  charged  upon  his  or 
hidt  real  estate."  We  cannot,  therefore,  take  upon  our- 
selres  to  say,  as  this  clause  comes  precisely  within  the 
terms  made  use  of  by  the  legidature,  that  the  legislature 
did  not  intend  that  it  should  apply  to  a  case  of  this 
description. 

The  next  question  which  was  raised  was,  as  to  the 
parties  by  whom  this  legacy  duty  was  payable.  By  the 
ittgulatioiis  with  respect  to  the  payment  of  the  legacy 
duty  on  annuities,  the  value  of  the  annuity  is,  in  the  first 
instance,  estimaAed  according  to  the  tables  contained  in 
36  GL  3.  c.  52.  That  amount  is  to  be  paid  by  four  quar- 
terly payments,  the  highest  charge  of  duty  being  ten  per 
erat.  It  is  obvious,  therefore,  upon  making  a  calcula- 
tion, that  the  money  to  be  paid  in  inspect  of  the  first  iu* 
stelmeot  most  fail  greatly  short  of  the  sum  which  the 
aumutant  would  be  entitled  to  receive  in  that  year.  The 
person,  therefore,  paying  the  annuity  is  never  required 
to  be  in  advanee,  and  is  allowed  to  retain  the  pay' 
flsent  on  aooovat  of  duty  out  of  the  payment  made  to  the 


In  this  case,  so  far  as  relates  to  the  persons  who  are 
interested  in  the  land»  their  interest  is  in  moieties.  One 
Ins  a  light  to  the  estate  Eat  Efie,  and  the  other  to  the  es- 
tate in  fse,  but  eadi  moiety  is  Uaible  to  the  payment  of 
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the  annuity.  Under  such  circumstances,  we  conceive 
that  both  parties,  the  life-tenant  in  respect  of  one  moiety, 
and  the  party  entitled  in  fee  as  to  the  other  raoietyv«re 
jointly  bound  to  pay  this  annuity.  Hiere  is  no  hardship 
in  this  case  on  the  tenant  for  life,  for  as  I  bare  before 
stated,  indiveotifig  our  attention  to  the  amount  that  is  to 
be  paid,  it  appears,  that  the  party  making  the  payment 
is  never  required  to  be  in  advance,  but  the  annuity  is 
paid  after  retaining  the  payment  that  is  due  to  the 
crown.  It  appears  to  us,  therefore,  that  no  hardship  can 
be  complained  of  by  the  tenant  for  life,  in  being  made 
jointly  answerable  with  the  tenant  in  fee,  to  the  pay- 
ment of  this  annuity.  Taking  the  extreme  case  to  be 
eighteen  years'  purchase,  the  highest  sum  payable  is  ten 
percent,  and  therefore  a  fortieth  part  only ;  the  highest 
sum  chargeable  must  therefore  be  less  than  the  sum 
which  is  to  be  paid  to  the  annuitant.  We  think,  there- 
fore, that  the  judgment  ought  to  be  for  the  Crown. 

Judgment  for  the  Crown  for  97/.  13f. 
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The  Attorney  General  v.  Key  and  Others. 
(In  Error  from  the  Exchequer.) 

Before  Lord  Tenterden  C  J. — Littleoale,  J, 
Parke,  and  Taunton,  Justices  of  K.  B.;  A.  Park^ 
Bosan4}uet,  and  Alderson,  Justices  of  C.  P. 

INFORMATION  for  penalties  under  sect  45.  of  6  G.  4.  5SleT6^G?4. 
c.  108,  against  smuggling.    The  question  arose  on  c.  108.  §.46. 

for  harbouring  foreign  spirits  and  tobacco,  liable  to  payment  of  duUy  on  tm*> 
portaticn,  and  wbicb  had  been  imported,  the  dtutiee  not  having  been  first  paid 
or  ieeured.  The  jury  found  that  the  goods  were  imported  in  smaller  pack- 
ices  and  casks  than  allowed  by  law,  and  not  in  order  to  be  warehoused ;  and 
uso,  that  the  defendants  harboured  them,  knowing  the  duties  thereon  not  to  hare 
been  paid. 

Held  upon  the  constmction  of  6  6. 4.  c.  107. 8.  QSt,  and  s.  138.  that  the^  were 
goods  prohibited  to  be  imported ;  and  were  therefore  improperly  described  in 
the  information. 

VOL.  11,  F 
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the  first  count,  which  alleged,  that  the  defendants  **  did 
knowingly  harbour,  keep,  and  conceal  certain  goods 
Uabk  to  the  payment  ofduiyon  the  importation  thereof ^ 
which  had  then  and  there  been  imported  and  illegally 
unshipped,  the  duties  thereon  not  having  been  Jirtt  paid  w 
eecuredf  that  is  to  say^  6001bs«  weight  of  tobacco,  &c; 
and  400  gallons  of  foreign  Greneva  and  brandy,  wheie- 
by/'  &c. 

At  the  trial,  before  Akxander  L.  C.  B.  a:t  the  Sittings 
after  JVinity  term  1829,  a  special  verdict  was  found  on 
the  first  county  viz.  That  defendants  imported*  into  the 
United  Kingdom  the  tobacco  mentioned  in  the  first 
count,  in  packages  containing  281bs.  weight  each,  and 
no  more,  which  packages  w^re  not  at  the  time  thesame 
were  so  imported  aforesaid^  packed  in  any  outward 
package,  containing  4501bs.  weight  net  at  least;  and 
that  the  defendants  imported  into  the  United  Kingdom 
also  the  foreign  Greneva  and  brandy  in  that  count  men- 
tioned, in  casks  containing  four  gallons  each,  and  no 
more  (a),  and  that  the  same  goods  were  not  imported 
into  the  United  Kingdom  to  be  legally  deposited  or 
warehoused  for  exportation  (6),  and  that  the  defendants 
did  knowingly  harbour,  keep,  and  conceal  the  said 
goods  so  imported,  8cc.  well  knowing  that  they  had  been 
imported  and  unshipped  in  manner  and  form  aforesaid, 
without  any  duties  thereon  having  been  first  paid  or  8e> 
cured,  8cc.     Verdict  for  defendants  on  the  other  counts. 

The  question  was.  Whether  the  tobacco  and  spirits 
were  not  goods  absolutely  prohibited  to  be  imported,  in 
consequence  of  having  been  imported  in  packages  of  leas 
than  the  legal  size,  and  if  they  were,  whether  the  finding 
supported  the  information,  which  was  founded  on  6G.4. 
c.  108.  S.46.,  that  section  applying  to  the  harbouring, 

(a)  6  G.4.  C.107.  ».52. 

(6)  If  to  pftcked  tb«y  ooald  not  be  wwrefaoased.    Seo  0  6.4.  c.107. 
i:.  (iS.  ud  B.  1S6. 
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&a  of  goods  prohibited  to  be  imported,  or  of  goods 
illegally  unshipped  without  duties  paid 

Judgment  having  been  given  for  the  defendants  afler 
argument  in  the  Exchequer  {a),  a  writ  of  error  was 
bronghtby  the  Attorney  General,  assigning  for  errors,  that 
the  goods  mentioned  in  the  first  count  were  liable  on  im- 
portation to  payment  of  duties,  notwithstanding  the  im- 
portati<Mi  was  prohibited  in  respect  of  the  packages  in 
which  they  were  alleged  to  have  been  imported,  and  that 
the  defendants  ought  not  to  set  up  or  avail  themselves 
of  a  defence  arising  out  of  their  own  breach  of  the  law. 

This  writ  of  error  was  argued  on  1st  November  183^1, 
by 


1831. 

Anoftifiv 

Qbsbsal 

«. 

Kby 

MiOthen. 


Sir  George  Grey  for  the  Crown.  —  By  6  G.  4.  c.  108. 
8. 45.  (6)  the  penalties  sought  to  be  recovered  are  for 
harboaring,8u).  goods  liable  to  duty  on  importation,  but 
imported  without  having  paid  or  secured  the  duty  (6). 
Now  the  importation  of  foreign  spirits  and  tobacco  in 
packages  smaller  than  the  legal  size,  is  a  breach  of  the 
reUrieiionM  imposed  on  the  import  of  those  articles  by 


(«)  8My^.i.p.ss. 

{h)  6  6. 4.  0. 108.  s,  45.  Boaeto  tli«t  evcrj  penon  pot  arretted  and  de- 

taiaed  as  hereioafter  mentioaed,  who  shall,  either  in  the  United  Kiagdom 

or  the  fife  of  Mam,  assist  or  be  otherwise  concerned  in  the  unshipping  of 

asj  goods  which  are  prohibited » or  the  dnties  for  which  have  act  been  paid 

or  sccorad,  (or  who  shall  kaowioglj  harbour,  keep  or  ooaoeal,  or  shall 

kaowiagi J  peraiit  or  saffer  to  be  harbovrod«  kept  or  eoooealed,  any  goodi 

wbiob  have  been  illegallj  anshippcd  without  pajment  of  duties,  or  which 

h«Te  been  illegallj  removed  without  pajment  of  the  same,  from  anj  ware- 

hoQM  or  place  of  secorit/  in  which  thej  msj  have  been  originalljr  deposited, 

sr  riiall  kaowiBgl J  harbour,  keep  or  conceal,  or  permit  or  svffer  to  bo  bar- 

^aaied,  kept  or  oonoaaled,  any  goods  prokiHttd  to  bo  imported  or  to  bo 

ved  or  aoosomod  ia  the  Uaited  Kingdom  or  in  the  ItU  of  Man;  and  everjr 

perieo,  either  in  the  United  Kingdom  or  the  IsU  of  Man,  to  whose  hands 

•ad  poMCMioa  anj  soch  oacnstomed  or  prohibited  goods  shall  knowingly 

Mnw,thall  forfeit  either  the  treble  Taloe  thereof  or  Ihe.peaalty  of  100/.  at 

Ihe  dedioo  of  the  commissSoaers  of  His  Mi^^sty's  eastoms. 

F  2 
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6  O.4.  c.  107.  S.52. ;  but  by  such  illegal  packing  they  do 
not  become  goods  absolutely  prohibited  to  be  imported. 
The  different  enactments  in  force  on  the  subject  shew 
that  prohibition  is  opposed  to,  and  distinguished  from, 
restriction,  which  is  only  for  protecting  the  duties,  and 
though  consolidated  in  the  acts  of  6  0. 4.  and  subsequent 
years,  they  are  not  new  in  substance,  and  are  therefore  to 
be  construed  with  reference  to  decisions  on  former  acts  of 
a  similar  nature  now  repealed.  The  preamble  to  6  G.4. 
c.  107.  shews  no  intention  of  the  legislature  to  make  new 
laws  of  customs,  but  to  secure  the  purposes  for  which 
the  old  laws  were  from  time  to  time  made  by  new  enact- 
ments in  more  perspicuous  and  compendious  terms. 
Only  two  classes  of  goods  are  recognised  as  the  subject- 
matter  of  the  customs  acts,  viz.  Goods  prohibited 
to  be  imported,  and  Goods  permitted  to  be  imported 
on  paying  certain  duties,  and  these  goods  are  io 
the  second  class.  Then,  are  they  goods  prohibited 
by  6  G.  4.  c.  108.  s.  62.  and  s.  128.  to  be  imported  ? 
or,  are  they  goods  **  which  shall  be  imported  only  under 
the  restrictions  mentioned  in  the  table  in  6  G.  4.  c.  108. 
s.  52.  ?*'  That  section  contains  ''  ATableof  Prohibitions, 
and  Restrictions  Inwards,"  composed  of  two  lists,  one  of 
**  goods  absolutely  prohibited  to  be  imported,"  the  other, 
''  a  list  of  goods  subject  to  certain  restrictions  on  im- 
portation." Foreign  spirits  only  occur  in  the  latter  list 
thus,  ''all  other  spirits  —  unless  in  casks  containing 
not  less  than  forty  gallons."  Tobacco  and  snuff,  unless 
packed  in  packages  of  lOOIbs.  weight  if  from  the  East 
Indies,  or  4501bs.  weight,  if  from  any  other  place.  The 
distinct  objects  of  these  tables,  viz.  to  prohibit  import  of 
some  articles,  and  to  restrict  the  mode  in  which  the  im- 
port of  others  may  be  made,  are  illustrated  by  6  G.  4. 
c.  111.  imposing  duties  on  imports,  in  which  not  one 
article,  wholly  prohibited  to  be  imported  by  the  first  list 
annexed  to  6G.4.  c.  107.  8.62.,  can  be  found,  except 
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gnnpowderi  to  which  a  duly  is  attached,  as  it  may  be  1831. 
imported  by  license  from  his  majesty,  but  every  article 
in  the  second  list  merely  restricted  in  its  mode  of  im- 
port, is  made  liable  to  duty  in  common  with  other  arti- 
cles, without  attending  to  the  quantity  imported.  Again, 
by  6  G.  4.  c.  107.  s.  62.  list  2,  the  import  of  hides,  &c. 
may  be  prohibited  by  order  in  council ;  but  would  that 
order  be  a  defence  to  a  claim  for  duties  if  they  were 
actually  imported  ?  The  goods  in  question  are  forfeited, 
not  as  goods  prohibited  to  be  imported,  but  as  imported 
contrary  to  the  restrictions.  The  arUcle  is  in  its  nature 
the  same,  whether  the  condition  of  importing  it  in  the 
restricted  mode  is  obserred  or  not,  and  qnocwique  vi&, 
may,  when  imported,  be  described  as  liable  to  duty. 
Though  6  O.  4.  c.  107.  s.  128.  declares  goods,  the  im- 
port of  which  is  restricted  on  account  of  the  packages, 
to  be  prohibited  goods,  that  enactment  is  only  for  the 
purposes  of  seisure,  as  to  which  their  not  being  legally 
packed  is  to  demonstrate  to  the  officers  that  they  have 
not  paid  the  duties,  and  are  therefore  forfeited  and  seiz- 
able.  Sect.  62. too,  had  declared  goods  imported,  contrary 
to  the  restrictions  in  the  table  annexed,  to  be  forfeited. 
Further,  by  7&  8G.4.  c.  73.  s.  6.  tobacco  and  spirits 
removed  withoutapermit  shall  be  deemed  to  be  unshipped 
without  payment  of  duty,  unless  the  party  possessing 
them  shall  prove  the  contrary.  The  provision  is  general, 
applying  to  all  quantities,  and  if  these  goods  were  seized 
in  these  illegal  packages,  (and  it  is  only  in  small  quan- 
tites  that  smuggled  goods  are  conveyed,)  it  could  not  be 
shewn,  in  pursuance  of  that  section,  that  the  duty  had 
been  paid.  The  crown  may  elect  to  take  treble  value  of 
these  goods  by  way  of  penalty,  but  that  value  can  only 
be  ascertained  under  7  8c  8  G.  4.  c.  66.  s.  6.  according 
to  the  rate  which  goods  of  the  like  sort  bear  in  London, 
and  on  which  the  import  duties  have  been  paid,  but  that 
section  cannot  apply  if  they  are  totally  prohibited,  for 
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1831.       such  would  not  be  saleable  in  London;  t.g.  spirits  above 

v««v-ii»/      proof,  or  from  the  Mt  ^  Mwn^  or  any  other  article  in 

osNnAL     the  first  list  annexed  to  6  0. 4.  c.  107.  s.  62.    If  these 

Kby         goods  when  smuggled  in  small  quantities  are  prohibited 

aod  othen.    goods  nnder  s.  128.  they  could  not  be  sold  at  the  Custom- 

honse,  as  is  the  practice  in  order  to  obtain  the  dutiesi 

and  80  take  them  legally  into  home  consumption. 

Doe  q.  t,  V.  Cooper  {a)y  was  an  information  for  treble 
yalue  in  the  nature  of  a  penalty,  on  8  A.  c  7.  s.  17.  for 
importing  m  qu&dam  nave  sive  vase  vel  in  quibusdam  navi- 
bus  sive  vasibus,  sixty  gallons  of  brandy,  then  and  there 
being  liable  to  the  payment  of  duty,  and  for  having  same 
in  possession,  welUknowing  that  the  same  had  been  im- 
ported without  having  paid  the  duty,  and  it  was  held 
by  three  Barons  against  Montagu  B.  that  it  should  pay 
duty,  though  stat.  4&6  W.  &  M.  c.5.  s.8.  (then  in 
force)  was  express,  that  no  brandy  should  be  imported 
from  parts  beyond  the  seas  in  any  vessel  or  cask  which 
should  not  contain  sixty  gallons  at  least,  on  pain  of  for- 
feiting the  same,  or  the  value  thereof.  As  nothing  on 
that  record  shews  the  casks  to  be  unsizeable,  the  present 
question  must  have  arisen  on  the  evidence  at  the  trial 
as  it  did  here,  viz.  Whether  tl^^e  importation  in  unsize- 
able casks  bore  out  the  allegation,  that  the  goods  were 
liaUe  to  the  payment  of  duty,  and  whether  importation 
in  that  mode  protected  the  party  from  such  payment? 
and  that  case  was  recognized  in  Ati,  Gen.  v.  Jewers  and 
Baity  (6),  which  was  an  infonhation  of  debt  for  duties 
on  wine.  It  was  objected  that  part  being  French  and 
coming  from  Holland  were  prohibited  and  forfeited  by 
13&  14  C.  2.  c.  11.  S.23.  and  so  that  no  duties  were 
payable.    But,  per  Lord  Chief  Baron,  '^  this  is  not  an 

(a)  Banb.  44.  Miob.  2  6.  9.  The  reoorda  of  tbis  Md  Uie  next  eiM 
wera  prodaoed  at  the  argameat.  Tba  dates  of  the  tormi  and  jean  Taricd 
from  those  stated  io  Bmnbury, 

(h)  Boob.  199. 
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abfiolote  prohihitiony  b«t  a  prohibition  sub  tnodo  {a\  as 
in  case  of  brandies,  has  been  resolved  since  Doe  q,  t.  ▼. 
Cooper.^'  The  fact,  that  the  wine  so  imported  from  Holland, 
cmitraiy  to  13  &  14  C.  2.  c.  11.  s.  23.  was  French,  tnust 
have  appeared  at  the  trial  as  part  of  defendant's  case ; 
bat  as  12  C.  2.  c.  4.  s.  I .  imposed  a  duty  on  French  wine, 
it  was  held,  that  the  wine,  though  seizable  for  being  im- 
ported from  an  improper  place,  became,  when  once  im- 
ported, liable  to  duty  as  ^*  Rtnch  wine." 

Thatcase  shews,  that  **  prohibited/'  in  this  case,  means 
no  more  than  restricted,  the  goods  being  forfeited  on 
breach  of  the  restriction  or  condition.  As  the  crown 
caoDOt  sue  for  a  penalty  after  three  years,  then  if  this 
information  cannot  be  sustained,  in  many  instances  it 
will  be  without  remedy.  The  smuggled  articles  cannot, 
after  that  period,  be  identified  so  as  to  support  an  infor- 
mation ad  rem,  and  the  importation  in  illegal  packages 
may  be  set  up  as  a  defence  to  a  proceeding  for  the  duties. 
The  defendants'  act,  in  importing  the  goods  in  illegal 
paduiges,  has  prevented  the  crown  from  receiving  the 
duties  on  entry  of  the  goods  in  the  regular  way.  But 
the  breach  of  the  condition,  as'^to  packages,  does  not  ex* 
onerate  the  defendants  from  liability  to  duty,  for  it 
thews  that  it  could  not  possibly  have  been  paid  ;  that 
inability  arising  from  their  own  illegal  breach  of  the  law 
by  importing  in  illegal  packages. 


1831. 

Attorney 
Gbnrral 

Vt 

Key 
nA  Otheri. 


John  Jtrvk  for  the  defendants. — ^This  information  is 
for  harbouring  and  concealing  tobacco  and  spirits  liable 
to  payment  of  duly,  the  duties  on  which  had  not  been 
paid;  sothat  7  &8  O.  4.  c.  66.  s.  6.  does  not  affect  the 
question,  for  it  only  applies  to  goods  which  must  be 
protected  by  a  permit,  mz,  goods  liable  to  payment  of 


(a)  At  Uiis  lime  a  dutjr  wu  pajable  on  Frenoh  wine  imported  bj  Britiah 
lobjecU.    See  12  C.2.  c.  4.  s.  1 . 
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>831.  duty,  and  goods  tn  trarmtu.  Then  is  the  allegation  of 
liability  to  payment  of  duty  supported  by  proof  that  the 
defendants  imported  in  illegal  packages  and  casks? 
Stat.  6  0. 4.  c.  108.  s.  46»  makes  it  an  offence  to  har- 
bour foar  distinct  classes  of  goods :  Ist.  goods  illegaUy 
unshipped  Without  payment  of  duty ;  2d.  goods  legally 
unshipped^  but  illegally  remoyed  from  the  place  of  de- 
posit without  paying  duty  y  3dr  goods  prohibited  to  be 
imported ;  and  4th,  goods  prohibited  to  be  used  or  con- 
sumed in  the  United  Kingdom ;  all  which  come  under 
two  general  heads,  customable  and  prohibited  goods^ 
Section  32  of  6  6.4.  c.  108.  says  nothing  of  a  restricp 
tion  of  import,  but  speaks  of  forfeited  goods,  which 
must  be  either  customable  or  prohibited.  But  the  de- 
fendants could  not  have  insisted  on  paying  the  duty  on 
these  goods.  The  prohibition  in  6  G.  4.  c.  107.  s.  62.  is 
not  absolute,  but  conditional ;  it  becomes  absolute  on  the 
condition  not  being  performed,  and  the  goods  are  thereby 
forfeited.  This  view  of  the  case  is  confirmed  by  s.  128. 
which,  though  said  to  apply  only  to  seizures,  is  abun- 
dantly general  in  terms,  and  supported  by  other  provi- 
sions in  the  several  acts  relating  to  customs,  which  are 
always  construed  as  one  code  of  laws.  By  s.  62.  the 
goods  are  forfeited,  but  its  terms  are  not  restrained  to 
any  particular  goods.  The  count  lays  the  goods  to  be 
liable  to  duty  on  their  importation,  but  could  the  duties 
be  paid  had  these  goods  arrived  at  the  custom-house? 
The  impost  of  duty  on  restricted  articles  by  the  sche- 
dule of  6  0. 4.  c.  1 1 1.  only  applies  to  goods  which  may 
be  imported.  If  goods  restricted  ^tioer^.the  mode  of 
their  import  are  not  prohibited  goods  when  that  mode  of 
import  is  not  observed,  there  will  be  no  enactment  to 
meet  the  case  of  restricted  goods.  The  judgment  is 
the  Attorney  General  v.  Jewers  was  merely  for  duties. 
As  to  Doe  q.  t.  v.  Cooper,  the  stat.  W.  &  M.  contained 
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no  clause  like  6  O.  4.  c.  107.  s.  128.  dtelaring  that  re- 
stricted goods  should  be  deemed  prohibited. 

Lord  Tentebden  C.  J. — We  are  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 
Thia  is  an  information  for  penalties,  not  for  duties,  nor 
for   condemnation  of  the  goods;  and  the  question  is. 
Whether  the  goods  are  properly  described  in  the  first 
count  ?   We  think  they  are  not.    No  person  can  read  it 
without  conceiving  the  defendant  to  be  charged  with 
harbouring  and  concealing  goods  imported  under  cir- 
camstances    upon    which   a  duty   might    hare    been 
paid,  and  not  with  harbouring  goods  imposed  in  a 
manner   and  under  circumstances  in  which  the  duty 
could  not  have  been  properly  paid.    It  is  not  con- 
tended  that  any  instance  can  be   found,    in  which 
spirits  imported  in  casks  of  this  small  size  have  been 
taken  to  the  custom-house  by  the  importer,  for  the  pur- 
pose of  paying  the  duty^  or  that  the  duty  has  been  paid 
on  them ;  and  the  same  may  be  said  of  tobacco  imported 
in  such  small  quantities  as  in  this  case.    It  has  been, 
however,  argued,  that  the  count  is  supported  by  the 
finding,  because  the   articles  harboured  are  liable  to 
payment  of  duty.    Undoubtedly,  brandy  and  tobacco, 
speaking  of  them  generally,  are  articles  so  liable,  and 
may  be  lawfully  imported  on  payment  of  duty,  under 
certain  restrictions ;  but  we  think  that,  on  the  true  con- 
struction  of  the  act  on  which  this  question  arises,  these 
particular  articles  are  prohibited  to  be  imported  in  the 
quantities  in  which   they  were  imported,  and  accord- 
ingly, that  the  defendants  ought  to  have  been  charged 
with  harbouring  goods  of  which  the  importation  was 
prohibited,  and  not  with  harbouring  goods  on  which 
duty  had  not  been  paid.    It  has  been  argued  for  the 
crown,  that  the  table  annexed  to  stat  60.  4.  c.  107. 
s.  52.  and  entitled  '^  a  table  of  prohibitions  and  restric- 
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tions  inwank/'   contains  two  descriptionB  of  goods; 
those  in  the  first  list,  which  are  absolately  prohibited, 
and  those  in  the  second,  the  importation  of  which  is 
subject  to  certain  conditions  or  restrictions.    The  goods 
in  qaestion  fall  under  the  latter  description,  and  the  ar- 
gument for  the  crown  founded  on  this  distinction,  might 
have  been  sustained,  had  there  been  nothing  more  in  the 
act ;  but  the  128th  section,  after  providing  for  seizure  of 
forfeited  goods,  ships,  vessels,  and  boats,  as  well  as  the 
packages  in  which  forfeited  goods  are  contained,  Enacts 
**  that  all  goodsy  the  importation  of  which  is  restricted, 
either  on  account  of  the  packages  or  the  place  from 
whence  the  same  shall  be  brought,  or  otherwise,  shall 
be  deemed  and  taken  to  be  prohibited  goods ;  and  that 
if  any  such  goods  shall  be  imported  into  the  united 
kingdom,  other  than  to  be  legally  deposited  or  ware- 
housed for  exportation,  the  same  shall  be  forfeited." 
Now  this  is  an  express  enactment  that  goods,  the  im- 
port of  which  is  restricted  on  account  of  the  packages, 
and  which  are  imported  in  packages  contrary  to  that 
restriction,  shall  be  deemed  and  taken  to  be  prohibited 
goods.     But  it  has  been  argued  that  the  word  ''  prohi- 
bited'' in  this  section,  only  applies  to  the  power  of 
seizure  given  to  the  officers  of  customs.     But  without 
any  reason  to  confine  the  word  to  this  narrow  construc- 
tion, we  ought  to  read  it  in  its  general  and  enlarged 
sense,  and  to  say  that  goods  imported  in  these  small 
quantities  are  goods  prohibited  to  be  imported,  and  are 
not  so  laid  in  this  count  as  we  think  they  ought  to  have 
been.    The  cases  cited  do  not  appear  to  us  to  decide 
this  question.     In  Doe  q.  i.  v.  Cooper,  which  turned  on 
Stat.  4  8&6  W.  &  M.  c.  5.  the  8th  section  of  that  sta- 
tute contained  no  actual  words  declaring  that  brandy, 
in  less  than  sixty-gallon  casks,  should  be  prohibited  to 
be  imported,  as  is  now  done  in  6Q.  4.  c.  107.  s.  128., 
but  merely  enacted  that  brandy  should  not  be  imported 
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in  casks  of  leu  than  sixty  gallons.    The  words  of  6  0. 4.        1831. 
c.  107.  s.  128.  have  since  gone  a  step  further. 

As  to  the  other  case  of  the  Attorney  General  ▼.  Jewers, 
we  are  by  no  means  prepared  to  say  that  the  crown  may 
not  waive  the  penalties,  and  sue  for  the  duties  in  a  case 
of  this  kind ;  and  our  judgment  on  this  record  will 
form  no  ground  for  any  position  that  the  crown  may  not 
sue  for  the  duties.  This,  however,  is  an  information, 
not  for  duties,  but  for  penalties ;  and  if  the  crown  elects 
to  sue  for  the  latter,  the  information  should  charge  the 
fact  according  to  the  truth,  and  not  in  an  obscure  or 
ambiguous  manner,  calculated  to  mislead  the  defend- 
auts.  For  these  reasons,  we  are  of  opinion  that  the 
goods  are  not  properly  described,  and  that  the  judgment 
of  the  Exchequer  must  therefore  be  affirmed. 

Judgment  affirmed. 

The  Clerk  of  the  Errors  having  stated  that  costs  in  Taxing:  costs 
error  from  the  Court  of  Exchequer  had  been  in  practice  *"  ^'^'^ 
allowed  by  the  Lord  Chancellor,  before  he  ceased  to  be 
a  member  of  the  Court  of  Error,  (a)  and  requesting  to 
be  informed  of  the  course  to  be  now  pursued — 

Lord  Tbnterden  was  understood  to  say,  that  he 
thought  that  the  costs  in  error,  which  were  formerly  al- 
lowed by  the  Lord  Chancellor,  as  a  member  of  the  Court 
of  Error,  should  now  be  taxed  in  the  same  manner  as 
costs  in  error  taxed  upon  bills  of  exceptions. 

(€)  See  tl  E4.S.et.l.  €.12.    SI  EUx.  o.I.e.l.    16C.S.  e.S.  and 
SOC.S.0.4.    1W.4.O.70. 
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Ann  Poole  against  Poole  and  Othera. 

iSiefimtS^  gILL  for  dower.  Plea— ne  ungues  accouple  in  loyal 
riagewashad  matrimonie.    The  question  of  the  plaintiff's  right 

mioon  by  li-   ^  dower  turning  on  the  validity  of  her  marriage  to 

cenae,  and  Thonuis  Poole,  as  affected  by  3  G,  4.  c.  76.  s.  2*  appeared 
without  con-    ^Tj^if  1         ...  »^i 

sent  of  pa-       ^  Lord  Ljfndhurstf  when  sitting  in  equity,  to  be  of  such 

'^'b^b'tin^'  importance,  that  he  appointed  it  to  be  heard  before  the 
till  Jtfiuf         full  Court 

owner  of  the  Accordingly,  it  was  argued  there  by  Simpkimon  and 
house  where  Sldrrow  for  the  plaintiff,  and  by  Jervis  and  Lovai  for  the 
compelle?the  defendant ;  and  though  the  facts  were  stated  with  great 
husband  to  precision  by  Lord  Lyndhurst  in  the  judgment  which 
his  miscon-  was  afterwards  delivered,  still  as  some  arguments  were 
husband^*  advanced  on  sect.  6.  of  the  above  statute,  which  were 
never  lived      disposed  of  at  the  hearing,  and  did  not  form  a  necessary 

after  tokT  *  P***  °^  that  judgment,  a  brief  account  of  the  facts  and 
died  in  OetO'  arguments  is  subjoined. 

her  1817.  ®  •* 

Shortly  after 

they  sepa.  Thomas  Poole  and  Atm  Smith  were  manied  at  Chester 

rated,  he  on 

sereraloGca-    m  February  1816,  being  both  minors,  and  without  con- 

he  wS""^  sent  of  parents.   The  licence  was  obtained  on  affidavit 

never  live        of  Thomas  Poole  that  they  were  both  of  age,  and  falsely 

again,  giving  <3^ting  their  ages.     After  the  marriage  they  returned  to 

as  one  reason  Staffordshire,  to  the  neighbourhood  in  which  the  hus- 

that  she  was 

not  his  lawful  band's  property  lay,  and  cohabited  first  at  the  house  of 

wife.    Some 

evidence  was  given  that  after  the  separation  she  had  received  small  sums  which 
were  ultimately  allowed  out  of  the  rent  of  the  husband's  land,  but  whetlier  by 
his  direction  or  not  did  not  distinctly  appear.  Held  that  these  persons  did  not 
live  together  as  man  and  wife  till  the  man's  death,  so  as  to  make  the  marriage 
valid  within  the  retrospective  effect  of  3  6.  4.  c.  75.  s.  2. 

On  the  husband's  death  his  devisees  entered  on  his  land  and  continued  in  pos- 
session till  3  0. 4.  c.  76.  passed,  and  for  ^re  years  after,  without  claim  of  dowrr 
by  the  wife.  Semhle,  had  the  marriage  been  rendered  valid  by  s.  2.  their  pos- 
session would  have  been  protected  by  3  6. 4.  c.  76.  s.d. 
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Lewii,  where  Thomas  Poole  introduced  the  plaintiff  as 
his  wife,  and  afterwards  at  the  house  of  Robinson. 
While  at  the  latter  place,  on  the  night  of  the  6th  June 
1816,  Thomas  Pook  was  obliged  by  RMnson  to  quit 
the  house,  on  account  of  his  irregular  behaviour  there. 
He  went  away,  leaving  .the  plaintiff  there;  and  after 
living  at  two  or  three  public  houses  in  the  neighbour- 
hood till  October  1817,  died  in  that  month  at  his  uncle's 
house.  It  did  not  appear  that  he  ever  saw  the  plaintiff 
after  the  6th  June  1816,  but  it  was  proved  that  they  had 
quarrelled  on  that  night,  and  that  very  shortly  after  he 
repeatedly  declared  to  different  persons  that  he  would 
ne?er  live  with  her  again,  stating  particulars  of  her  mis- 
conduct, and  also  that  she  was  not  his  lawful  wife.  On 
the  26th  June  1816,  he  wrote  to  her,  that  if  she  troubled 
him,  he  would  advertise  her  not  to  be  his  lawful  wife, 
and  would  caution  all  persons  against  trusting  her. 
Some  weekly  relief  was  afforded  her  by  the  parish  offi- 
cers, who  were  repaid  by  one  Bristow.  This  man  made 
her  some  other  small  weekly  advances,  but  could  not 
remember  whether  he  did  so  at  the  instance  of  Thomas 
or  Jtunes  Poole.  These  sums  were  ultimately  allowed 
out  of  rent  due  from  Bristow's  mother  to  the  husband, 
Thomas  Poole.  He  died,  having  attained  his  majority, 
and  possessed  of  an  estate  in  fee  tail,  which  he  devised 
to  the  defendants,  his  heirs.  At  his  death  they  took 
possession.  After  some  years  spent  in  Demarara,  during 
which  time  she  occasionally  visited  England,  the  plain- 
tiff filed  her  bill  for  dower  in  1827.  The  suit  abated  by 
her  subsequent  marriage  with  Waison,  but  was  after- 
wards revived. 


Arguments  for  the  plaintiff'. — The  marriage  in  1816 
being  clearly  bad  under  26  O.  2.  c.  33.  s.  11.  the  plain- 
tiff affirms  that  it  was  made  valid  ab  initio  by  the  retro- 
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spective  operatioQ  of  the  2d  section  (a)  of  3  6. 4*  c.  75. 
which  passed  in  1822.  The  parties  lived  together  in 
contemplation  of  law  as  husband  and  wife,  till  the  death 
of  the  husband.  Their  qnasi  separation  arose  not  from 
any  doubts  entertained  by  either  of  the  validity  of  their 
marriage,  or  of  any  repudiation  by  them  of  the  imperfect 
marriage  contract,  but  fiom  the  act  of  a  third  person, 
occasioned  by  the  husband's  misconduct.  Then  there 
was  no  ammtu  separandi  when  the  separation  took  place 
defado,  and  after  that  event  the  husband  rests  his 
determination  not  to  live  with  her  on  her  misconduct, 
and  not  on  the  illegality  of  the  marriage  contract  In 
King  V.  Sansom,  the  separation  was  by  actual  ag^reement, 
with  consent  of  the  respective  parents ;  and  though  the 
wife  was  named  as  such  in  the  clause  respecting  her 
maintenance,  she  is  also  called  by  her  maiden  name, 
and  signed  as  spinster;  but  the  marriage  was  held  to  be 
made  valid  by  3  G.  4.  c.  75.  s.  2. —  IBayley  B.  In  that 
case  both  parties  werelivingatthe  time  of  passing  the  act] 
The  words  '^  continuing  to  live  together,"  must  in  the 
many  instances  of  naval  men,  &c.  be  satisfied  by  con- 
structive cohabitation,  nor  on  general  principle  will  the 
law  recognize  separation,  except  by  sentence  of  a  com- 
petent Court 

The  marriage  if  thus  rendered  valid,  is  valid  ab  miiiOf 
and  the  common  law  right  to  dower  is  untouched,  though 
the  retrospective  woids  not  being  in  operation  till  1822, 
no  power  of  suit  existed  before  that  time. 

(a)  Thtt  teetioB  eucU,  that  in  all  eat  as  of  marriage  had  and  aolemnixed 
bj  lioMst  hHon  the  paaaing  of  thb  aot,  pSd  /«%  ISSS]  withMt  anj  aieh 
content  ai  is  reqaired  bj  so  maoh  [fix.  s.  11.]  of  the  said  slatnte  [26  6.9. 
o.  SS.]  as  is  hereinbefore  recited,  and  where  the  parties  shall  have  cootinoed 
to  lire  together  as  husband  and  wife  till  the  death  of  one  of  them,  or  till  the 
passing  of  this  act,  or  shall  oolj  hare  disoontinoed  their  co-habitation  for 
the  porpoee*  or  daring  the  pending  of  any  prooeedings  tooobing  the  f  alidity 
of  aoob  marriage,  ioeh  marriage,  if  not  otherwise  iotalid,  shall  be  deemed 
to  be  good  and  valid  to  all  intents  and  pnrposts  whatsoever. 
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Bat  18  the  right  to  dower  taken  away  by  3  6. 4»  c.  75. 
B.  6.  ?  (a)  Now  if  the  marriage  had  been  confessedly 
good»  the  defendants  would  have  had  an  equal  right  to 
enter  as  heirs»  and  would  be  bound  to  assign  dower ;  but 
theclaimtodower  had  no  effect  on  their  possession.  Then 
they  haYe  done  no  act  treating  the  marriage  as  invalid. 
S.  6«  is  that  where  there  are  adverse  rights,  possession 
being  ipso  facto  adverse*  shall  not  be  disturbed,  but  does 
not  apply  where  the  possession  is  not  adverse  to,  but 
consistent  with  the  claim. 

[Lord  lAfndhurst  C.  B.  That  is  one  case  provided  for 
by  the  act,  but  there  may  be  others.  We  must  conclude 
that  no  claim  to  dower  was  made  till  after  the  pass* 
ing  of  3  G.  4.  c.  76.  on  account  of  the  presumed  inva- 
lidity of  the  mairiage,  and  that  for  nearly  five  years  the 
defendants  held  the  land  unincumbered  with  any  ob* 
ligation  to  assign  dower,  the  plaintiff  having  no  claim 
whatever  before  the  act.  The  spirit  of  the  act  is  for 
preventing  disturbance  of  possessions  actually  enjoyed* 
Suppose  the  plaintiff  had  within  a  short  time  after  her 
husband's  death,  applied  to  the  heirs  to  assign  her 
dower,  and  that  they  had  then  refused  on  account  of  the 
illegality  of  the  marriage,  it  is  admitted  that  their  pos- 
session  would  have  been  protected  by  the  act]  The  right 
to  dower  would  there  be  contested.  There  can  be  no 
adverse  possession  against  dower,  nor  is  it  barred  by  the 
statute  of  limitations  (6).    Th*e  defendants  are  not  pur- 
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(«)  It  toaetf ,  that  if  at  aiij  time  before  it«  pataiDg,  anj  propartj,  real  or 
penonal,  haa  beca  in  aaj  nuuiBer  poMMsud  apon  tht  groood^  or  upon  the 
preteaoe,  or  ooder  ooloor  of  the  laTaliditjr  o(  anj  marriage,  by  reason  that 
it  was  bad  and  aolemnized  witboot  snob  cooKent  as  aforesaid,  tben,  altboogb 
DO  senteoee  or  jndgment  bas  beenpronoimeed  in  any  ooort  agmaat  tbo  vdiditj 
of  ssob  marriage,  fla  rigki  ami  tuferafl  io  auoh  property  abail  ia  io  meaner 
bo  afftcted  by  tbe  act,  hui  duM  reaimn  ami  h€  <fte  amaa  to  uU  peramu,  ami  io 
ail  uOtiUs  anipurposea  as  if  the  act  kai  mever  beem  wutie, 

(6)  See  Stat.  Merton,  20  H.3.  c.  1. 
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}831.       chasers  for  valuable  consideration,  nor  do  they  take 
'^"^'      under  an  heir,  but  under  the  will  of  the  husband.   They 
».  take  the  property  subject  to  dower,  and  could  only  have 

Md  OUmti.  taken  it  absolutely  had  the  marriage  been  avoided  by 
sentence. — IBayley  B.— If  at  the  death  of  the  husband 
an  estate  descended  to  them  free  from  dower,  were  they 
not  possessed  of  an  interest  protected  by  the  act  ?] — ^The 
act  put  the  widow  in  the  same  condition  at  the  death  of 
her  husband  as  if  it  had  then  passed. — [Lord  Lynd- 
hurst  C.  B.  If  the  intention  of  the  legislature  was,  that 
where  parties  lived  together  till  the  death  of  either,  or 
till  the  act  passed,  the  marriage  should  not  be  disturbed, 
it  did  not  mean  to  enter  into  the  propriety,  or  the  con- 
trary, of  the  circumstances  under  which  it  was  contract- 
ed. Here  if  either  point  is  against  the  plaintiff,  the  bill 
must  be  dismissed.] 

Arguments  for  defendanis.^This  marriage  being  void 
under  26  G.  2.  no  right  to  dower  could  arise  under  sec- 
tion 6  of  3  0. 4.  c.  76.  Supposing  that  section  had 
not  existed,  they  must  have  ''  continued  to  live  together 
till  the  death  of  one*'  in  order  to  satisfy  the  2d  section. 
Then  the  only  question  is,  whether  or  not  they  did  so 
live  together  ?  Had  this  separation  been  by  agreement, 
the  case  would  have  been  taken  out  of  the  statute  by 
the  acquiescence  in  the  marriage  at  that  time.  King  v. 
Sansom.  Now  though  an  officer  serving  abroad  may 
be  held  to  be  living  with  his  wife  here,  so  as  to  satisfy 
the  act,  yet  these  parties  not  only  lived  apart  for  the 
last  17  months  of  the  husband's  life,  but  the  husband 
declared  she  waa  not  his  wife,  and  that  he  would  not 
live  with  her.  The  plaintiff  was  to  establish  the  affirm- 
ation that  they  did  live  together ;  whereas  no  cohabi- 
tation unce  June  1816  has  been  shewn ;  on  the  con- 
trary the  evidence  is  that  they  mutually  disowned  each 
other.     In  King  v.  Sansom,  without  doubt  the  husband 
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and  wife  '^liFed  together*'  a9  such  within  this  act,  up 
to  the  moment  of  the  separation,  and  as  such  agreed  to 
Bepaiate  by  a  deed  acknowledging  the  woman  as  a  wife, 

m 

and  allowing  her  an  income  as  such.  That  deed  was 
ao  acquiescence  in  the  validity  of  the  marriage  as  exist- 
ing at  the  time  of  the  contract,  but  it  expressly  turns 
OQ  the  husband's  acknowledging  her  to  be  his  wife^ 
whereas  here  he  repudiates  and  deserts  her. 

Then  as  to  the  defendants  liability  to  assign  dower 
under  s.  6.,  was  it  necessary  for  them  to  state  that  they 
took  possession  of  the  whole  on  the  ground  of  the  ille- 
gality of  the  marriage  ?  That  they  were  in  possession 
of  the  whole,  must  be  intended  from  the  act  of  entry 
and  continuance  in  possession,  no  claim  being  ever  made 
by  the  wife,  who  acquiesced  in  the  possession  for  five 
years  after  the  act  passed,  no  bill  being  filed  till 
1827. 

Cur.  adv.  tw ft. 
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The  judgment  of  the  Court  was  afterwards  delivered 
by 

Lord  Lyndhubst  C.B. — ^This  is  a  case  arising  upon 
the  construction  of  the  statute  3  G.  4.  c.  76.  (a)  which  in 
its  recital  sets  forth  the  1 1  th  section  of  the  marriage  ^ 
act,  26  G.  2.  c.  33.  relating  to  the  marriage  of  minors 
without  consent  of  their  parents  and  guardians,  (6)  and 
proceeds  to  state  that  ''great  evils  and  injustice  had 
arisen"  from  the  provisions  to  which  I  have  referred.  (6) 
The  act  of  3  G.  4.  c.  75.  repeats  the  above  provi- 


(€)  t  6.  4.  e.  7S.  reeeived  iht  royal  useot  SSd  /ii^  ISM.  (Sm 
f)frmliiur»  ObiWTalioM  on  this  A«t.  pablithed  182S.) 

(i)  Bj  the  raoited  olaoM  of  S6  0. 3.  o.  St.  ftU  namagoi  bj  iicMMt  tftor 
tftlh  Ifordk  17(4,  had  withoot  eonttnt  of  parasti  or  goardians  wtrt  nadt 
ihtolatol  J  Bon  and  void. 

VOL.  II.  O 
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sions,  and  substitutes  new  regulations  with  respect  to 
marriages  thereafter  to  be  solemnized  ;  (a)  but  in  sec- 
tion 2.  refers  also  to  marriages  solemnized  btfore  its  pass- 
ing, and  enacts  that  in  all  cases  of  marriage  had  and 
solemnized  by  licence  before  the  passing  of  that  act, 
without  the  consent  required  by  26  G.  2.  c.  33.  s.  11. 
therein  before  recited,  and  where  the  paities  shall  have 
continued  to  live  together  as  husband  and  wife  till  the 
death  of  one  of  them,  or  till  the  passing  of  the  act,  such 
marriage  if  not  otherwise  invalid;  shall  be  deemed  to  be 
good  akid  valid  to  all  intents  and  purposes  whatsoever.  The 
question,  therefore,  in  this  case  is.  Whether  within  the 
meaning  of  this  act  Thomas  Poole  and  Ann  Pook  did 
continne  to  live  together  as  man  and  wife  at  the  death 
of  Thomas  Poole  ?  The  facts  of  the  case  are  shortly 
these — Thomas  and  Ann  Poo/e  were  married  by  licence 
in  February  1816,  being  both  minors  at  the  time.  The 
license  was  obtained  on  an  affidavit  of  Thomas  Poak, 
the  husband,  in  which  he  swore  that  they  were  both  of 
age.  After  the  marriage  they  lived  together  as  man  and 
wife,  first  at  the  house  of  a  person  named  Lewis  for  a 
few  weeks,  and  afterwards  at  the  house  of  a  person 
named  Robinson,  where  they  continued  to  live  together 
till  the  6th  of  June  1816.  The  conduct  of  the  husband 
\eas  so  irregular,  that  Robinson,  the  owner  of  the  house, 
desired  him  to  quit  it,  which  he  did^  leaving  his  wife 
there.  He  then  went  to  live,  first  at  one  inn  called  the 
Tliree  Tuns,  and  afterwards  at  another  called  the  Tal* 
hot,  and  remained  there  separate  from  his  wife  till  Oo- 
tober  1817,  when  he  went  for  three  or  four  weeks  to  his 
uncle's  house,  where,  in  that  month,  he  died,  having 
been  absent  from  his  wife  in  all  about  17  months.     It 


(a)  These  regaUtiou  were  repealed  as  to  s.  8 — ^26.  bj  4  G.  4.  o.  17.  mod 
the  reit  of  S  6.4.  c.  76.  in  toto,  •xctpt  as  far  at  U  repeaUd  amy  oIImt  acf 
bj  4  6. 4.  0.76.  As  to  the  presiftt  force  of  26  6. 2.  o.  3S«  see  i  Ad- 
dams's  Consistorj  R,  94.  o. 
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does  not  appear  t}iat  during  all  that  period  he  ever  saw 
her,  and  from  the  evidence  of  several  of  the  witnesses, 
it  appears  that  he  continually  insisted  she  was  not  his 
lawful  wife.     When  the  witness  Lewis,  at  whose  house 
they  had  lived  together,  and  where,  after  his  leaving  her, 
she  took  refuge,  applied  to  him  on  her  behalf,  ha  told 
him  that  he  would  never  live  with  her  again  ;  that  she 
was  not  his  lawful  wife.    He  stated  the  same  thing 
precisely  to  Hancock,  another  witness,  always  insisting 
that  she  was  not  his  lawful  wife.    The  same  fact  is  es- 
tablished by  his  letter  to  her  written  on  the  26th  June 
1816,  just  after  leaving  her,  in  consequence  of  some 
application  which  appears  to  have  been  made  to  him 
on  her  behalf.    He  there  says,  that  if  she  does  notecase 
to  trouble  him,  he  will  advertise  her  as  not  being  his 
lawful  wife,  and  caution  all  persons  not  to  trust  her« 
It  appears  that  though  he  was  s^arated  from  her  oa 
6tb  June  1816,  in  consequence  of  being  turned  out  of 
Mr.  RMmorCs  house  for  his  misconduct,  he  almost 
immediately  afterwards  refused  to  acknowledge  her  as 
his  lawful  wife,  declaring  she  was  not  such,  and  giving 
that  as  one  reason  for  refusing  to  live  with  her.    Under 
these  circttmstances  it  appears  to  us  impossible  in  any 
view  of  the  case^  or  on  any  construction  of  this  act,  to 
consider  that  these  persons  were  living  together  as  man 
and  wife  at  the  period  of  the  husband's  death  in  OdO' 
ber  1817.      Ku^  v.   Sameim(a)   has,  however,  been 
cited,  which  was  origittally  decided  by  Sir  Chri$iopker 
Robiatan  in  the  Consistory  Court  of  Londou,  and  after- 
wards cotifimied  on  appeal  to  Sir  John  Nichol  in  the 
Court  of  Arches.    In  that  case  the  marriage  was  invalid 
under  the  operation  of  stat  26  0. 2.  c.  33.,  but  Ihe  par- 
ties separa^  by  agreement,  and  not  only  by  agree- 
meatybut  a  separate  maintenance  by  bond  was  given  to 


183L 


(«)  S  Addams  Rep.  277. 
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1831.       the  wife  by  the  husband^  and  the  judge  of  the  Consis- 
tory Court  was  of  opinion  that  though  in  point  of  fact 
they  were  not  actually  living  together  in  1832,  at  the 
time  when  the  act  of  3  G.  4.  c.  76.  passed,  yet  that  they 
must  be  considered  in  legal  construction  to  be  so  living 
together.     It  appears  to  us,  however,  that  the  circum- 
stances of  that  case  are  widely  different  from  the  pre- 
sent, and  that  none  of  the  grounds  reported  as  those  on 
which  that  judgment  was  founded,  exist  here.    The  rea- 
sons relied  on  by  the  learned  Judge  are  these,  he  says, 
"  The  actual  separation  of  the  parties  in  this  case,  was 
without  any  reference  apparently  to  doubts  entertained 
by  both  or  either  as  to  the  legal  validity  of  their  mar- 
riage.''   Now,  though  in  this  case  the  separation  does 
not  appear  to  have  originally  arisen  from  any  doubt  with 
respect  to  th6  validity  of  the  marriage,  yet  almost  di- 
rectly after  the  actual  separation  occurred,  and  fifom 
that  time  down  to  the  period  of  the  husband's  death 
about  17  months  after,  the  invalidity  of  the  marriage 
was  continually  put  forward  by  him  as  a  reason  for  their 
continuing  to  live  separate.    The  first  ground,  there- 
fore, on  which  Sir  Christopher  Robinson  relied  in  King  v. 
Samom,  not  only  does  not  exist  in  this  case,  but  the  di- 
rect reverse  appears.      That  learned  judge  then  pro- 
ceeds :  ''On  th€  contrary  they  separate  by  virtue,  to 
some  extent,  of  a  deed  in  which  the  party  proceeded 
against  is  expressly  recognized  as  the  wife  of  the  party 
proceeding  in  this  suit,  and  by  which  a  separate  main- 
tenance is  provided  for  her  expressly  in  that  character." 
So  that  in  the  case  cited,  the  woman  was  styled  the 
wife  of  the  other  party  in  the  very  instrument  in  which 
a  future  provision  is  secured  to  her;  that  instrument 
being  a  deed  of  separate  maintenance,  an  instrument  of 
a  character  peculiar  to  the  case  of  husband  and  wife. 
That  ciise,  therefore,  most  materially  differe  from  the 
present. 
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One  other  fact,  howeFcr,  has  been  relied  on,  to  which  183 1 . 
it  is  material  1  should  advert.  It  appears  that  during 
the  separationi  the  overseers  of  the  parish  were  applied 
to  by  M/8.  Poak  for  relief,  which  they  accordingly  gave, 
to  the  amount  in  all  of  about  2/.  \2s,  6d.  That  sum  was 
reimbursed  to  them  by  BriUow,  A  warrant  to  arrest 
Thomas  Poole  had  been  issued,  but  was  not  executed 
owing  to  the  drunkenness  of  Poolcj  who  threatened  the 
officer.  Bristow  afterwards  continued  to  advance  money 
to  Mrs.  Poole  at  the  rate  of  about  4s.  a  week,  making 
with  the  21. 12s.  6d.  reimbursed  to  the  overseers,  a  sum 
of  about  6/.  Bristow  does  not  assert  that  he  did  so  at 
the  instance  of  Thomas  Poole,  but  of  Thomas  or  James 
Poole,  he  cannot  say  which.  The  sum  was,  however, 
ultimately  allowed  to  Bristow  in  this  way;  Bristow*^ 
grandmother  rented  a  farm  under  Thomas  Poole;  Bris^ 
tow  had  the  management  of  it,  and  was  allowed  to  de^ 
duct  the  61.  out  of  the  rent  due  from  his  relation,  but 
whether  in  consequence  of  any  order  of  Thomas  Poole, 
or  if  so,  at  what  time  received,  does  not  appear.  These 
circumstances  appear  too  slight  and  distant  to  outweigh 
the  other  facts  of  the  case,  and  we  are  therefore  of  opi- 
nion, that  these  parties  cannot,  within  the  fair  construc- 
tion of  this  act,  be  considered  as  having  lived  together 
as  man  and  wife  up  to  the  time  of  T7u)mas  Poolers  death. 
The  bill  must  consequently  be 

Dismissed  with  costs,  {a) 

(«)  Se«ilijr  w.ImkakUmU  of  St.  John  DtlpUte,  S  Bar.  &  Adol.22e. 
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Simpson  and  Others  v.  Henry  Manlbt  and  Another* 


A  guarantee 
stipulated 
that  if  the 
plaintiffs 
wouidgive 
credit  to 
A.f  the  de- 
fendaDta 
would  be  re- 
sponsible that 
bis  payments 
should  be  re- 
gularly made. 
Held,  that  the 
word  "  cre- 
dit," did  not 
mean  the  cre- 
dit usually 
given  by  deal- 
ers in  a  par- 
ticular trade, 
bat  a  reason- 
able credit 
according  to 
the  terms  on 
which  the 
parties  should 
agree  to  deal. 
Held  also, 
that  this  was 
a  continuing 
guarantee 
within  the 
period  fixed. 


A  SSUMPSIT  for  10002.  on  a  guarantee.  At  the  trial 
^^^  before  Lord  L^ndhurst,  at  the  Middlesex  siitiikgA  after 
Trinity  term  1831,  the  following  guarantee  was  proved^ 
contained  in  a  letter  signed  by  the  defendants,  and 
addressed  to  the  plaintiffs  by  the  name  of  their  firm. 
"  Messrs.  North  and  Co. 

"  Our  relation,  Mr.  Thomas  Manley,  having  intimated 
to  us  that  he  is  about  to  make  same  purchases  of  goods 
from  youy  we  beg  to  say,  that  if  you  give  him  credit,  we 
will  be  responsible  that  his  payments  shall  be  regularly 
made  to  the  extent  of  1000/.  from  this  period  to  the  Ist 
of  June  1831."  "  Henry  Manley. 

Halberton,  "  John  Eagles.*' 

26th  May  1830. 

The  question  was.  Whether  the  credit  given  to  Thomas 
Manley  was  within  the  terms  of  the  guarantee  ?  The 
plaintiffs  were  wholesale  grocere,  and  their  terms  of 
sale  of  sugars  to  T/iomas  Manley  had  not  strictly  corre- 
sponded with  the  usual  course  of  that  trade.  Thomas 
Manley  proved,  that  before  the  guarantee  was  given,  he 
purchased  sugar  for  refining,  at  a  credit  of  seventy-thiee 
days,  and  according  to  the  mode  of  dealing  of  the  plain- 
tiff's firm,  instead  of  accepting  a  bill  at  two  montlis,  he 
paid  them  cash  on  the  seventy-third  day,  which  cor- 
responded with  the  last  day  of  grace  had  a  bill  been 
drawn  (a).     But  after  the  guarantee,  he  obtained  the 


(a)  Ho  alto  deposed  that  ^e  general  nrage  of  dealbg  in  the  logar  tnda 
>•  either  to  paj  at  the  end  of  two  montha  in  oash,  called  trade  provptt 
•,g.  if  boagbt  on  25  th  July  to  be  paid  for  on  25  tb  Sept€mber,  lo  cash  ;  bat 
if  bought  bj  a  grocer,  it  mutt  be  paid  for  on  the  Satordaj  after  the  two 
montha  expired ;  if  bjr  a  refiner,  on  the  Monday  after  the  two  moathi ;  if  ^J 
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ooDftent  of  the  pbintiffs  to  extend  this  period  of  credit 
to  the  Saturday  following  the  seventy-third  day^  which 
was  an  unusual  indulgence.  The  sureties  were  not 
in  trade,  were  ignorant  of  the  terms  of  the  previous 
dealing  between  the  plaintiffs  and  Thomas  Manlei/, 
and  received  no  intimation  from  him  that  the  usual 
course  of  dealing  had  been  departed  from.  Difierent 
purchases  were  made  after  the  guarantee,  some  of  which 
were  paid  for  at  different  credits  of  seventy-four,  seventy- 
six^and  seventy-eight  days,  but  when,  on  27th  November 
1830,  a  commission  issued  against  Thomas  MofUey,  a 
balance  of  more  than  1000/.  remained  due  from  him. 

Lord  lofndhurst  C.  B.  stated  the  guarantee  to  be  a 
continuing  guarantee  (a),  and  directed  a  verdict,  for 
the  plaintiffs  for  1000/.  with  leave  to  move  for  a  non- 
suit. 


1831. 

Simpson 
andOtlwra 

Mavlbv 
■adAMtlMr. 


£.  V,  Richards  moved  accordingly.  —  The  intent  of 
the  sureties  at  the  executing  the  guarantee  must  have 
been,  that  the  credit  given  should  be  that  usual  in  the 
trade,  and  the  expression, ''  if  you  will  give  him  credit/' 
shews  it.  They  are  therefore  exempted  fit>m  liability  by 
the  extended  period  of  credit  here  given,  contrary  to 
the  usag^  of  trade.  If  the  sureties  should  be  held  liable 
in  this  instance,  they  might  be  liable  to  pay  at  the  end 
of  any  shorter  period  to  which  the  credit  might  be  nar- 
rowed. 


bin,  then  bj  bill  at  teventj  da^t  from  dale  of  oonUract  if  no  period  of  credit 
eipreued,  the  contract  ia  considered  as  prompt  at  two  monthi,  hot  when 
made  bj  brokera  for  their  priaeipala,  the  terma  **  aaoal  prompt/'  or  "  aooept- 
aaee  if  required/'  meaniog  a  MTonty  daje'  ooceptanoe,  are  generallj  «8cd 
ia  the  sale  aotea. 

(a)  The  defendant'a  cooosel  aaseoted.  See  M^rlt  v.  WeUa,  2  Camph. 
413.  Mason  t.  Pritchard,  12  East,  227.  2  Camp.  4S6.  S.  C.  Har- 
gruue  ▼.  Anee,  6Bing.  244.  Mtlmlh  ▼•  Hoyden,  SB.  &A.  593.  aa  to 
eeatinaiag  goaraateea. 
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1831. 


llAVLiT 


Load  I^ynbhcbst  CL  B. — The  rule  of  tlie  tnida^  a» 
to  the  modeof  pajBieiity  doeenot  aeem  to  he  so  umvenal 
or  regular  as  stated ;  for  Thomta  Mwdty  had,  in  Cict, 
for  a  long  time  before  the  gaaraBtee,  dealt  wilh  the 
phintiflb  apon  a  different  rule  as  to  credit.  Then  what 
is  there  in  this  guarantee  inoonsistoit  with  the  pay- 
ments being  to  be  made  in  the  manner  agreed  on  be- 
tween the  plaintiffs  and  Thoma$  Manley,  though  difier- 
ing  from  that  usual  in  the  trade  ?  The  words,  **  regulariy 
made/'  seem  to  me  to  mean,  regularly  made  aecording 
to  the  contract  between  the  parties.  Besides  the  de- 
fendants might  have  provided  in  the  guarantee  against 
the  time  of  credit  on  purchases  being  extended  beycmd 
a  given  period  to  be  expressed  by  that  instrument. 


Ba  YLKY  B.  This  question  arises  purely  on  the  terms 
of  this  guarantee.  The  language  used  is,  '*  if  you  give 
him  credit,"  not  specific  credit,  stating  it  in  terms,  but 
credit  generally,  viz.  meaning,  **  if  you  trust  him,  he  and 
you  will  settle  the  terms  of  the  dealings  between  you." 
Nor  has  there  been  any  deviation  by  the  plaintiffs  from 
what  the  defendants  must  have  understood  at  the  time. 
The  undertaking,  that  the  payments  shall  be  regularly 
made,  means,  that  they  shall  be  made  according  to  the 
terms  agreed  on  between  the  parties.  The  credit  stipu- 
lated for  is  not  the  usual  credit  according  to  the  alleged 
course  of  the  trade,  but  a  fair  and  reasonable  credit, 
which  would  not  operate  as  a  fraud  upon  the  sureties. 
The  fallacy  contended  for,  arises  from  the  use  of  the 
word  '*  credit."  The  defendants  are  driven  to  contend 
that  the  same  meaning  is  thus  given,  as  if  the  word 
''  usual"  had  preceded  **  credit,"  but  that  is  not  so.  As 
any  credit  the  plaintiffs  pleased  might  have  been  stipu- 
lated for  by  them,  the  guarantee  must  be  construed 
strictly.  No  extension  of  credit  was  here  given  to  the 
principal  after  the  time  for  the  payment  elapsed,  in  such 
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a  seoie  as  to  discharge  the  sureties  who  were  ignorant  of 
it  (a) ;  bat  the  -contract  meant  to  guarantee  payments  by 
Tkomas  Manky,  according  to  the  terms  agreed  to  be- 
tween him  and  the  plaintiffiu 

Garrow  B.  concurred. 

> 
BoLLAND  B.  It  is  contended  that  this  guarantee 
should  be  construed,  as  if  the  terms  usual  credit  had 
been  employed,  and  not  credit  only.  But  the  under- 
taking is  for  the  regular  payment  by  Thomas  Manky 
for  such  goods  as  should  be  furnished  to  him  on  any 
credit* 

Rule  refused. 

(«)  Sm  ITtghti  f .  Smkk,  9  Bra.  Ch.  C.  570.  «»*•*«  «m«,  qMlad  mBx- 
pute  Gifortf,  6  Yes.  800.  JlMtf.BMTW^Ioii,  9yM.J.643,  BomdhMW. 
8tMf,  18  Yei.  90.  A  gwrnotee  it  good  withio  tUt.  of  fnadt,  tbopgh  do 
ooniidentioa  h  tUted  betwoeo  tbo  creditor  tod  tbo  torotj.  Exp,  Cfardom, 
U  V«k  986.  Slid  too  Markf  ?.  AwlUf,  S  Biaff.  IIS. 


1831. 

SlMPfON 

and  Otbera 

Manley 
and  AwMtar. 


PoLOLASE  t.  Outer. 


A  SSUMPSIT  for  soap  sold  and  delirered.    The  go- 
neral  issue  was  pleaded  as  to  part,  and  a  tender 


as  to  the 

At  the  trial  before  Taunton  J.  at  the  Bristol  Summer 
Assizes,  1831,  it  appeared,  that  the  defendant's  son  pro- 
duced 202.  I2s;  in  country  bank  notes  and  silver  to 
plaintiff,  in  payment  of  his  bill.  The  plaintiff,  however, 
cUdmed  a  larger  sum  on  account  of  a  lot  of  soap  sent  to 
defendant,  and  refused  to  receive  the  20/.  12«.  but  with- 
out objecting  to  the  notes  on  account  of  their  being 
country  notes. 


A  tender  in 
local  bank 
notes  is  good 
if  the  creditor 
does  not  at 
Uie  time  ob- 
ject to  their 
character  as 
such,  but  in- 
sists on  a 
larger  amonat 
being  due. 
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1831.  The  opinion  of  the  learned  Judge  being  in  favour  of 

PolglIsr     ^^  tender,  the  defendant  had  a  verdict. 


Oliver. 


Barstow  now  moved  for  a  nev  trial.  —  In  the  case  of 
Wright  V.  Reed  (a),  BuUer  J.  stated  it  to  have  been  con- 
sidered by  the  court,  that  if  Bank  (tf  England  notes  are 
offered  in  payment,  and  no  objection  is  made  on  that  ac- 
oount,  the  tender  is  to  be  considered  good,  **  and  very 
properly  so,  for  bank  notes  pass  in  the  world  as  cash."  (b) 
Lord  EUenborough  in  Brown  v.  Seal  (c).  ruled  the  same 
way*  But  the  distinction  between  the  general  currency 
of  Bank  of  Eng^nd  notes  on  which  Mr.  J.  BuUer^s  judg- 
ment proceeds,  and  the  limited  circulation  of  country 
bankers'  notes  is  obvious.  In  Lockyer  v.  Jones  (a),  a 
Liverpool  bank  bill  of  exchange  for  10/.  was  offered  to 
a  plaintiff,  who  refused  to  accept  it,  insisting  on  being 
paid  a  larger  sum,  and  Lord  Kenyan  held  him  precluded 
from  objecting  to  the  legality  of  the  tender,  by  his  con- 
duct at  the  time,  in  merely  alleging  that  it  was  not  suffi- 
cient to  cover  his  demand.  He  assigned  as  a  reasoo, 
that  if  the  plaintiff  had  objected  to  it  on  account  of  its 
informality,  the  defendant  might  have  tendered  it  in 
money.  However,  in  a  later  case  of  MiUs  v.  Safford 
E.T.  1808,  the  Court  of  Exobequer  held  a  tender  of 
a  Bristol  bank  bill  bad,  though  not  objected  to  as 
such  at  the  time.  —  [Bayley  B.  That  case  was  over- 
ruled in  TUey  v.  Courtier  {b).  There  a  tender  was  made 
in  bank  post  bills.  Bank  of  England  notes,  and  a  note 
of  the  Bristol  bank.  The  plaintiff  asked  for  a  larger 
sum,  he  said,  ^'  the  paper  might  be  good  for  any  thing 
he  knew,  he  did  not  object  to  that,"  but  added,  "  that 

(a)ST.R.654.  A.  D.  1700. 

(6)  Tender  mast  htTe  been  preTioosljr  mftde  to  mooej  coined  at  Ibe  mint, 
or  foreigB  coin  inado  eurrent  bj  proeUmalion.    Bao.  Abr.  tit.  Teadar,  B.  f . 
(b)  4  Esp.  Ser.  1803. 
(a)  Peake  C.N.  P.  SSO.  n.  1796. 
(6)  K.B.  HO.  1817. 
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he  wodd  have  his  whole  demand."  The  qvestion  as  to  1881. 
die  validity  of  the  tender  was  argued,  and  the  court  of 
K.  B.  held  it  good.  That  is  probably  the  case  alluded 
to  by  Mr.  Seijt.  Peake  {a),  as  supporting  the  de^on  in 
Loekyer  v.  Joms,  and  overruling  Milb  v.  SaffordJ]-^ 
Both  parties  stand  on  their  legal  rights ;  the  plaintiff 
claiming  a  larger  sum  for  another  lot  of  iM)ap  sold,  while 
the  defendant  tenders  less,  and  not  in  current  coin. 
Then  why  should  it  be  implied,  that^  beeause  the  plain- 
tiff objected  to  the  t^ider  on  one  ground,  he  waived  a 
legal  objection  to  it  on  another,  and  thereby  admitted 
bankers'  notes  to  be  a  good  tender  ?  Such  waiver,  to  be 
good,  should  have  been  express. 

Lord  Lymdhubst  C.  B.  —  I  am  of  opinion  that  the 
tender  was  sufficient.  The  plaintiff's  objection  to  it  wt* 
not  to  the  mode,  but  turned  on  its  insofficieni^  in 
amount.  The  words  of  the  plaintiff  in  Tiky  v.  Courtier^ 
^  the  paper  may  be  good  for  aught  1  know/'  assimilates 
that  case  to  the  present.  In  that  case  the  decision  of 
Lord  KeHyon,  in  Lockyer  v.  Janes,  was  upheld,  and  that 
of  the  Court  in  Mills  v.  Safford  overruled.  I  fully  con«- 
cnr  in  Lord  Kenyan's  opinion.  Had  the  tender  been  ob* 
jected  to  at  the  time,  on  ac^unt  of  being  made  in  notes, 
the  defendant  might  have  at  once  changed  them  for  cur- 
rent c<Mn,  which  might  then  have  been  tendered.  It  wns 
asked,  if  a  tender  in  gold  bars  would  be  sufficient? 
That  would  be  a  tender  of  merchandize^  and  not  of  a 
matter  ordinarily  current  as  money. 

Bavley  B.  —  In  order  to  constitute  a  legal  iender,  it 
shoald  be  made  in  the  coin  of  the  realm,  which  should  be 
produced ;  (b)  but  the  party,  to  whom  the  tender  is  made, 

(c)  PeaW*  C.  N.  P.  2AQ. «. 

(()  Tender  if  of  more  thto  iOt,  mnsl  bo  io  gold.  66  G.  $;  cQS.  f.  11*  1)1* 
^*  ••4. ;  and  u  t9  aliens,  ttal.  8  Hco.  6.  c.  24.  ••  1 . 
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1831.  may  make  an  iosufficient  tender  good  by  relying  on  a 
different  objection.  Thus,  if  he  says  he  will  not  take 
the  sum  offered^  and  alleges  that  more  is  due  to  himi 
that  dispenses  with  the  production  of  the  money  (a)  and 
cures  its  being  offered  in  paper  (6).  If  the  plaintiff  rests 
•  his  objection  to  the  tender  on  its  being  too  small  in 
amount,  he  misleads  the  defendant,  who  might  have  ob- 
viated the  other  objection  to  its  quality.  I  consider 
Lockyer  v.  Jbner  to  be  good  law.  It  was  there  decided, 
that  if  objection  is  taken  to  a  tender  of  local  notes,  not 
on  account  of  their  character  as  such,  but  to  the 
^antum,  it  cannot  afterwards  be  objected  that  the 
mode  of  payment  was  improper :  and  there  is  good  reasou 
for  that,  for  had  the  plaintiff  said,  ^*  I  will  not  have 
country  bank  notes/'  it  would  give  the  defendant  an 
opportuhity,  either  to  change  them  and  make  another 
tender,  or  to  produce  legal  money  from  his  pocket 
The  defendant  is  deluded  by  another  objection  being  in- 
sisted on,  viz.  his  not  offering  enough.  Nor  does  the 
argument,  that  the  waiver  in  Lockyer  v.  Jones,  and 
Tiky  V.  Courtier,  was  express,  whereas  here  it  was  im- 
plied, make  any  difference  in  my  judgment. 

OARnow  B.  *^  I  am  of  opinion  that  this  tender  be- 
came good  by  the  plaintiffs  not  having  objected  at  the 
time  to  the  form  in  which  it  was  made.  I  think  that 
the  great  convenience  to  the  mercantile  world  of  a  ten- 
der in  this  shape,  renders  it  advisable  to  uphold  Lord 
Kenyon^n  decision. 


(«)  Black  ▼.  8mUk,  PMh«  SS.  The  produolioB  •£  t|M  money  Meat  the 
propo:  oovTMt  aaleM  the  plaiBtiiF  expretalj  taj»  that  if  prodoecd  h«  wo«ld 
not  aooept  it,  for  otharwiM  if  prodoced  to  him  he  night  he  indoeed  to  ac- 
cept it  Per  Lord  Ktnyon,  Dkkmuon  ▼.  Shm,  4  Eip.  C.  N.  P.  67.  end 
see  Tkomaa  t.  Evam,  10  Bast,  101. 

(b)  e.g.  in  a  banker'i  check.     WUbg  v.  ITarrM,  Tidd,  1S7.  9tk 
Bailer  I,  Hit.  17S8. 
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BoLLAN  D  B. — ^This  appears  to  me  to  be  a  good  tender,        1831.. 
on  the  grounds  stated  by  the  rest  of  the  Court.  v^lqlaIr 

Rule  refused.  «• 

Olivbr. 


aesssaeaaOBBoaai 


Wood  against  Benson. 
ASSUMPSIT.— Fmt  count  on  the  following  guaran-  A  written 

^    .  gaarantae  by 

*^  •  which  defen- 

'^  I  the  undersigned  do  engage  to  pay  the  directors  of  ^^^  «npged 
the  Manchester  gas  works,  or  their  collector,  for  all  the  the  eas  which 

gas  which  may  be  consumed  in  the  Minor  Theatre,  and  ™^^^  ^. 
°  ^  ' .     ,     coDsnmed 

by  the  lamps  outside  the  theatre,  during  the  time  it  is  at  a  theatre 
occupied  by  my  brother-in-law,  Mr.  NeviUtg  and  I  do  J^"^  jjjj^ 
also  engage  to  pay  for  all  arrears  which  may  be  now  occupied  by 
due.    Witness  my  hand  this  10th  August  1830."  to'pay  for  all 

(Signed  by  defendant.)      ^"i^JJ 
There  was  another  count  for  goods  and  gas  sold  and  due,  is  Toid 

delivered.    At  the  trial  before  J.  Parke  J.  at  the  Sum-  !?.!??!  "\ 

reais  lorwant 

mer  assizes  for  Lancashire,  it  appeared  that  13/.  16s.  6d.  of  snffident 
was  in  ariear  for  gas  supplied  before  the  guarantee  was  ^^irti^oa^ 
given,  and  15/.  4s.  6d.  for  supplies  furnished  since.    For  <he  face  of 
the  defendant,  it  was  objected,  under  the  statute  of  meat;  batthe 
frauds,  that  no  consideration  for  the  promise  to  pay  the  *™on>^t  dne 
by-gone  arrears  appeared  on  the  fnce  of  the  guarantee,  plied  sabse- 
from  which  it  was  deduced,  that  the  agreement  being  J^to  of  Ae*^* 
▼oid  as  to  part,  was  bad  for  the  whole ;  and  that  the  gaarantee, 
after-occurring  demand  could  not  be  recovered.  ^nd  uDdw" 

A  verdict  for  29/;  was  directed,  with  leave  to  the  de-  ^  indebita- 
lendant  to  move  to  enter  a  nonsuit.  goods  sold. 

A  rule  having  been  accordingly  obtained  by  Joshua 
Evans, 

Wightman  shewed  cause. — A  sufficient  consideration 
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1831*       appears  on  the  face  of  this  instrument;  for  the  future 
supply  of  gas  is  the  consideration  for  both  branches  of 
the  promise^  vie.  to  pay  the  sum  already  due  for  it,  as 
well  as  for  the  future  supplies.    If  that  is  apparent  on 
the  whole  of  the  instrument^  it  does  not  signify  in  what 
part  of  it  it  occurs.     In  Russell  v.  Moseley^  (a)  the  gua- 
rantee was  of  ''  the  present  account  of  H,  M.  due  to  S, 
of  1 12/.  45.  4d.f  and  what  she  may  contract  from  this  date 
to  the  30th  September  next."     That  guarantee  is  so 
nearly  similar  to  the  present^  that  unless  wrongly  de- 
cided, the  judgment  in  that  case  must  prevail.    Here 
the  consideration  for  incurring  a  future  debt  was  the 
payment  of  a  prior  one. 

At  all  events,  the  plaintiff  is  entitled  to  recover  15/. 
4j.  6d,  for  the  gas  furnished  afler  the  guarantee,  on  the 
indebitatus  count  for  goods  sold  and  delivered.  These 
items  were  at  the  trial  kept  separate  in  proof.  The  pro- 
mise to  pay  for  future  supplies  of  gas  was  not  a  collate- 
ral promise  to  pay  for  goods  furnished  to  another,  on 
which  the  plaintiff  was  bound  to  declare  specially,  {b) 
but  an  original  order  on  a  contract  by  defendant  for  a 
future  supply  of  gas,  and  a  promise  to  pay  for  it.  Had 
the  written  engagement  concluded  with  the  undertaking 
to  pay  for  the  future  supply,  no  special  count  would 
have  been  necessary.  Then  is  that  contract  void,  be- 
cause the  written  evidence  of  it  also  contains  a  promise 
to  pay  the  by-gone  debt  of  another  ? — [Baylty  B.  There 
may  be  two  agreements  under  one  bargain.] — ^The  pro- 
mise to  pay  the  arrears  was  the  only  one  which  required 
a  special  count,  and  if  no  sufficient  consideration  appears 
on  the  face  of  the  instrument,  the  plaintiff  cannot  re- 
cover on  that  count.  But  that  will  not  affect  the  count 
for  goods  sold.     On  the  last  point,  then,  this  case  may 

(a)  6  B.  M.  521.     8  B.  &  B.  211. 

(i)  See  1  Stand.  211.  &.     Bmckmyr  t.  Damefl,  Ld.  Raj.  1085. 
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be  distinguishable  from  I%oma$  v.  WilHams,  (a)  as  also  1831. 
from  Lexington  v.  Clarke,  (ft)  and  Chater  v.  Beckett  (e) 
there  cited,  in  which  cases  a  special  promise  being  ea- 
sentisd  to  be  laid  and  proved,  one  part  of  the  special 
promise  turned  out  to  be  void,  and  incapable  of  proof, 
firomwant  of  a  written  instrument;  so  that  a  variance 
existed  between  the  pleadings  and  proofs,  in  stating 
more  than  could  be  established  in  evidence.  Besides, 
in  the  cases  on  which  Thoman  v.  Williams  is  founded, 
the  party  to  be  charged  deriving  no  benefit  from  the 
transactioui  could  only  be  liable  on  his  special  promise, 
and  the  party  to  whom  the  promise  was  made,  was  to 
do  some  act.  In  all  three  cases,  the  undertaking  was 
verbal  merely. 

Blackburn  in  support  of  the  rule. — ^The  defendant,  if 
bound  at  all,  is  only  bound  by  his  agreement,  viz,  to  pay 
for  the  supply  of  gas,  not  to  himself,  but  to  be  consumed 
at  the  theatre,  which  was  in  the  hands  of  a  third  person. 
A  consideration,  then,  must  be  apparent,  and  cannot  be 
left  to  inference  only.  Suppose  Neville,  the  brother-in- 
law,  had  refused  to  take  the  gas  to  be  supplied,  could  the 
plaintiff  have  recovered  the  arrears  ?  Then  if  the  consi- 
deration is  good  as  to  part,  it  is  good  as  to  all ;  and  the 
plaintiff  might  recover,  though  no  gas  had  been  sup- 
plied. It  can  only  be  inferred  that  the  Manchester  gas 
woiks  were  bound  to  supply  the  gas,  but  then  no  mutu* 
ality  of  contract  appears. 

In  Lees  v.  Whitcomb,  (d)  there  was  as  much  reason  to 
imply  an  executed  consideration  as  here,  but  the  Court 
decided  on  its  not  appearing,  'there  a  promise  in  writ- 
ing, to  remain  with  the  plaintiff  two  years,  for  the  pur- 
pose of  learning  a  trade,  was  held  not  binding  for  want 
of  mutuality  in  a  corresponding  promise  to  teach.    As 

(«)  10  B.  &  C.  664.  (&)  2  Yflot.  a2S. 

(c)  7  T.  R.  201.  («l)  5  Biog.  S4.  T.  1838. 
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1B3L  without  an  apparent  undertaking  to  teach,  no  leartiiiig 
could  be  implied,  so  without  an  apparent  undertaking 
to  supply  gaS|  no  consumption  can  be  inferred.  Its 
being  ''  turned  on/'  is  synonymous  with  its  supply. 
But  in  Lees  v.  Whitcomb  no  obligation  to  teach  af^teared, 
so  that  the  continuing  consideration  for  the  defendant's 
stay  for  two  years  did  not  appear.  The  consideration 
there  was  not  executed,  and  never  might  be.  Recipro- 
city of  consideration  was  there  necessary  to  the  actioQ 
for  quitting  within  the  two  years. 

The  agreement  is  entire.  Then  if  it  can  only  be  sus- 
tained as  to  the  subsequent  supplies,  it  is  bad  in  part, 
and  void  in  toto ;  so  that  the  plaintiff  cannot  recorer 
any  thing.  Lexington  v.  Clarke,  Chater  v.  Beckett,  Tko- 
fna$  V.  WUUams,  Cooke  v.  Tombs^  (a)  Lea  v.  Barber  (A). 

[Bayky  B. — ^The  latter  case  turned  on  the  nature  of 
the  contract,  by  which  the  purchaser  was  to  have  the 
brick  ground,  and  take  the  stock  with  it,  so  as  to  have 
all  or  none ;  and  did  not  turn  on  the  naked  point,  that 
because  the  contract  was  void  in  part,  for  not  being  in 
writing,  it  was  therefore  bad  in  toto. 

Lord  Lyndhurst  C.  B. — In  none  of  the  cases  cited 
were  the  whole  of  the  special  contracts  declared  on 
proved,  and  the  objections  to  the  plaintiffs'  recovering 
were  substantially  on  the  ground  of  variance.  Thus  in 
Thomas  Y.  WilHams,  the  whole  supposed  contract  was 
set  out  in  the  declaration,  viz*  to  pay  not  only  the  rent 
due,  but  that  to  become  due  at  the  following  Michadmas. 
The  latter  part  being  void,  for  want  of  a  contract  in 
writing,  the  whole  promise  was  not  proved. 

Binfley  B.— The  objection  might  have  prevailed  on 
the  first  count  in  this  case,  on  the  ground  that  the  plain- 
tiff was  bound  to  prove  the  whole  promise  declared  on. 
Here,  however,  there  is  a  separate  count,  on  which  the 

(•)  a  Ami.  4S0.  (6)  Id.  4as.  b. 


Benson. 
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plaintiff  may  recover  for  the  sabsequent  supply  of  gas.        183L 
In  Thomas  v.  Williams  the  declaration  was  on  one  en-       ^IT"^ 

Wood  • 

tire  promise  for  payment  of  sums  due  for  rent  in  arrear,  ^  v, 
and  for  rent  to  become  due«  without  any  separate 
count  for  either.  Many  cases  shew  the  contrary  of  the 
pipposition,  that  a  promise  void  in  part  must  necessarily 
be  Toid  in  ioto ;  e.  g.  where  a  bond  is  conditioned  to  do 
two  things,  one  legal,  the  other  illegal,  the  party  may 
be  bound  to  do  the  legal  part,  though  the  bond  is  void. 
as  to  the  latter.  Is  there  any  distinction  quoad  hoc 
between  a  bond  and  a  promise?  The  judgment  of  the 
King*s  Bench  in  Thomas  v.  Williams  was  delivezed  by 
Lord  Tenterden  after  consideration,  and  proceeded  en- 
tirely on  Lexington  v.  Clarke,  and  Chater  v.  Beckett. 

Lord  Ltndhurst  C.  B. — ^The  decision  in  Thomas  v. 
WHUams  may  be  supported  on  the  ground  that  part .  of 
the  contract  in  that  case  being  void  by  the  statute  of 
frauds :  the  declaration  there  stated  the  entire  contract, 
including  the  void  part ;  so  that  the  contract  stated  in 
the  declaration  was  not  proved.  The  cases  of  Lexington 
V.  Clarke,  and  Chater  v.  Beckett,  are  sustainable  on  a 
like  ground ;  and  as  in  none  of  them  was  there  any 
count  on  which  the  plaintiff  could  recover,  there  is 
no  occasion  to  impugn  those  decisions.  In  Thomas  v. 
WilSams  the  contracts  were  so  blended  together,  that  in 
all  probabflity  they  could  not  be  separated.  But  in 
reading  the  present  omtract,  it  is  separated  into  two 
puts ;  the  first  being  precisely  and  distinctly,  "  I  en- 
gatge  to  pay  for  all  the  gas  which  may  be  consumed," 
&c.  The  other  is  in  these  terms :  ''  And  I  do  also  en- 
gage to  pay  all  arrears,''  &c.  The  latter  engagement 
cannot  be  sustained,  for  if  it  is  distinct  and  separate,  it 
cannot  be  supported  for  want  of  consideration  apparent 
on  the  instrument,  (a)    The  question  then  arises  on  the 

(«)  See  SaumderM  e.  WakeJUld,  &o.  &o. 
VOL.  11.  .  H 
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183 1 .       first  engagenjient.  Whether,  if  a  imn  uadeftakes  ia  wrlt- 

'^JP'^*^      ing  to  pay  for  goods  which  shall  be  supplied  directly, 

V.  and  the  goods  are  in  fiict  furnished,  though  without  any 

'  ^^^'      promise  by  the  party  so  to  do,  a  right  to  sue  for  the 

amount  does  not  accrue?  I  am  clearly  of  opinion  that  it 

does,  and  that  the  plaintiff  is  entitled  to  recorer  under 

the  first  part  of  this  guarantee  for  the  gas  subsequently 

supplied.    Accordingly,  the  verdict  may  stand  for  15J. 

145.  6d. 

Ba YLEY  B.  —  I  am  entirely  of  the  same  opinion.  This 
contract  consists  of  two  branches,  the  latter  of  which, 
being  for  by-gone  arrears,  is  not  brought  within  the  star 
tute,  and  the  cases  which  have  established  the  necessity 
for  a  consideration  apparent  on  the  face  of  the  instru- 
ment, by  which  the  debt  of  another  is  to  be  answered 
for.  But  I  am  of  opinion  that  there  is  no  objection  to 
that  part  of  the  contract  for  supplying  gas,  which  was 
executed  after  the  guarantee.  A  contract  may  be  good 
in  part,  and  bad  in  part,  and  is  not  of  necessity  Toid  as 
to  one  part,  because  it  is  void  as  to  another.  So  of  bonds 
given  for  different  purposes,  some  legal,  some  illegal  (a). 
Many  cases  have  drawn  a  distinction  between  contracts, 
of  which  a  part  is  illegal  at  common  law,  and  a  part  is 
rendered  so  by  statute.  The  whole  instrument  has  been 
held  invalidated  by  the  statute  affecting  part,  ^  for  a 
statute  is  a  strict  law,  but  the  common  law  doth  divide 
according  to  commcKi  reason,  and  having  made  that 
void  that  is  against  law,  lets  the  rest  stand."  (b)   Then 

(a)  P(goi*i  ease,  11  Bep.  27.  b.  Kewman  r.  Newman,  4  M.Ac  S.  06. 
OfMiMNNNf  ▼.  Jljp.  ofLimdmt  S  Taant.727.  1  Mtrth  R.90S.  S.  C.  Aad 
Me  14  H.  S.  1».  Mo^diU  ▼.  Middktw,  1  VMt.  SS7.  cited  in  Cftemen  v. 
JJtMy,  liord  lUy.  1459.  S.  C.  Stra.  744.  Folkea  t.  Domwii^,  Stra. 
11S8.    Putrton  t.  Humts,  Carter,  220. 

(()  Morton  r,  Simmet,  Hobart,  14.    Felkgision  y,  Huichmson,GTO,lS!i, 
199.   11  Rep.  27  6.  1  Saand.  66.  a. 
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if  a  declaration  is  so  framed  as  to  apply  to  and  sustain  1831. 
the  proof  of  the  valid  part  of  a  contract  partly  void,  it  by 
no  means  follows,  that  because  an  action  could  not  be 
sustained  for  the  whole,  it  cannot  for  that  part.  The  doc- 
trine in  Chater  y.  Becket  may  go  beyond  the  mere  prin- 
ciple of  yariance,  but  in  that  case,  as  well  as  in  Thomas  v. 
Williams,  the  declaration  stated  as  well  the  void  as  the 
binding  parts  of  the  entire  promise ;  so  that  the  promise 
alleged  being  entire,  there  was  a  failure  of  proof  in  that 
part  of  each  case  which  required  a  writing  within  the 
statute  of  frauds.  The  same  observation  applies  to 
the  other  cases  cited  to  shew  that  the  contract,  if 
void  in  part,  was  void  in  toto.  Those  cases  then  may 
be  sustained  on  the  ground  of  failure  to  prove  the  con- 
tract alleged,  but  do  not  establish  decisively  that,  if  the 
good  part  can  be  separated  from  the  residue,  the  good 
part  may  not  be  enforced  by  action. 

Garkow  B.  concurred. 

BoLLAND  B. — This  contract  consists  of  two  parts  (his 
lordship  stated  them).  The  supply  of  gas  having  taken 
place  before  the  guarantee,  it  is  natural  to  suppose  that 
after  that  additional  se<;urity  for  a  future  supply  was 
given,  that  supply  should  be  continued  to  the  theatre 
while  Neville  held  it.  Then  if  it  could  be  held  sufficient 
to  shew  a  mutuality  of  contract  between  the  plaintiff  and 
defendant,  the  plaintiff  might  recover  on  all ;  but  for 
want  of  consideration  apparent  on  the  face  of  this  instru- 
ment, his  right  is  confined  to  that  supply  of  gas  after 
the  guarantee  given,  which  he  may  recover  on  the  count 
npon  an  executed  consideration. 

Rule  for  nonsuit  dischargedi    Verdict 
reduced  to  15L  4s.  6d. 
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Anthony  v.  Walter  Rbbs  and  Robert  Rebs. 

A  testator  "D  EPLEVIN.    Avowry  for  half  a  year's  rent  due  to 

rmilTsi^''  ^^^^^  ^«^  on  26th  March  1830.    Pleas  in  bar, 

called  Plaes'  non  tenuit,  and  riens  in  arrear, 

itcohia  Plaintiff  had  lived   several  years  at  Plaeshach,  as 

8Ta«jddaug:h-  tenant  to  Griffith  Thomas,  maternal  grandfather  of  the 

mainder  on  younger  defendant,  who  died  in  December  1829,  pos- 

w^thout^Bue  ®®^^  of  property,  of  which  the  house  Plaeshach  was 

toberbro-  part,  having  made  the  following  will,  dated  18th  Jfoy 

Tben after**  1829,  and  duly  signed,  attested  to  pass  real  property, 

several  other  "  I,  Griffith  Thomas,  of  &c.,  give  and  bequeath  to  my 

other  grand-  daughter,  Mary,  the  wife  of  John  Morgan,  of  &c.,  the 

cbildrei^  he  ^^^  ^f  g/.  yearly,  and  every  year  as  long  as  the  lease  will 

queatbed  to  last,  to  be  raised  put  of  the  profits  of  the' lease  of  Penylan, 

s^Jpf^M^^  and  further,  I  give  and  bequeath  to  my  above-named 

yearly  and  daughter,  Mary,  the  house  called  Tumble,  after  the  de- 

hiMM9h^  ceased  of  her  mother,  my  well-beloved  wife,  to  be  freely 

Uve$,  to  be  possessed  and  enjoyed  as  long  as  she  lives,  and  after  her 

the  freehold  decease  to  my  grandson,  Griffith  Evans,  his  heirs  and 

*a1*7*'*  '^  assigns  for  ever,  together  with  the  two  meadows  belong- 

Penylan,  iy  ing  thereto,  and  further  to  my  grandson,  Griffith  EvanSf 

f'fM/(er'f^~  one  bedstead,  8tc.     Ditto,  (a)  I  give  and  bequeath  to  my 

eif,  and  at  grand-daughter,  Mary,  the  daughter  of  Robert  Rees,  gen^t 

notwithstand-  ^^  house  called  Plaeshach,  where  widow  William  Anthony, 

ing  there  n^u;  lives,  and  if  it  happens  that  she  dies  without  issue,  then 
will  be  no- 
thing to  the  grandchildren  as  long  as  their  grandmother  lived/'  By  the  lut 
clause  the  testator  appointed  two  persons  '*  as  trustees  to  look  in  that  justice 
should  be  duly  administered  between  the  said  parties/'  The  granddaughter 
died  without  issue  in  the  testator's  life.    The  wife  survived  him. 

Held,  that  the  legal  estate  in  Plaesbaeh  did  not  vest  in  the  grandson  Walter, 
but  in  the  trustees. 

(a  Af  to  this  word,  see  Vio.  Ab.  Devite  (Q.a.).  1  Roll.  Ab.  S44«  1  Hod. 
100.  Doe  ▼.  Weeiky,  4B.&C.669.  HopeweU  w.AMamd,  Salk.  839. 
PricM  T.  Archbiikop  of  CoHierbuty,  14  Vet.  S64. 
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I  give  and  bequeath  the  said  house  to  her  brother,  Walter       1831. 
Bees,  to  be  freely  possessed  and  enjoyed,  his  heirs  and  om- 
signs  for  etoer. ^JiiitOt  To  the  above-named  TFn/ifer  Bees, 
the  house  where  David  Dames,  smithy  now  lives,  to  be 
freely  possessed  and  enjoyed,  his  heirs  and  assigns  for 
ever.     Ditto,  To  Mary  Jenkins,  my  grand-daughter,  the 
house  where  Margaret  David,  widow,  now  lives.  A]8o(a), 
the  house  where  James  Maddock,  smith,  now  lives,  be- 
tween my  two  grand-daughters,  Mary  and  Margaret 
Jenkins.     Ditto,  To  William  Evans,  the  house  where 
Walter,  the  weaver,  now  lives,  and  the  smith's  shop  on 
the  mountain.     Ditto,  To  my  grand«daughter,  Mary 
Jenkin,  one  feather-bed,  with  the  appurtenances,  and 
one  half  chest,  after  the  decease  of  my  well-beloved  wife, 
and  if  she  shall  happen  to  die  without  issue,  then,  I 
give  and  bequeath  the  same  to  her  sister,  Margaret. 
Xnd,  further,  I  give  and  bequeath  to  my  well-beloved  wife, 
the  sum  of  twenty  ponnds  yearly,  and  every  year  as  long 
as  she  lives,  to  be  paid  out  of  the  freehold  estate,  and  the 
lease  of  Penylan,  by  trustees,  hereinafter  named,  and  at 
the  same  time,  notwithstanding  there  will  be  nothing  to  the 
grandchildren  as  long  as  their  grandmother  lives,  and  all 
just  debts  are  paid.    And,  further,  if  it  shall  happen  that 
either  of  my  two  daughters  happens  to  die  in  the  lifetime 
of  their  husbands,  then  and  there  my  two  ^ns-in-law  are 
to  find  sufficient  security  for  the  goods  and  chattels  they 
have  in  their  possession,  by  the  trustees  to  be  kept  safe 
to  the  children  of  the  deceased,  and  if  he  or  they  refuse 
to  give  security  to  the  trustees  for  the  same.     And,  fur- 
ther, I  do  ordain  and  impower  my  under-named  trustees 
to  take  possession,  that  the  whole  of  my  goods  may  be  kept 
*afefor  my  grandchildren,  and  be  divided  between  them, 
share  and  share  alike,  and  my  two  daughters  to  be  two 
executrixes  of  this  my  last  will  and  testament,  to  have 
and  to  hold  all  and  singular  my  goods  and  chattels,  ex- 
cept as  before  excepted.    And  further,  if  any  of  my  rela- 

(a)  Ste  note  io  praccdiog  page. 
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183L  tions  shall  at  any  time  cause  any  trouble  to  the  troeAees, 
I  do  utterly  cut  them  off  from  any  benefit  of  this  my  last 
will  and  teetament  And  farther,  at  the  same  time,  I  do 
hereby  nominate  and  appoint  my  trusty  friendsy  Morgan 
Rees,  gent,  of  Rhydycedrigf  and  PhUUp  Walton,  of  Ctp- 
pdf  as  trustees,  to  look  in  that  justice  should  be  duly  admi- 
nistered between  the  said  parties. 

At  the  trial  at  the  last  Summer  assizes  for  the  county 
of  Carmarthen f  the  question  was,  Whether  the  defend- 
ant, Walter  Rees,  took  the  legal  estate  in  the  house  called 
Plasbach,  under  the  above  will  of  his  grandfather? 

Mary  Rees,  the  daughter  of  testator  and  sister  of 
Walter  Rees,  died  in  the  lifetime  of  their  grandfather 
without  issue ;  and  the  testator  died  in  December  1829, 
leaving  a  widow  who  was  alive  at  the  trial. 

Bosanquet  J.  was  of  opinion  that  the  trustees,  Morgan 
Rees  and  Philip  Walton,  took  the  legal  estates  under  the 
will  of  the  grandfather,  and  directed  a  verdict  for  the 
plaintiff,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit 

Maule  obtained  a  rule  accordingly.  —  He  mentioned 
that  a  variance  was  contended  for  at  the  trial,  the 
avowry  being  for  half  a  year's  rent  due  25th  March 
1830,  whereas  the  grandfather,  having  died  no  longer 
before  than  the  December  previous,  the  defendant 
Walter  Rees  could  not  have  been  entitled  before  that 
period ;  but  the  Court  said,  that  as  the  plaintiff  occupkd 
fw  part  of  the  year  for  which  half  a  year's  rent  would 
become  due,  the  devisee  Walter  Rees  would  have  been 
entitled  to  the  whole  i*ent  claimed  on  an  avowry  at  com- 
mon law  stating  the  grandfather's  death  and  devise 
to  him,  and  thought  the  verdict  could  not  be  sustained 
on  that  ground. 

Russell Serji.  John  Evans  eindMalkin  shewed  cause.-— 
The  trustees  being  to  pay  the  annuity  to  the  widow  out 
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of  freehold  land,  the  question  is,  Whether  the  legal       1831. 
estate  is  given  to  them?    The  law  will  imply  sach  an 
estate  to  be  in  them  as  is  necessary  to  perform  the  trusts 
which  are  created  for  them  to  perform  ;  Trent  v.  Hanr 
^gyifi^)  where  Lord  EUenbarougk  says,  *^To  be  sure, 
trustees  must  in  all  cases  be  presumed  to  take  an  estate 
commensurate  with  the  charges  or  duties  imposed  upon 
them/'    The  other  side  will  argue,  that  no  estate  having 
been  given,  none  can  be  implied ;  a  case  very  different 
from  those  where  the  estate  taken  by  trustees  has  been 
cut  down  by  implication,  to  suit  the  estate  they  ought  to 
take.    But  Treni  v.  Hannmg  is  in  point  in  answer. 
Testator  there  devised  to  his  widow  200/.  per  annum  for 
life,  in  addition  to  her  jointure  secared  on  real  estate 
by  deed  previous  to  marriage,  testator^s  debts  bang  pre- 
viously paid,  and  6000/.  to  each  of  his  younger  children, 
payable  on  their  attaining  twenty-one  respectively,  and 
then  by  the  next  clause  appointed  J..,  B.,  and  C.  ''  at 
trusiees  of  inheriiiuux  for  the  execution  thereof."    The 
Master  of  the  Rolls  sent  the  case  to  the  Common  Pleas, 
where  it  was  argued  by  the  present  Mr.  Baron  Bayiey 
for  the  plaintiffs.    The  certificate  being  in  favour  of 
the  defendants,  (6)  and  Lord  Eldan,  before  whom  the  case 
came  on  for  further  directions,  being  dissatisfied  with  it, 
the  case  was  again  sent  for  the  opinion  of  the  Court  of 
King's  Bench.  The  majority  of  that  Court  held  that  the 
trustees  took  a  fee  in  the  lands  devised,  (c/   Lawrence  J. 
shews  by  his  certificate,  that  he  differed  from  the  other 
judges,  on  the  grounds  that  the  will  did  not  refer  at  all  to 
the  testator's  lands,  that  nothing  shewed  that  the  annuity 
was  to  be  paid  out  of  them,  and  that  the  expression  of  in- 
heritance used  in  the  will^  was  too  uncertain  to  pass  the  es- 
tate in  disinherison  of  the  heir.  The  Lord  Chancellor  coin- 
cided with  the  majority  of  the  King's  Bench,  and  decreed 

(•)  7  Eut,  99.  (6)  1  New.  R.  110.  (1804.) 

(e)  7  Eift,  07. 105.(1800.) 
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1831  •      that  the  tnuteea  took  a  fee.    The  case  was  heard  in  the 
House  of  Lords  on  appeal,  who  decided  it  in  the  same 
manner,  (a)  The  implication  of  estatein  the  tnisteesmade 
in  that  case,  went  much  further  than  is  here  requisite^ 
ibr  the  freehold  estate  was  not  charged  in  express  terms,  as 
here,  or  even  mentioned ;  but  the  implication  proceeded  on 
the  jointure  of  the  wife,  secured  on  the  real  estate,  and 
on  the  words  '^  trustees  of  inheritance/'     In  Oaiu  ▼. 
Cooitsff,  (fr)  the  testator,  seised  in  fee  of  the  land  in  ques- 
tion, gave  several  legacies,  and  then  directed  ''  these 
legacies  to  be  faithfu^y  paid  by  my  trustee,  John  Cooke, 
every  year."    He  also  bequeathed  '^  unto  my  trustee  and 
executor,  out  of  the  yearly  rents  of  the  iarm,  1/.  lO^.  a 
year  and  yearly,"  for  repairs,  &c.  of  a  farm;  also,  "5/. 
to  build  a  tomb  for  me—  ke  and  kis  heirs  always  to  see 
that  it  be  kept  in  order;"  and  in  the  last  clause,  ''And 
I  do  hereby  constitute  John  Cooke^  before  mentioned, 
sole  executor  and  trustee  of  this  my  last  will  and  testa- 
ment, he  paying  all  my  just  debts,  legacies,  and  funeral 
charges."    The  Court  thought  it  quite  clear  that  the 
trustees  took  a  fee.  Lord  Mansfield  saying  he  had  not  a 
particle  of  doubt,  and  Wilmot  J.  adding,  **  No  particular 
technical  terms  are  requisite ;  it  is  sufficient  if  the  im- 
plication be  strong,  violent,  and  necessary.    Nowhere 
are  trusts  to  be  executed,  which  the  trustee  could  not 
execute  and  effectuate  without  having  an  estate  in  fee 
devised  to  him."     Yates  J.  said  that  the  estate  must  be 
co-extensive  with  the  charges,  viz.  annuities  charged  on 
the  real  estate,  and  devised  in  fee.    How  in  this  case 
could  the  20/.  a  year  be  paid  out  of  the  freehold,  unless 
the  trustees  took  a  legal  estate  ?   Whatever  estate  was 
here  given,  is  here  also  continued  ;  so  that  no  question 
arises  whether  the  estate  given  to  the  trustees  is  at  an 

(a)  1  Dow'i  R.  102.  •omioe  Treni  f .  Treni  and  Otben. 
.    (6)  3  Burr.  1G84. 
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eod.    Jemknuy.  JeMn$(a)  meets  any  obserration  that        1831. 
the  aanuity  was  to  be  paid  out  of  certain  lands^  the 
same  words  being  used  in  that  case  as  in  this*    Doed. 
Lttottitry.  Bigg$  (fi)  and  Doe  ▼•  Woodkouse  (c)  are  also 
in  point. 

Maule  and  JB.  F.  WUSami  in  support  of  the  rule.^- 
On  first  reading  this  will,  it  appears  difficult  to  see  how 
Walter  Rees  or  his  sister  could  take  no  estate  at  all  in 
Plaesbach,  which  is  expressly  devised  to  them  in  suc- 
cession, in  terms  which  carry  the  legal  estate.    The 
question  will  be,  whether  this  will,  containing  an  express 
deTise  of  a  legal  estate,  is  to  be  so  construed,  as  by  im- 
plication to  annul  it?  The  cases  cited  do  not  bear  out 
tbe  position  set  up  by  the  other  side,  in  the  generality 
contended  for.    Thus  it  appears  from  the  report  of  Oaiet 
T.  Cooie,  in  Blackstone's  Reports,  {d)  that  one  of  the 
several  annuities  bequeathed  was  given  to  the  heir, 
which  clearly  shewed  he  was  not  to  take,  and  there 
being  no  devise  over,  or  express  devise,  as  in  this  case, 
nobody  else  could  take,  except  the  trustee.    In  Trent  t. 
Hmuimg,  the  whole  Court  of  Common  Pleas  and  Mr. 
Jos.  Lawrence  differed  from  the  judgment  of  three  judges 
of  the  King's  Bench,  and  the  Lords  EUon  and  Bedesddk 
treated  the  case  in  the  House  of  Lords  as  one  of  great 
doubt    There,  had  the  word  ''  my"  preceded  ''  inherit- 
ance," the  trustees  would  have  been  cleariy  referred  to 
the  landed  property.      But  in  this  case,  trustees  are 
appointed  ''  to  see  justice  done,^'  viz.  to  form  a  kind  of 
domestic  tribunal.    In  Trent  v.  Hanning  the  trustees 
were  to  perform  various  duties,,  which  could  not  possibly 
have  been  done  without  their  taking  a  fee.    Nor  in  that 
case  was  there  any  devise  over.    In  Doe  v.  Woodhouse 


(a)  WiUm,  S60.  (*)  2  TMvt.  100.  (c)  4  T.  R.  89. 

(0W.BU.64S. 
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1831.       there  was  no  express  disposition  of  the  property  after 
the  wife's  death :  an  annuity  is  given  to  ihe  heir  at  law. 


Anthoky 


V.  and  the  trustees  were  to  pay  debts,  &c.  out  of  the  whole 

estate.^  That  case  is  very  distinct  iVom  the  present,  as  a 
necessity  existed  for  the  trustees  to  take  a  fee. 

In  the  absence  of  clear  expression,  implication  is  a 
twilight  to  discern  the  intention ;  but  expresmm  fadt 
cemtre  tacUum.  From  Bamfidd  v.  Fopham{b)  it  appears 
that  words,  however  potent  by  way  of  implication  to 
raise  a  particular  estate,  should  never  control  what  was 
before  distinctly  expressed  in  the  will.  Here  an  express 
legal  estate  passed  by  the  devise  to  Walter  Reef  and  his 
sister. 

[Lord  Lyndhurst  C.  B. — Suppose  the  latter  clause  to 
confer  an  estate  in  fee  on  the  trustees,  in  terms  so  as  to 
enable  them  to  execute  the  trusts,  would  not  that  be 
consistent  with  the  former  devise  ?  The  will  would  then 
c<»tain  a  substantive  devise  of  the  legal  estate,  and  the 
only  way  to  reconcile  all  parts  of  it  will  be,  to  give  the 
trustees- the  legal  estate  in  fee,  and  the  equitable  estate 
to  the  parties  beneficially  interested. 

Baykjf  B.— It  is  difficult  to  say  the  express  legal  estate 
is  given  by  the  devise  to  Walter  Rees,  for  the  testator 
uses  words  applicable  to  either  a  legal  or  equitable 
estate.] 

The  Court  is  not  driven  to  imply  a  fee  in  the  trustees 
by  the  impracticability  of  executing  the  will  without 
that  construction,  for  the  will  may  be  carried  into  effect 
without.  These  persons  are  not  appointed  simply  trus- 
tees, or  ''  trustees  of  inheritance,"  but  are  simply  men- 
tioned as  trustees  to  look  in  and  see  justice  done  betweai 
the  parties.  The  whole  scope  of  the  will  shews  that  the 
fhimer  of  it,  a  village  schoolmaster,  had  probably  in  his 
mind  the  supervisors  or  overseers  of  a  will,  who  were 

(«)  Hil.  1702.    1  Pecre  W.  56. 
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formerly  appointed  to  overlook  the  trustees  and  execu-        183L 
tors,  (a)    Those  persons  could  not  otherwise  intermeddle 
than  by  counsel  or  advice,  or  complaining  in  the  Spiri- 
taal  Court>  and  w^e  looked  on  as  mere  candle-holders^ 
while  the  executors  told  the  deceased's  money,  (b) 

Again,  the  charge  on  the  estate  for  payment  of  debts 
and  of  an  annuity  to  testator's  widow  is  good,  without 
implying  any  estate  in  the  tru^ees.  After  the  express 
devise  to  the  defendant  Waber  ^Rees,  the  only  implica- 
tion  consistent  with  it,  or  necessary  to  be  made,  is,  that 
the  trustees  shall  be  seised  of  the  rentcharge  in  trust  for 
the  widow,  with  power  to  enter  and  distrain  ibr  it  if 
necessary,  and  pay  it  over  to  her. 

[Lord  Lyndhurst. — ^What,  in  that  case,  would  be  the 
use  of  interposing  trustees  ? 

Bayley  B. — If  you  give  an  estate  to  ^.  in  trust  to 
permit  B.  to  receive  the  rents,  the  legal  estate  is  in  B. ;  {e) 
but  if  the  estate  is  given  to  A.  in  trust  to  pay  over,  the 
legal  estate  is  in  the  trustees,  {d)  A  distress  is  a  hazard- 
ous and  circuitous  mode  of  raising  the  money,  compared 
with  the  receipt  of  the  rents  by  the  trustees  in  right  of 
tile  estate  vested  in  them,  with  power  to  pay  them  over 
according  to  the  will.] 

The  nature  of  the  estate  taken  by  the  trustees,  in 
order  to  perform  their  functions,  may  be  well  illustrated 
by  Lord  EtdofCs  observation  in  WUkinson  v.  Adams :  (e) 
^  With  regard  to  that  expresmon,  necessary  implication,  I 
will  repeat  what  I  have  before  stated,  from  a  note  of 
Lord  Hardwieke*s  judgment  in  Corritan  v.  HeUier,{f) 

(a)  Sec  /«e0^«  Law  Diet.  tit.  Siperrisor. 
(i)  4  Bun't  Bee.  L.  126.  T^twlMe%  Edit. 

(e)  Hmriim  t.  Btrioth  7  T.  R.  652.   and    tee  Uie   oases  coUected, 
2  Saaad.  11.  b.c.  d.  in  Dotes  to  /tfaJrefON  t.  Morton, 
(d)  Ibid,  and  see  Gaik  r.  BaMwin,  2  Ves.  646. 
(«)  1VCS.&B.466. 
(0  2  Cox,  240.  cited  4  Bn>.  C.  C.  460.    2  Ban.  022.  Sd  Bdit.  1631. 
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'  /  ? 


1 83 1.  that  in  construing  a  will,  conjecture  most  not  be  takeo 
for  implication^  but  **  necessary  implication*'  means  not 
natural  necessity,  but  so  strong  a  probability  of  inten- 
tion, that  an  intention  contrary  to  that  which  is  imputed 
to  the  testator  cannot  be  supposed. 

Lord  Lymdhurst  C.B. — This  question  has  arisen 
on  the  devise  by  the  testator  to  his  grandaughter  Mar^ 
**  of  the  house  called  Plaesbach,  where  widow  William 
Anthony  now  lives/'  and  if  it  happens  she  dies  without 
issue,  then  the  house  is  given  to  her  brother   WaUer 
Rees,  to  be  freely  possessed  and  enjoyed,  his  heirs  and 
assigns  for  ever.  ^  Had  the  will  stopped  here,  it  is  clear 
that  the  legal  -estate  would  have  passed  to  the  grand- 
daughter, with  remainder  to  t}ie  defendant  Waller  Rees. 
But  all  the  will  must  be  taken  together,  and  in  a  latter 
part  of  it  the  testator  says,  **  I  give  to  my  wife  the  sum 
of  202.  yearly  and  every  year,  as  long  as  she  lives,  to-be 
paid  out  of  the  freehold  estate  and  the  lease  of  Penylau, 
by  trustees  hereinafter  named,  and  at  the  same  time, 
notwithstanding  there  will  be  nothing  for  the  grand- 
children as  long  as  their  grandmother  lives."    Thus  the 
estate  previously  conferred  was,  and  must  be  taken  to 
have  been  given  subject  to  the  proviso  in  this  subse- 
quent clause.    Now  the  trustees  appointed  by  the  last 
clause  of  the  will  cannot  do  their  duty  without  being  in 
possession  of  the  estate ;  for  if  the  rents  amount  to  more 
than  will  pay  the  widow's  annuity  of  20/.,  they  must 
pay  the  surplus  over  to  the  grandchildren,  the  nltiraate 
objects  of  the  testator's  bounty.    Then  the  legal  estate 
is,  and  must  be,  given  to  the  trustees,  in  order  that  they 
may  execute  their  duty,  and  both  provisions  in  the  will 
may  be  reconciled,  by  giving  the  grandchildren  a  bene- 
ficial interest,  to  take  after  the  annuity  of  20/.  is  satis- 
fied. 
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Bayley  B. — I  am  of  the  same  opinion ;  and  I  think  183 i« 
that  by  the  construction  we  thus  adopts  we  give  the 
right  eflBect  to  every  part  of  the  will,  which  we  should 
not  do  if  we  assented  to  that  which  has  been  suggested 
(m  the  part  of  the  defendants.  We  are  to  look  to  all  the 
parts  of  the  will,  and  if  that  which  appears  absolute  in 
one  part  is  subsequently  qualified  in  another,  we  should 
give  effect  to  that  qualification. 

Here  the  estate  in  question  was  given  to  the  grandr 
daughter,  and  if  she  died  without  issue,  (a)  to  the 
grandson  Walter  Rees :  now  if  the  will  had  ended  there, 
the  devise  would  have  been  an  unqualified  devise  to 
Mary,  with  remainder  to  Walter.    I  cannot  say  that  it 
is  an  express  devise  of  the  legal  estate,  for  no  words  ap- 
pear amounting  to  that;  and  the  argument  that  an  ex- 
press legal  estate  is  given,  seems  to  me  unfounded.     Is 
there  then  any  subsequent  qualification  ?   Suppose  that 
the  words    '^  subject  to  the  qualifications  hereinafter 
mentioned''  had  been  introduced  into  the  devise  to  the 
grandchildren,  we  must  have  regarded  them ;  and  yet 
those  words,  though  not  used,  are  in  every  will  neces- 
Kurily  implied.    Then  consider  what  is  the  qualification 
here  to  be  found.    Testator  gives  and  bequeaths  to  his 
wife  (not  to  trustees,  in  order  that  they  might  take  a 
rentcharge,  as  was  argued,)  the  sum  of  20i.  yearly,  to  be 
paid  out  of  the  freehold  estate  and  the  lease  of  P.,  by 
trustees  thereinafter  named  ;  and  at  the  same  time,  not- 
withstanding there  would  be  nothing  for  the  grandchil- 
dren as  long  as  their  grandmother  lived,  and  all  just 
debts  were  paid.     Whether  the  provision  to  pay  debts 
gave  a  legal  estate  to  the  trustees  for  that  purpose  or 
not,  they  are  directed  to  do  acts  which  they  cannot  per- 

(«)  QMert,  if  Marif  took  u  e«tfttt  UU.    Perk.  i.  ITS.  oitod  bj  PowittJ. 
^^nfiM  ?.  Pcpham,  1  P.  W.  S6.  ftoc  ud  MO  Smmd^^'a  ouo,  9  Co.117.  b 
but  M.  ptr  Lord  Keopor  Wrigki;  tad  ido  VMgb.SSO.  tsd  .FItWr  t. 
^>  1  P.  W.  14.  tbat  ibc  took  ui  eitftto  for  \ih  oolj. 
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1831«  fpna  without  having  the  legal  estate  in  the  premiseB 
vested  in  them  by  implication.  How  can  they  pay  the 
annuity  out  of  the  freehold  estate,  bat  by  receiving  the 
rents  and  profits,  and  paying  it  out  of  them  ?  The  sur- 
plus rents  would  be  to  be  proportionably  divided  among 
the  grandchildren. 

It  is  said  that  it  would  be  quite  sufficient  for  eflfectiDg 
the  objects  of  the  will,  if  the  trustees  were  to  have  a 
power  of  enirjf  and  distress  for  the  rentcharge,  so  as  to 
have  no  necessity  to  imply  a  legal  estate  in  the  lands; 
but  as  that  construction  would  merely  drive  the  trustees 
and  the  widow  to  the  necessity  of  distraining  or  going 
to  a  court  of  equity  for  .payment  of  arrears,  I  am  of  opi- 
iu(m  that  the  testator  did  not  mean  the  trustees  to  have 
such  a  limited  interest  Many  cases  shew  that  where 
trustees  are  to  pay  out  of  the  lands  devised,  they  must 
take  the  l^gal  estate.  It  may  turn  out  that  the  general 
expression  in  BampJUld  v.  Papkam,  (a)  '*  that  where 
there  is  an  express  estate  limited,  no  implication  ought 
to  be  admitted  to  control  it/'  ought  to  be  taken  in  the 
confined  sense  which  the  facts  of  that  case  necessarily 
¥^ply»  v^2-  where  the  whole  estate  has  been  exhausted 
by  previous  limitations.  There  il.,  seised  in  fee,  devised 
to  trustees  and  their  heirs,  to  the  use  of  them  and  their 
heirs,  in  trust  for  Popham  for  life,  remainder  to  his  first 
son,  &c..  in  tail  male,  and  for  want  of  issue  nuzk  of  Fop^ 
ham,  remainder  over.  There,  had  Popham  been  hdd  to 
take  an  estate  tail  by  implication,  the  previous  express 
limitation  to  him  for  life  only  would  have  been  utteily 
useless,  and  he  might  have  barred  the  remainders.  That 
decision  pronounced  in  efiect  that  a  son  of  Popham  never 
could  have  issue  male  not  expressly  provided  for. 

On  the  whole,  I  am  of  opinion,  that  in  this  case  the 
legal  estate  vested  in  the  trustees,  such  an  amount  of 

(«}  1  Petrt  Wm .  54  &  66. 
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interest  being  necessary  to  carry  the  objects  of  this  *#in  1831. 
into  effect  Doe  v.  Woodhouse  (6)  goes  nearly  the  whole  ^^^^ 
length  of  this  case.  v. 

Rbu. 

Garrow  B.  concurred. 

Holland  B. — As  to  the  argument  thai  the  trustees 
mentioned  in  this  wilt  were  only  meant  to  be  sapetf  isors 
or  friendly  arbitratons,  oonstitnting  a  sort  of  dcmeslio  ^ 
fonimy  if  we  look  at  the  earlier  parts  of  the  wiU»  wd  shall 
find  that  the  trustees  are  mentioned  again  and  RgaiD» 
and  duties  are  assigned  to  be  performed  by  them  as 
such.  Thus  they  are  to  take  security  for  the  personalty 
if  it  became  necessary,  according  to  the  dispositions  of 
the  win,  and  to  take  possession  of  it  for  the  benefit  of 
the  legatees.  It  is  not  till  after  these  directions  that  the 
words  of  supervision,  **  to  look  in  and  see  that  justice 
be  duly  administered/'  are  introduced.  Doe  t.  Wood^ 
home  is  not  distinguishable  on  principle.  Considering 
it  impossible  that  a  less  estate  could  pass  to  the  trusietts 
than  was  necessary  to  enable  them  to  perform  their  dui- 
ties,  I  am  of  opinion  that  thd  legal  estate  in  Floibaek 
Tested  in  them,  and  not  in  Walter  Rees,  the  defendant. 
This  rule  most  therefore  be  discharged. 


Rule  discharged. 


(tf)  4  T.  R.  SO. 
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Proeeiioii 

which  the  day 
of  the  month 
•ndjear  are 
not  indorsed 
punnant  to 
M0,  Gen, 
Mtek.lW.4. 
will  not  be 
■et  afide  on 
that  aoeonnt, 
that  rule  be-> 
ing  merely 
directory. 


MiLLBR  agamsi  Bowoen. 

A  RULE  had  been  obtained  by  CharmeU  to  set  a^ide 
"^^  the  senrice  of  a  quo  minus  for  irregularity,  with 
costs,  the  date  of  the  month  and  year  on  which  it  was 
issued  not  being  indorsed  on  the  process,  according  to 
Reg.  Gen.  M.T.  1  W.  4.  (a) 

John  Jervis  shewed  cause,  citing  Coleby  v.  Norris,(b) 
where  on  a  like  motion  it  was  held  that  the  date  in- 
dorsed on  the  copy  of  a  writ  served,  is  no  part  of  it,  and 
that  the  teste  being  right,  it  was  sufficient  The  rule  of 
court  does  not  direct  any  indorsement  on  copies.  He 
also  insisted,  that  since  notice  of  the  motioa  given,  the 
plaintiff's  attorney  had  offered  to  pay  the  costs  of  the 
amendment  if  the  mistake  were  pointed  out,  and  that 
if  the  rule  were  made  absolute,  the  defendant  must  pay 
all  costs  incurred  after  that  offer.    Beeston  v.  Becket.  (c) 

Channett  supported  his  rule  on  the  grounds  of  the 
importance  to  a  defendant  to  know  the  day  when  the 
process  issued,  e.g.  to  his  pleading  to  a  tender  or  sta- 
tute of  limitations,  and  that  he  was  entitled  to  know 
that  from  the  indorsement  on  the  process,  and  not  by 
the  trouble  of  searching  the  office. 

Lord  Lyndhurst  C.B. — ^The  rule  of  court  is  merely 

« 

directory,  and  the  irregularity  in  this  process  is  not 
such  as  calls  on  us  to  set  aside  the  service ;  ,but  as  it  is 


(a)  VoL  I.  Appendix,  p.i?. 
(e)  4  M.  &  R.  100. 


(*)  1  Will.  01. 
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the  first  application  since  the  rule  of  court,  this  rule       1831. 
should  be  discharged  without  costs. 


Bayley  B.— la   Shaw  v.  Evan$,{a)   the  court  of 
KiDg'^  Bench  held  that  a  rule  of  court  of  Mich.  42  G.  3. 
reqairing  a  defeasance  to  be  written  on  the  same  paper     ^'  »«^*->nH 
on  which  a  warrant  of  attorney  is  written,  was  merely  ^.^ZntV^i  u, 
directory,  and  that  the  instrument  was  not  avoided  by 
that  defect. 

« 

Rule  discharged  without  costs.  (&) 


1 ',  ♦  /  1 

,j    }    '.Ml'.       .j 


(a)  14  KMt.  576. 

(i)  Thit  case  oocurtd  in  Trinitj  Term,  1831,  bat  wu  iotdirerteiitlj 
•mitled  from  the  report  of  that  term. 


Allen  against  Milneb. 

INDEBITATUS  assumpsit  for  50/.  for  turnpike  tolls ;  Indebitotn 
A  with  the  money  counts.  T^b^^M. 

Pleas,  1st,  the  general  issue;  2d^  to  the  count  for  Plea  that  dif- 
toUs  that  after  the  making  of  the  promise  and  un-  jq^  arisen  bel 
dertaking,  (c)    and    before  the   day  [of  the    exhibit-  tween  plain- 

feDdant 
touching  the  saideUim,  the  matter  in  difference  waa  referred,  and  an  award  was 
made  by  which  13/.  only  was  directed  to  be  paid  by  plaintiff  to  defendant ;  with- 
oat  ayerring  performance  of  the  award  b^  payment  of  that  sum.  Plea  held  bad 
on  demurrer,  being  no  answer  to  the  action  for  a  tUbi,  snch  debt  and  its  amount 
being  all  that  was  referred,  and  the  award  being  for  payment  of  money  and 
not  for  performance  of  any  collateral  act. 

(c)  Defendant  by  pleading  the  award  alter  the  promim  made,  admitt 
plaiatiflT  to  ba?e  a  caase  of  action  on  the  proroiaei,  bat  relief  that  be  !• 
barred  by  the  award,  and  an  admission  e?en  of  a  coloar  of  action  is  saffi- 
cient  to  prevent  the  pleading  from  amonnting  to  the  general  issne.  Carlb. 
18S.    Cro^  f .  Barris, 

VOL.  II.  -  I 
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1831.       iog   ^}je  bill  of  the   said    plaintiff  against    him  the 
said   defendant,  to  wit  on    the  26th  Sqfi.  1829,   ia 
the  county,  8cc.  differences  having  arisen,  and  being 
depending   between    the  plaintiff  and    the    said  de- 
fendant,   touching  and  concerning   thesaid   cliiini  in 
the  said  first  count  mentioned    they  mutually  sub- 
mitted themselves  to  refer,  and  did  then  and  there  re- 
fer the  said  inatier  in  difference  to  the  arbitration  of  W.  U. 
and  T.F,;  and  in   case  they  should   not  agree,  then 
to  the  umpirage  of  T.  P.,  and  the  decision  of  the  um- 
pire to  be  final;  and  the  defendant  averred  that  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  the 
county  aforesaid,  in  consideration  that  the  said  defend- 
ant had  then  and  there  undertaken,  and  faithfully  pro- 
mised the  plaintiff  to  perfonn  and  fulfil  all  things  in  the 
said  submission  contained,  and  in  the  said  award  or 
umpirage  to  be  contained  on  the  part  of  the  defendant 
to  be  performed  and  fulfilled,  he  the  said  plaintiff  under- 
took, and  then  and  there  faithfully  promised  the  de- 
fendant to  perform  and  fulfil  all  things  in  the  said  sub- 
mission contained,  and  in  the  said  award  or  umpirage 
to  be  contained  on  his  the  said   plaintiff's  part  to  be 
performed  and  fulfilled  ;  and  the  defendant  further  said, 
that  the  said  arbitrators  not  having  agreed  upon  the 
matter  so  referred  to  them,  the  said  umpire  thereupon 
in  due  time,  to  wit^  on  the  24th  Oct.  in  the  year  afore- 
said, in  the  county  aforesaid,  took  upon  himself  the  bur- 
then of  the  said  arbitration  and  umpirage,  and  having 
dttly  examined  and  considered  the  said  subject  oiatter 
in  difference  between  the  plaintiff  and  defendant,  the 
said  umpire  did  make  his  award  and  umpirage  in  writ- 
ing, under  his  hand,  of  and  concerning  the  premises,  and 
did  thereby  then  and  there  award  and  declare  that  the 
defendant  should  pay  the  plaintiff  the  sum  of  132.  as  by 
the  said  award,  reference  being  thereunto  liad,  wiU  more 
fully  appear,  and  this  the  defendant  is  ready  to  Terifvi 
&c. 
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Special  demurrer,  stating  the  fiollowing  causes:—       1831. 
That  the  defendant  hath  not  in  and  by  his  said  plea      ^^   . 
shewn  performance   of  the  said  award  by  the  pay-  «• 

ment  by  him  the  defendant  to  the  plaintiff  of  the  said 
sum  of  13/.  in  that  plea  mentioned ;  and  that  defegadant 
hath  not  shewn  satisfaction  for  the  non-performance  of 
the  said  promise  and  undertaking,  and  that  the  plea 
amounts  to  accord  only  without  satisfaction. 

Joinder  in  demuner. 

Cmduig  for  the  plaintiff  suppoited  the  deamrfen— This 
amounts  to  a  plea  of  confession  and  avoidance*  see  per 
Demon  J.  Addersky  v.  Ewmi(a);  but  though  it  admits 
bOl.  to  be  still  due  to  the  plaintiff,  and  avers  that  IS/, 
was  awarded  to  be  paid  by  the  defendant  to  the  plain- 
tiffi  it  does  not  avoid  by  shewing  performance  of  the 
award  by  payment  of  that  sua*  It  thus  alleges  accord 
without  satisfaction!  for  the  13L  awarded  cannot  be  con* 
sidered  in  law  as  a  saAisfaction  of  the  larger  debt  de- 
manded in  the  first  count  Supposing  even  that  the 
plaintiff  is  estopped  by  his  submission  to  arbitration^  from 
claiming  more  than  the  sum  awarded,  and  that  the  case 
stood  as  if  the  13/.  only  was  originally  due,  the  plea 
would  be  bad  for  the  like  reason.  Nor  if  it  had  so  stated 
payment  would  it  have  been  any  aaawer,  for  there  would 
be  BO  satislaction  in  damages  fibr  the  non^performanoe  of 
the  promiae  between  the  time  when  the  money  was  found 
to  have  become  due  and  the  time  of  payment  The  um-^ 
pire  does  not  profess  to  award  interest  or  satisfactioA  for 
that  interval,  having  no  power  to  do  so  under  the  sub« 
missiooi  which  only  authorized  him  to  inquire  whether  the 
bOl.  daimed  by  plaintiff,  or  any  o^er  sutti  was  doe.  He 
was  in  fact  more  an  aocountant  than  an  arbitrator. 
Such  a  plea,  though  good  if  pleaded  by  way  of 
payment  after  the  day  of  payment,  is  bad  if  pleaded 

(«)  1  Ld.  Kenyon,  260. 

I  2 
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1831.  by  wayof  accord  and  satisfaction.  HolroydJAnJFirancisyi 
CryweU{a)  says,  "  It  was  decided  in  Perry  v.  Odipg- 
sell  (A)  that  payment  after  the  day  is  good  by  way  of 
discharge  but  not  of  satisfaction.  Here  upon  the  whole 
record  it  appears  that  the  plaintiff  had  a  cause  of  action 
in  respect  of  which  he  has  sustained  a  damage  which  is 
yet  unsatisfied.  The  defendant  ought  to  hare  pleaded 
that  the  money  was  paid  in  satisfaction  of  the  damages 
sustained  by  the  non-performance  of  the  promises.*'  So 
that  if  the  plea  here  was  that  the  13/.  awarded  had  been 
paid,  it  would  be  pleaded  by  way  of  satisfaction  of  all 
or  part  of  the  claim,  and  not  by  way  of  payment.  Now  an 
accord  must  appear  to  be  advantageous  to  the  party,  other- 
wise it  can  be  no  satisfaction,  therefore  in  trespass  for 
taking  cattle,  it  is  no  good  plea  to  say  that  there  was  an 
accord  that  the  plaintiff  should  ha?e  his  cattle  again,  for 
that  is  not  any  satisfaction,  (b)  So  here  it  is  no  good  plea 
to  say  that  by  an  award  the  plaintiff]  shall  hare  13/., 
which  the  arbitrator  finds  to  have  been  due. — IBay- 
ley  B.  That  sum  might  have  included  damages  as  well 
as  the  sum  originally  due. — Lord  Lyndhurst  C.  B.  The 
only  point  in  dispute  on  the  pleadings  is.  Whether  there 
has  been  payment  or  not  ?] 

Secondly,  The  plea  is  bad,  because  it  does  not  aver  a 
payment  of  the  13/.  which  allegation  might  have  made  it 
an  informal  plea  of  payment.  Had  the  action  been  origin- 
ally for  13/.,  a  plea  that  the  umpire,  after  examination  of 
the  case,  had  awarded  that  sum  to  be  paid,  could  not  have 
been  a  discharge,  for  the  award  gives  nothing  for  the  de- 
tention of  the  debt,  and  nothing  which  the  plaintiff  had 
not  a  right  to  before  the  debt  became  in  arrear.  This  case 
is  one  in  which  the  claim  mentioned  in  the  plea  is  ascer- 
tained, and  is  quitedifferent  from  an  action  for  unliquidated 
damages ;  for  here  the  plaintiff  not  only  complains  that 

(«)  5  B.  &  A.  888.  (b)  4  Mod.  250. 

(6)  Bac.  Abr.  Accord  and  Stliaraction,  A. 
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13L  was  due,  but  that  it  was  detained ;  whereas  there,  as        183 1. 
no  detention  of  any  particular  sum  for  a  certain  time 
could  exist,  a  reference  of  the  claim  to  arbitration  in- 
cludes every  thing,  and  the  plaintiff  if  barred  of  his  right 
of  action  has  an  equivalent. 

At  all  events  this  plea  is  ill  pleaded  to  the  whole  sum 
claimed  in  the  first  count,  viz.  50/.,  whereas  the  correct 
course  would  have  been  to  plead  the  general  issue  tion 
assumpsit  as  to  that  sum,  except  13/.,  and  as  to  that,  to 
have  pleaded  specially.  Thomas  v.  Heathorn  (a),  Kears- 
lake  v.  Morgan  (6). 

Ckiiion  contrsi,  in  support  of  the  plea.  —  No  particular 
sum  is  confessed  by  this  plea  to  be  due.  It  states  that 
differences  existed,  which  were  referred  to  arbitration. 
Then  the  amount  of  the  claim  was  in  dispute  and  not 
liquidated,  and  the  sum  awarded  must  be  taken  to  in- 
clude the  plaintiff's  claim  and  damages  for  its  detention. 
But  the  question  is.  Whether  a  plea  of  arbitrament, 
where  the  award  remains  unperformed,  will  bar  an  ac- 
tion for  the  original  claim  ?  (c)  An  award,  though  not  per- 
formed, may  be  a  good  plea  in  bar  to  a  suit  for  the  original 
cause  of  action,  whenever  the  party  has  a  remedy  on 
the  award  to  compel  its  execution.  Crofts  v.  Harris  (d), 
which  was  also  in  assumpsit,  and  contained  a  count  for 
wares  sold.  Freeman  v.  Bernard  (e)  lays  down  the  same 
position,  **  wherever  the  award  gives  a  new  duty  in  lieu  of 
the  former,  for  a  submission  implies  a  promise  to  perform, 
so  that  the  party  has  a  remedy  for  that  which  is  awarded.*' 
An  accord  differs  ftom  an  award  in  this,  that  it  is  no  bar 


(«)  3  B.  &  C.  477.  wad  mo  Cardi.  188.  {b)  5  T.  R.  518. 

(c)  See  1  Rol.  Abr.  267.  6mjm  v.  Tirnktr,  3  Lev.  24.  1  Keb.  848. 
Cro.  EI.  66.     Keilway,  181.     Ulwjrch,  281.     1  Saaod.  S24.  n.  (a) 

(tf)  Garth.  187.  and  see  PorfAno?.  Baiiy,  Salk.76. 

(«)  Salk.  69.  Qmeret  if  an  award  unperformed,  thougti  it  gifes  a  new 
dalj,  can  be  a  good  plea  after  the  time  of  performance  elapsed.    Ibid. 
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1831  •       till  executed ;  whereas  an  award  is,  if  pleaded  with  nrataal 

^^^       promises^  becaase  each  party  may  have  his  remedy  on 

«•  the  submission  of  the  other.    Allen  v.  Harm  {a).   An 

award  is  there  c<Mnpared  to  a  judgment.  —  [Biyky  B. 

A  judgment  extinguishes  the  original  cause  of  action,  an 

award  would  not.] 

Lastly,  Gascoyne  v.  Edwards  and  Another  (6)  ex- 
pressly decides  that  arbitrament  without  performance  is 
a  good  plea,  when  the  parties  have  mutual  remedies. 

Cowling  in  reply.  —  Gascoyne  v.  Edwards  was  an 
action  for  unliquidated  damages,  for  not  repairing  pur- 
suant to  covenant.  In  Crojis  v.  Harris,  the  reference 
being  of  all  matters  in  difference,  the  award  necessarily 
included  the  claim  and  damages  for  its  detention.  The 
original  right  of  action  revives  on  non-performance  of  the 
award,  which  had  suspended  it.  In  illustration,  Cramky 
V.  Hilary  (c),  shews  that  creditors  who  have  compounded 
with  a  debtor,  cannot  sue  him  till  he  breaks  his  agree- 
ment, but  are  then  remitted  to  their  original  rights. 

Cur.  adv.  vuU, 

Lord  Lyndiiurst  C.  B.  now  delivered  the  jndgment 
of  the  Court. 

This  was  an  action  of  indebitaius  assumpsit  for  tolls. 
Defendant  pleaded  as  to  the  count  for  tolls,  that  differ- 
ences had  arisen  between  him  and  the  plaintiff,  touching 
the  said  claim,  and  they  mutually  submitted  themselves 
to  refer,  and  did  refer  the  said  matter  in  difference  to  ar- 
bitration, that  they  mutually  promised  to  abide  by  the 
award,  and  that  the  umpire  made  his  award  of  and  con- 
cerning the  said  premises^  and  did  thereby  award  that 
the  defendant  should  pay  to  the  plaintiff  the  sum  of  13/. 

(a)  1  Ld.  Ra/.  122.  (h)  1  Y.  &  J.  19.  Excb.  M.  1826. 

(c)  2  M.  &  S.  120. 
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To  this  plea  the  plaiDtiff  demurred  specially » because       1831* 
the  defendant  had  not  averred  payment  of  the  13/«  or       XlleiT 
any  other  satisfaction  of  the  plaintiff's  demand.  v. 

The  question,  therefore,  is.  Whether  this  award  is  of 
itodf,  without  payment  or  satisfaction,  any  bar  ?  and  con^ 
sideriog  the  matter  of  the  plaintiff's  demand,  and  the 
nature  of  the  award,  we  are  of  opinion  it  is  not.  The 
plaintiff's  demand  is  for  a  debt,  and  the  award  is  not 
for  the  performance  of  any  collateral  act,  but  for  the 
paymeut  of  money.  The  matter,  therefore,  for  the  con« 
sideration  of  the  arbitrator  was,  Whether  there  were  any, 
and  what  debt  ?  The  award  only  ascertains  that  there  is 
a  debt,  specifies  the  amount,  and  directs  the  payment ; 
bat  the  money,  till  paid,  is  due  in  respect  of  the  original 
debt,  tV  e.  for  tolls.  Its  character  remains  the  same ;  no* 
thing  is  done  to  vary  its  nature,  or  destroy  its  original 
quaUty.  Had  the  demand  been  of  a  different  description, 
as  for  the  delivery  of  goods,  and  bad  the  award  directed 
a  payment  of  money  in  satisfaction  of  the  demand,  it 
might  then  have  been  said,  that  the  award  bad  changed 
the  nature,  of  the  original  demand,  that  tlie  right  re* 
maining  was  the  substitated  right,  t.  e.  the  right  to  have 
the  money ;  or  had  the  demand  been  for  a  debt,  and  th^ 
award  directed,  not  a  payment  in  money,  but  pay- 
ment in  a  collateral  way,  as  by  delivery  of  goods,  per- 
fomance  of  work,  &c.|  it  might  perhaps  have  been  said 
that  the  right  to  payment  in  money  was  gone ;  but  here 
the  HI.  is  to  be  paid  for  the  original  demand,  i.  e«  for 
the  tolls,  and  it  is  to  be  paid,  as  that  demand  was  to 
have  been  paid,  i.  e.  in  money.  In  Crofu  v.  Harris  (a), 
the  declaration  contained  three  counts;  one  for  not 
shipping  and  consigning  cotton  wool,  one  upon  an  indt-^ 
bUQima$$ump$U  for  goods  sold,  and  a  conditional  promise 
to  pay  in  money,  if  the  defendant  did  not  ship  and  con- 
signcotton  wool  toplaintiff ;  and  the  third  upon  a  general 

(a)  Carlhew,  187. 
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18^1^ ,  ifujleb^fatm  assumpfU  fpr^goodp  -sold.  Defendant  pleaded 
^^^l^-^  a  ^ubmiwion  of  all  matters^  and  an  awanl  thereon,  whiclr 
>•  ' '  h^ ,  set.  out ;  but  he  did  not  allege  performance  on  bis  part. 
•'•<'"'  What  the  matter  awarded  waa^  whether  the  payment  of 
mqney,  or  the  peiformance  of  any  other  matter,  does  not 
apjpear.  It  turned  out  on-demurrer,  that  the  award  only 
rejated  to  the  cotton  wool,  not  to  the  other  matters ;  so 
th^t  i|t  w^  pleaded  to  what  it  could  not  bar :  and  as  to 
tl\epot^n  ysi^l/it  was ,  conditional  only, .  and  therefore 
vpid,,.  .T,he  plaintiff,  therefore,  had  judgment,  but  Get* 
th^  says,  the  following  divefsities  were  taken  by  the 
coj^  to.be  law :  1st,  that  an  award  without  performance 
ia  ,^  goo^d  bar  to  s^n  action  on  the  case,  if  the  parties  have 
T^jffwl  remedies  a^inat  each  ether,  to  compel  the  eze- 
ci|t^9p ,  of  the  matters  awarded ;  and  (after  two  other 
p^^jtio;a^  not  bearing  upon  the  case)  that  if  the  award  in 
t))$^t  case  had  ,beep  g^pejud,  defendant  might  hare 
pl^^d^d  it  \n  bF  ^f  ^  ^^^  promises  in  the  declaration, 
and^  it  woqldnot  have  amounted  to  the  [general  issiie. 
In  ,tbat  9^^e»  ^er^fore,  there  waa  no  decision  upon  the 
point.  The  position,  that  an  award  without  performanee 
would  be  a  gpod  bar  to  au4»ction  upon  the  cote,  would  be 
within  the  distinction  we  have  taken,  if  by  an  action  <m 
the  case  were  meant,  as  it  probably  was,  not  an  action 
for  a  debt,  but  a  special  action  on  the  case  for  damages, 
and  as  we  are  not  apprized  what  the  award  there  was,  it 
does  not  follow  that  because  the  award  in  that  case  would 
have  been  a  good  bar,  the  award  here,  which  is  only  an 
award  of  payment,  is. 

.  In  Allen  v.  Harris  (a),  relied  upon  in  Gascoyne  v. 
Edwards  (b),  it  is  certainly  said  by  counsel,  at^uendo, 
that  arbitrament  may  be  pleaded  without  performance, 
because  the  parties  may  have  reciprocal  remedies,  and 
the  court  is  represented  to  have  said,  that  ''if  arbitra- 
.    meot  be  with  mutual  promises  to  perform  it,  though  the 

(a)  Ld.  Btjrm.  122.  (6)  1  Y.  &  J.  19. 
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pkrty  who  brings  the  aetioD  haft  n6t  performed  his  party  1831.^ 
yet  shall  he  maintain  his  action,  becanse  an  atbitrament  T^''^^ 
is  like  a  judgment,  and  the  party  may  have  his  remedy  «. 

upon  it/'    Bat  this  was  not  the  point  in  judgment  be-    ^ 
fore  the  court|  the  defendant  had  pleaded  not  an  arbi- 
trament, but  an  accord,  which  was  held  bad,  and  -the 
action  was  not  an  action  fordebt,  but  an  action  of  trover. 
The  case  of  Gascoyne  v.  Edwards  admits  (if  not  of  both 
the  answers  we  have  named)  clearly  of  the  first,  viz. 
that  the  demand  was  for  general  damages  and  not  for  a 
debt    The  firist  count  of  the  declaration  we  have  ascer- 
tained from  the  pleadings,  was  covenant  for  not  re- 
pairing ;  the  award  was  pleaded  to  that  count  only,  and' 
it  directed  payment  of  61.  for  damages,  the  repair  of  the 
premises,  and  the  quitting  of  them  at  a  given  period. 
That  case,  therefore,  according  to  the  distinction  we 
have  taken,  does  not  govern  the  present,  because  the 
action  there  was  not  for  a  debt,  but  for  general  damages 
for  not  repairing.    Upon  the  ground,  therefore,  that  the 
present  action  is  for  a  debt;  that  the  award  only  ascertains 
the  amount  of  that  debt ;  and  that  the  money  payable 
under  the  award  is  nothing  but  the  original  debt,  so  as- 
certained in  amount,  we  are  of  opinion  that  this  plea  is 
bad,  and  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  plaintiff. 


Bealby  against  Grbenslade. 


A  SSUMPSIT  on  a  promissory  note  for  30/.  with  in-  A  payment 
terest.    The  pleas  were  the  general  issue,  and  "*  yeaw  of 

interest  which 

bad  become  dae  upon  a  note  more  than  six  years  ago,  issalBcient  to  take  the  case 

oat  of  the  statute  of  limitations,  where  the  note  remains  in  the  hands  of  the  payee. 

Such  a  payment  is  within  the  proviso  in  0  G.  4.  c.  14.  s.  1.  and  is  therefore 

not  affected  by  that  act. 
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183)^       actio  fwn  accrewt  infra  9ex  annoi.    At  the  trial  at  tbe 

^^^^     last  SttouBser  aaeizea  for  Somen^shire,  before  Alderscm  J. 

V.  the  foHowine  note  was  produced,  and  its  amount  was 

claimed  with  interest  from  3 1  st  Mareh  1824,  to  3  lit  Juhf 

1831. 

'*  I  do  hereby  promiae  tqpay  to  the  Rev.  Thwfit^s  Beaky, 
or  to  his  order,  on  demand,  the  sum  of  30/.  of  lawful 
money  of  Great  Britain^  together  with  legal  interest  for 
the  same,  for  value  received,  this  31st  March  1817.  As 
witness  my  hand,  Wm.  Greeuslade. 

Dated  Wmrfwd^  March  31,  1817/' 
Indorsements  on  the  uotCi  in  the  plaintiff's  handwrit- 
ing, as  follows : 
''Interest  paid  to  March  31, 1818. 

Do.         to  MtffvA  31, 1820."    And 
''Jan.  16,  1826.    Received  of  Wm.  Grtendade,  by 
payment  of  //.  Vtyaey,  61.  being  four  years'  interest  due 
(m  this  note  on  the  31st  March  1824« 

(Signed)  Thomas  Beale^." 

*'  The  plaintiff  then  called  Veysey,  who  proved  that  by 

defendant's  order  be  went  to  plaintiff,  and  paid  him  6/. 
for  four  years'  interest  on  the  note,  out  of  rent  owing  by 
Fey«y  to  defendant,  and  that  this  sum  was  afterwards 
allowed  by  defendant  to  F.  out  of  the  rent.  Witness 
did  not  know  when  the  interest  he  paid  had  become  doe, 
and  the  last  indorsement  was  relied  on  to  take  the  case 
out  of  the  statute  of  limitations. 

For  the  defendant  it  was  contended,  that  a  payment 
within  six  years  of  interest  due  before  that  period,  was 
not  sufficient  for  that  purpose ;  and  only  proved  that  a 
note  once  existed,  the  principal  of  which  had  been  satis- 
fied, leaving  a  portion  of  interest  due  on  31st  March 
1824,  which  was  afterwards  paid  within  the  six  years, 
for  which  the  authority  of  J.  Parke  J.  in  Sanders  v. 
Mer9dkh(ay  was  relied  on.  The  plaintiff  bad  a  verdict,  tbe 
defendant  having  leave  to  move  to  enter  a  nonsuit. 

(<i)  4  M.  &  R.  121. 
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FoUeit  haTing  obtained  a  rule  imt —  1831 .' 


GtLttniLk^t: 


BEALtrr  •' 
F.  N.  Rogers  shewed  cause. —  Lord  TeiUetdm^s  act, «. 

9  G.  4.  c.  14.  faaving  no  operation  in  this  casei  {a} 
the  qnestion  is.  Whether  a  payment  within  six  years 
of  interest  doe  before  that  time,  will  be  a  sufficient 
acknowledgement  to  be  eridenee  of  a  new  proouflfe 
within  nx  years,  so  as  to  take  the  case  oat  of  the 
statote?  Sanders  r.  MeretBth  was  debt  on  bond,  and 
the  distinctioa  between  a  debt  on  bond  and  a  debt  ope^ 
mted  on  by  the  statute  is,  that  the  question  in  the  for- 
mer case  is.  Whether  the  bond  stands  in  force  as  an 
existing  security? — while  in  the  latter  it  is  confessed 
that  the  original  remedy  is  gone,  and  the  question  is, 
Whether  any  acknowledgettient  of  the  debt  has  taken 
place  within  six  years  ?  For  in  asisumpsii  the  acknow- 
ledgement of  die  debt  is  evideiwe  of  a  fresh  promke, 
per  Lord  Ettenborough,  Hurst  r.  Parker  (&)•  In  Pt/- 
tam  V.  Foster  (c)  Abbott  C  3.  cites  and  approves  that 
nile,  shewing  ab  incofroenienti,  that  it  does  not  draw 
down  the  original  promise.  In  Taimer  ▼.  Smarted) 
he  again  minutely  reviews  all  the  cases,  and  again 
acknowledges  the  rule  so  stated  by  Lord  Elknborougk, 
that  in  assmmpsU  ''  an  acknowledgement  of  the  debt  is 
evidence  of  a  new  promise/'  He  goes  on  to  say, 
that  **  that  promise  is  considered  as  one  of  the  pro- 
mises laid  in  the  declaration,  and  one  of  the  causes 
of  action  which  the  declaration  states.''  The  reason 
why  a  part  payment  of  the  principal  by  one  of  several 
makers  of  a  joint  and  several  promissory  note  operates 
against  the  others  as  a  new  promise  is,  that  it  acknow- 
ledges the  note  to  be  unsatisfied.  Wkitcomb  v.  WAtV- 
mg,(f)  Burleigh  r.Stoit.if) 

(a)  Sm  praviao  in  ■•  1.    Set  ••  S. 

(h)  1  B.  k  Adol.  OS.  (•)  1  B.  &  C.  230. 

{i)  G  B.  &  C.  609.  SOS.  (<)  Doug.  6ftt. 

(/)  8  B.  &  C.  SO.    Set  alio  Pwham  r.  Ra^nal,  2  Biog.  SOO.     Ptase  v. 
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•  Ml 


^'{{i'itiig  ca^e,  th^  p^ym^nt' of  interest  ih  1826  operates 
mMM       so  a6   td  i^prdduce  the  original  liability  which   wai 
CttMMftAiii.  .''^'^^  destroyed  by  the  statute  of  limitations.    A  pre- 

sumtytion  is  said  to  arise  from  the  evidence,  that  the 
t^rineipal  was  paid  before  the  six  years,  and  that  only 
interest  remained  tlue  wrtliin  that  period ;  but  if  the 
'^eet  of  ^the'evideneeis  to  be  discussed  here,  the  conti- 
nuance bf  the  note  in  tbe  payee's  hands  is  conclusive, 
i^veil  within  Safiders  t.  MeretBih,  that  the  note  had  not 
been  siatisfied  by  discharge  of  all  that  was  due  on  it 
CatKngy.  Shoulding  {a)  shews  that  each  of  the  indorse- 
nibtits  6f  interest  is  an  entry  against  the  plaintiff's  inte- 
rest, and  admits  some  unsettled  account  between  him 
and  the  defendant,  so  as  to  take  the  case  out  of  the 
'  Statute.  Hd  also  cited  Bryan  v.  Horseman,  (6) 
^  'At  all  ev^ts',  tlie  fact  of  a  general  payment  of  inte- 
i'estin'1826  on  tMs  nbt^,  iis  evidence  of  a  debt  existing 
at  that  time.    It  is  a  general  acknowledgement,  and,  as 

such,  evidence  of  a  new  promise.  Willis  v.  Newham.{€) 

I. 

Butt  for  the  defendant. — The  facts  proved  do  not 
take  the  case  out  of  the  statute.  It  is  new  in  principle, 
and  not  within  any  of  the  cases  cited  ;  for  in  Whitcomb 
V.  Whitingf  Burleigh  v.  Stott,  and  Pease  v.  Hirst  (d), 
the  sums  paid  for  interest  had  become  due  within  the 
six  years;  those  cases,  therefore,  do  not  apply.  It 
is  perfectly  consistent  with  the  facts  proved,  that  the 
principal  due  on  the  note  was  satisfied,  and  that 
a  claim  for  interest  only  remained ;  for  a  payment  in 

Htr«f,  10  B.  &  C.  182.  SlaUr  v.  Lamsom,  1  B.  &  Adol.  SOS.  /adbM  v. 
Fairbank,  2  H.  Bit.  S40.  Brtmdram  r.  WJuartom,  I  B.  &  A.  46S.  Atkhu 
V.  Trtdgold,  2  B.  &  C.  23. 

(a)  6  T.  E.  189. ;  but  lee  9  6. 4.  c.  14.  t.  S.  as  to  raeli  ladoiMmMt  made 
aftar  l«l  /ni,  1820,  bj  or  oo  bdwif  of  the  partj  to  whom  the  pajveot  is 


(6)  4  East,  590.  (r)  S  Y.  &  J.  616. 

(d)  lOB.&C.  122. 
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in  respect  of  interest  will  nqt  n^ei^arily  imply  itha((lhe  .TSSl. 
principal  is  still  due,  and  the  epnven^^fpr  CoVy/try^  bTI^^ 
Willock  (a)  shews  that  the  claims.for  priacipal  and,  i^^t^^  ^ 

rest  may  be  severed.  There  the  debt  consisted, ,  pf 
principal  and  interest;  the  defendant  pi^id  thi9  prinpipa^ 
into  Court,  but  refused  to  pay  ^he  interest*  The  actio«t 
went  on  for  the  interest,  and  on  plea  of, the  statute, of 
limitations,  the  Court  held  that  the  payment  of  the 
principal  did  not  raise  any  iiqplied  promise  to  pfty  the 
interest,  so  as  to  take  the,  case  out  of  the  statute  of 
limitations  as  to  that  claim.  That  case  is  in  point  f^r 
the  defendant,  for  here  there  is  no  evidence  of  any  claim 
for  interest  after  1824.  No  legal  distincfaon  seems  to 
exist  quoad  hoc  between  payment  of  interest  pn,f|  hpofl, 
as  in  Sanders  v.  Meredith,  and  on  a .  n<](te,  a^t  l^ere ; 
though  the  presumption  of  payme^|  arisisa  by  imj^ica- 
tion  of  law  on  the  /Specialty  after,  twepty  years,  ai^d.is 
prescribed  by  statute  after  sisp  years  elapsed,,  in  the  case 
of  simple  contract  debt  The  possession  of  the  note  by 
the  plaintiff  is  parallel  to  the  same  fact  respecting  the 
bond  in  Sanders  r.  Meredith,  where  J.  Parke  J.  says, 
''  Payment  within  twenty  years,  of  interest  which  has 
accrued  beyond  the  twenty  years,  is  only  proof  that 
such  a  bond  once  existed." 

Lord  Lyndhubst  C.  B. — ^The  effect  of  the  proviso  in 
90.  4.  c.  14.  s.  1.  being  to  leave  this  case  as  before  that 
act  passed,  the  question  is^  Whether,  if  interest  due  on 
a  note  more  than  six  years  ago  be  paid  within  six  years, 
that  payment  is  sufficient  to  take  the  claim  for  the  prin- 
cipal out  of  the  statute  of  U citations  '^  Now  the  debt  in 
this  case  is  composed  of  principal  and  interest ;  a  pay- 
ment of  interest  is  consequently  a  payment  of  a.  part  of 
the  debt.  That  payment  having  been  made  within,  the 
period  of  six  years,  coupled  with  the  circumstance  of 

(a;  4  Biog.  S13. 
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188 1 .  the  Bole  vemakiMig  in  the  hands  of  the  payee,  is,  I  think, 
SttfficieDt  to  take  the  case  out  of  the  stataie  of  limita- 
tions. I  am  therefore  of  opinion  that  the  verdict  ooght 
not  to  be  disturbed. 

Bayley  B. — I  am  of  the  same  opiaion.  The  lan- 
guage of  the  proviso  whieh  takes  this  case  out  of  the 
statute  9  G.  4.  c  14.  is  however,  Yaluable  for  the  pur- 
pose of  elucidating  the  question  before  us.  Section  I., 
after  enacting  diat  in  actions  on  simple  contracts,  pro- 
mises by  wofds  only  shall  not  after  the  commencement 
of  that  act  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract,  contains  the  proviso,  that  nothiug 
in  the  act  contained  shall  alter,  or  take  away,  or  lessen 
tbe  effect  of  any  payment  of  any  principal  or  intend 
made  by  any  person  whatsoever.  Here  the  paymasitof 
interest  is  made  within  sik  yeans  \  but  it  is  true  that  the 
interest  so  paid  beoame  due  more  than  six  years  ago. 
The  fair  eflbctof  such  a  payment  may  be  a  fit  question 
for  the  coasideeatiDn  of  a  jury,  but  this  payment  is  an 
acknowledgement  of  interest  paid  on  a  debt  remaining 
undischarged  at  that  time.  The  debt  in  thia  case  is  on 
a  promissory  note.  The  defendant  dimcts  his  tensnt 
Veytey  to  make  a  particular  payment  of  6/.  to  the  plain- 
tiff, and  afterwards  allows  that  payment  as  part  of  the 
lent  due  from  his  tenant.  Now  if  that  payment  had 
discharged  not  only  the  interest,  but  the  principal,  can 
it  be  supposed  that  the  defendant  would  not  have  di* 
rected  Veymy  to  get  the  note  when  he  paid  the  money 
due,  or  that  he  would  not,  in  common  course,  have  him- 
self applied  for  the  note?  It  therefore  seems  to  me 
that  this  payment  being  general,  and  accompanied  by 
the  curcomstanees  of  there  being  no  requisition  of  the 
possession  of  the  note,  or  any  complaint  that  it  was  not 
given  up,  is  an  admission  that  at  the  time  of  the  pay- 
ment of  interest  in  1826,  some  principal  remained  due 
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on  the  Dote^  and  is  therefore  an  acknowledgmeDt  8u£fr-       1831> 
cient  to  take  the  case  out  of  the  statute  of  limitations.  bbalsy 


61  BROW  B.  concurred,  alluding  to  WUKs  v.  Neu^ 
ham,  (a) 

BoLLAND  B. — ^I  agree  that  this  verdict  ought  not  to 
be  disturbed,  and  that  we  must  view  the  facts  without 
any  reference  to  the  late  act.  In  1817,  the  plaintiff  ac- 
commodated the  defendant  with  a  loan  of  money,  for 
which  this  note  was  given,  and  interest  appears  to  have 
been  regularly  paid  on  it  down  to  1 820.  The  indorse- 
ment shews  (6)  that  in  1826  a  paymrat  was  made  to 
the  plaintiff  on  account  of  interest  due  in  1824,  for  the 
plaintiff  applies  it  to  the  payment  of  interest,  contra^ 
distinguishing  it  in  effect  from  the  principal  due  on  the 
note.  Now  if  Hie  plaintiff  had  been  a  creditor  who  bad 
pressed  for  payment  of  the  principal,  or  if  it  had  beea 
paid  by  instalments,  he  would  have  applied  the  pay- 
ment to  the  principal,  and  such  payments  would  have 
been  written  off  on  the  note.  All  the  facta  conduce  to 
the  presumption  that  the  note  was  not  paid,  a  presump- 
tion which  is  rendered  conclusive  by  its  remaining  in  the 
plaintiff's  bands.  In  WiUis  v.  Newham  the  payment  of 
interest  only  was  relied  on  as  an  acknowledgement  to 
take  the  case  ant  of  the  statute.  I  mention  that  case 
as  an  answer  to  the  argument,  that  it  is  only  a  pay- 
ment of  principal  which  could  be  here  relied  on  for  that 
purpose. 

Rule  discharged. 

(«).SY.  &J.516. 

(I)  By  9  6.4.  A.  14.  f.S.  do  iadorataMBt  of  pajmoot  miiUn  aftor  tb« 
tnn  qipoiiited  for  tlmt  aet  to  take  cffeet  {lit  /m.  IStO]  opoa  aoj  'bill  of 
■ote  hjforom  behalf  </  the  parly  to  whom  amch  paymeml  shaU  be  made,jihtii\  bo 
•aliaieBt  proof  of  pajnoni,  ao  ••  to  ti^o  tbo  ca«o  oat  of  tbo  alatato  of  linU 
tatioaa. 
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a3;i«,a       |»^fev;  Assignee^ of  *Ma»s'h ALi'-'ancI  Anotlier,  Shenife 
''''bf'lx>WDo*i,''a^aMW*  WiiitiAM  anJi  JTambs  Turner, 

•"  iwa'joELi  •■  ''^"■'    "-■"•'  '■'■■  ■•■"  "        ■  ' 


/ .  ^  • 


Acoporit  ^(l^'Cf  *4t^  Ncwewi}er'1831i  Wifliam  ani  James  Turn/sr 
iVov.  was  signed  a  cognovit,  dated  the  3d^  for  a  debt  of  21i. ; 

signed  by  two  an  instfiltnentof^  5/.  became  aue  cfn  the  following  day, 
of  three  de-     'j^"'*!*--!! '  'k+ii  *•■•"•    v  s  '  i  i       i  •     •n*  ' 

fendants  on     ^^e  5th.    The  rest  of  the  sam  due  to  the  plaintin  was  to 

flie  4ih,  and  'be  pai^  at  weekly  instalments,  on  the  12th  New.  and  oth^ 
by  the  third     ...  *^t    .      .^\    ^    ^  ^    .y      .      :  ,.  -  . 

on  the  7th.  fixed  days,  and  plaintiff  had  power  to  enter  up  judgment, 
demand  was  ^  anii  "issue  executi6n  for  the  whole  on  any  default  The 
to  be  paid  bv  instalment  due  oh  tKe  5th  was  not  paid  on  that  day, 
ments  the  The  defendant  Jbc/  did  not  sign  the  cognotn^  till  tlje 
flrat  being       7^(1 '.  on  Itiat  clay  t*he  ptaintiflrs  attorney  signed  judement. 

payableon       u.ij  U     'b*v'\f    "  f "'   Jtl  tr    '   *         '^    *u  ■ 

the  6th.  The    On  the  8th  November  at  half-past  nme  m  the  mornings 

phuntiffhad    i^^' d^^en^^iity%mes  turner,  vyent  to    the  chambers 

powertoenter  '  ,^'/  •  .^  j     •. 

up  judgment,  of  the  plaintiff's  attorney,  and  paid  a  clerk  there  5/.  for 

f^4w.i!tf!!!!f  iv...  the  first  instalment,  due  on  the.  5th,  requested  a  re- 
execDtion  for  ..^{j    ^J  bv((i(».t/  v*^)^/   ,^'  'm-i    v^V--*^  "■  *     ^,  "  '     f'  ,, 
the  whole        ceipt,  and  that  the  payment  of  the  first  instalment  should 
upon  default 
in  pajrroent  of 

any  one  instalment.  The  first  instalment  not  being  paid  on  the  6th,  was  paid 
on  the  8th  to  t^>fl]f9H^|Mit/flfl«jim9l«ff>'Hti(0^n6y•I  /iidgment  bad  <b4eD  signed 
on  the  7th.  After  notice  of  the  payment,  plaintiff's  attorney  on  the  8th  gave 
notice  oftaxing^ci^f^W  tie  «th?bW-(e»^'lof^h1e  def^iikfiiifta^tdined  a  post- 
ponement. OmA^^,}fii}^tj^Mi^  o'jcgfl^kij. A, M,,.«,nptH;eiipf.^M4tioo  «r  oosts  at 
two  o'clock  that  day,  was  received  at  the  defendanrs  house  in  London.  The 
defendant's  attdWMy %^tU#lfi^  mliiifellef^'  t«fflK^  a»  twd,^  but  altimately  failed  to 
attend  at  three  w^^igf  tU^^cpsf^  were  ta^qdr ,;    ^   1. 

Held,  that  the  jadzment  and  execution  against  all  three  defendants  were 
regular,  and  thalithvdxboaftiaif  ofi  thecoj^nimt  bj>  one  of  them  on  the  7th,  re- 
lated back  to  the  3rd,  the  date  or  ,t^e  cognovijl.  ^Iso  tV&t  the  acceptance  of 
the  instalment  ^tly  fhe'^V^tt'^'tidlibV  x^y^'  (he  defkult  of  payment  on  the 
6th,  there  being,9f(i|>s«pfHM[itk(t;jAvk;i)iftUtl|<tf|[ity'|toT]^te^  money,  or  of 

any  waiver  by  plaintiff's  attorney  when  informed  of  the  receipt  Also,  that 
underthecircumt&ncek>df4lib*fiibt>|^9«|^off^m^iil,  a  full  da/^  ndtic^'  of  tax- 
ation  was  not  necessary  in  order  to  tax  the  costs  on  the  10th. 

Setnble,  the  neeljjct  to  gije  one  dajr'f  notipf  to<^^  .coats,  docs  not  ^*;»#o  facta 
avoid  the  judgment  and'  'execution  for  debt  and  c7osts^  the  rule  of*  court  being 
directory  only. 
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be  indorsed  oti  the  back  of  the  cognovit.  The  clerk  said 
the  cognovit  Was  locked  up  by  his  master,  so  that  it 
could  not  be  indorsed.  The  plaintiff  was  informed  by 
his  attorney  of  the  payment^  but  instructed  his  attorney 
to  proceed.  Two  hours  after,  a  notice  of  taxing  the 
costs  in  the  action  was  senred  on  James  Turner,  for  the 
next  day,  the  9th.  On  Wednesday  the  9th,  the  defend- 
ant's attorney  attended  at  the  master's  office,  at.  three 
o'clock,  p.  m.  waited  half-an-hour,  but  neither  the  plain- 
tiff's attorney  nor  his  clerk  appeared.  It  appeared  on 
the  affidavit  of  the  plaintiff's  attorney,  that  the  taxation 
was  put  off  till  the  10th,  at  the  request  of  one  of  the  de- 
fendants. A  letter  from  the  clerk  to  the  plaintiff's  at- 
torney, dated  the  9th,  addressed  to  James  Turners  house 
in  Cheapside,  arrived  there  by  the  second  delivery  of  the 
two-penny.post.atten  in  the  forenoon  of  the  10th,  and 
stated,  that  the  plaintiff's  attorney  would  attend  to  tax 
at  the  Exchequer  office,  at  two  o'clock  (the  10th).  The 
defendant's  attorney  attended  at  two,  but  finding  that 
the  Master  was  absent  and  did  not  attend  till  three,  and 
that  the  plaintiff's  attorney  was  not  there,  he  went  to 
the  office  of  the  plaintiff's  attorney,  and  told  his  clerk 
it  was  not  convenient  for  him  to  attend  that  day,  but 
that  he  would  attend  a  proper  appointment  The  clerk 
said  the  plaintiffs  attorney  was  then  gone  to  the  Master's 
office,  and  in  fact  he  had  gone  there  and  taxed  the  costs, 
in  the  absence  of  the  defendant's  attorney.  On  Saturday 
the  12th,  when  another  instalment  became  due,  the 
effects  of  James  Turner  and  Joel  were  seized  under  a^. 
/a.  for  the  balance  due  on  the  cognovit  and  costs. 


188J. 

PBnav 
utdOtlien 

V. 

TORMKft 

umI  Another. 


Uoyd  Hall  obtained  a  rule  to  set  the  judgment  and 
execution  for  irregularity  upon  three  grounds.  1st,  The 
cognovit  having  been  signed  by  Joel,  after  the  day  for  pay- 
ing the  first  instalment  had  passed,  that  default  was  ab- 
solutely waived  as  regarded  him.    2d,  That  the  taxation 

VOL.  II,  K 
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1831.  liaTiiig  taken  place  under  inaufficieiii  notices,  no  regalar 
allocatur  bad  been  made.  And  3d,  Tbat  ezecuticn 
could  only  issue  for  tbe  instalment  due. 

AgUonby  shewed  cause.— *By  executing  tbe  joint  cogno- 
fHi  on  the  7th,  Joel  became  equally  liable  as  if  he  had 
signed  it  on  the  3d,  when  it  bears  date,  and  was  execated 
by  the  other  defendants.  The  j  adgment  is  joint.  Next, 
the  notice  of  taxation  for  the  10th  was  sufficient,  though 
delivered  on  that  day,  as  the  first  notice  for  the  9th  was 
the  regular  day's  notice  directed  by  Reg.  Gen*,  TViji. 
1831  (a),  and  that  taxation  was  then  postponed  at  the 
request  of  one  of  the  defendants.  Tbe  terms  of  the  de- 
feazance  by  which  the  plaintiff  may  sign  judgment  for 
the  whole  debt  on  one  default,  are  aq  answer  to  the  last 
point. 

Lhyd  Hall  oontre^. — ^As  Joel  did  not  sign  thecogiaoot^ 
till  after  the  default  occurred,  on  which  the  judgment  is 
founded,  it  cannot  stand  against  him.  In  like  manner, 
a  deed  only  takes  effect  from  the  date  of  its  actual  ex- 
ecution. But  if  the  judgment  be  regular  for  debt  and 
coets^  the  execution  is  not ;  for  the  first  notice  of  taxa- 
tion was  not  served  on  the  defendant's  attorney,  and  if 
good  was  waived  by  the  letter  of  plaintiff's  attorney  t 
and  the  second  was  not  served  one  whole  day  btfore  the 
time  for  taxing  the  costs.  Then  there  is  no  regular  al- 
locatur, and  if  it  was  de  facto  completed  by  inserting  tbe 
amount  of  the  costs  irregularly  ascertained,  still  the 
judgment  is  not  fmal,  Buiier  v.  Bulkefy  (b) ;  Blackburn 
▼•  Kymer(jc)'^  and  without  final  judgment  the  execution 
is  bad.  If  the  execution  is  regular,  it  should  only  have 
issued  for  the  instalment  due.     CharringioH  v.  Lamg  (d) 

(a)  See  Vol.  I.  Appendix,  %\\,  lit.  Taxing  GosU. 
(6)  1  BiDg.  2S3.  (c)  1  Marsb.278. 

(if)  6  Bing.242.  aod  see  DavUiy.  Penfon,  0  B.  &C.  216. 
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Bbews  that  a  cognovit  stipulating  For  perfonnance  of 
Tarious  matters  is  only  a  security  by  way  of  penalty, 
which  cannot  be  treated  as  liquidated  danuges.  He 
also  cited  Kembk  v.  Farren  (a),  Asiley  v.  WeUon(b).'^ 
[B^leyB.  —  In  Ckarrington  v.  Laing^  the  judgment 
was  Beld  regular,  but  it  was  referred  to  the  prothonotary 
to  enquire  what  was  actually  due  to  the  plaintiffl] 


1831 

Pbhry 
■BdOibtrm 

Tdrnbr 
Mid  Av9(htf  • 


Bayley  B.(c) — If  any  injustice  has  been  done  by  an 
improper  allowance  of  any  costs  in  the  absence  of  thede* 
fendant's  attorney,  the  taxation  may  be  reriewed  at  the 
plaintiff's  expence.  But  independently  of  that  question* 
I  am  of  opinion  that  this  judgment,  and  in  strictness  the 
execntioo,  is  regular.  The  objection  to  the  judgm^t  is, 
that  when  the  instaltnent  became  due  under  the  cognovit 
and  was  not  paid,  one  of  the  defendants  had  not  signied  it, 
so  that  the  cognovit  was  then  in  substance  forfeited  by  the 
previoas  default  in  payment.  But  though  Joel  did  not 
ezecQte  till  after  the  5th,  still  when  he  did  execute,  he 
executed  with  all  the  consequences  ensuing  an  an  exe- 
cution of  the  instrument  at  a  time  prior  to  that  when 
the  instalment  was  made  payable.  The  date  of  the 
cogttocit  shews,  that  it  speaks  of  the  3d.  On  that  day 
two  of  the  parties  executed  it,  and  when  Jod  executed 
on  the  7th,  he  agreed  to  and  adopted  the  language  of 
the  cogpovk^  and  it  became  the  same  thing  as  if  it  had 
been  executed  by  him  on  the  3d.  He  might  hope  and 
expect  that  no  execution  would  be  issued  against  him 
for  the  instalment  due  on  the  6th ;  but  the  plaintiff 
coald  not  «gn  any  judgment  or  issue  any  execution, 
excepta  joint  judgment  or  execution. 

I  think,  therefoce,  that  Joel's  execution  of  the  cognovit 
after  the  5th,  relates  back  to  the  time  of  the  date,  and 
that  phiintiff  was  at  liberty  to  insist  oo  his  right  to  sign 

(a)  6  9ing.  141.  (6)  2  B.  &  P.  34C. 

(e)  Lord  LfmOkursi  was  thting  in  Bqoily. 

K   2 
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831. 

Perey 
ud  Other* 

Turner 
and  Aaotber* 


judgment  on  the  7th.  However,  in  the  morning  of 
the  8th  the  instalment  due  on  the  6th  was  in  fact  paid: 
and  had  it  been  accepted  as  a  waiver  of  the  de&ult  by  a 
person  having  competent  authority,  that  would  be  a  final 
waiver;  but  the  payment  was  merely  to  the  attorney's 
clerk,  and  the  attorney  having  locked  up  the  cog* 
novit,  no  indorsement  could  be  made  on  it  in  bis  ab- 
sence. On  hearing  of  the  payment  from  his  clerk,  be 
might  adopt  it  as  a  waiver  or  not;  but  having  been  in- 
structed by  his  client  to  proceed  immediately,  be  forth- 
with gave  notice  of  taxation,  which  was  a  notice  that  he 
intended  to  rely  on  the  default,  as  if  no  such  payment  had 
been  made. 

Then  has  this  taxation  of  costs  taken  place  withoat 
a  regular  notice  ?  On  the  8tb,  a  regular  notice  is  given 
for  taxing  on  the  9th,  and  had  the  costs  been  then  taxed, 
there  could  have  been  no  objection  to  the  plaintiff's 
signing  judgment  and  issuing  execution.  In  the  in- 
terim, however,  one  of  the  defendants  applies  to  the 
plaintiff's  attorney  to  put  off  the  taxation.  As  all  are 
bound  by  the  taxation,  he  might  be  supposed  to  act  fiv 
all.  I  am  not  clear  that  under  the  circumstances  any 
additional  notice  of  taxation  was  necessary,  but  I  think 
that  at  all  events  after  such  an  application  by  a  defend- 
ant, the  plaintiff's  attorney  was  not  bound  to  give  him 
one  whole  day's  notice,  but  to  give  him  a  fair  and  suffi- 
cient notice;  and  that  if  that  were  given,  his  proceedings 
would  not  be  irregular.  At  all  events,  the  attorney 
acting  for  the  defendants,  does  in  fact  get  a  notice  on  the 
10th,  of  taxation  for  that  day  at  two  o'clock.  It  is  well 
known,  that  in  practice,  the  Master  does  not  attend  till 
three,  and  the  notice  then  was  of  two  for  three  o'clock : 
the  defendant's  attorney  goes  at  two  o'clock  to  the 
Master's  office,  and  finding  neither  that  officer  or  the 
plaintiff's  attorney  there,  goes  to  the  office  of  the  latter 
and  says,  "  I  have  been  at  the  Master's  office  and  it  is  not 
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convenient  to  me  to  attend  at  three ;"  but  he  does  not 
swear  that  it  was  inconvenient,  or  that  he  had  any  other 
engagement  which  prevented  him  from  attending  at  that 
hour.  The  clerk  of  the  plaintifTs  attorney  does  not  ac- 
quiesce in  putting  off  the  taxation,  but  says,  his  employer 
is  gone  with  the  papers  to  the  Master^s  office,  so  that-  if 
the  defendant's  attorney  had  gone  thither  at  that  time, 
the  costs  might  have  been  then  taxed  in  his  presence. 

I  cautiously  avcnd  giving  any  opinion,  whether  the 
neglect  to  give  notice  of  taxation  of  costs  entitles  the  de- 
fendant's attorney  to  treat  the  judgment  as  irregular. 
The  rule  of  the  Court  is  directory,  that  before  taxation 
of  costs,  one  day's  notice  shall  be  given  to  the  opposite 
party,  but  what  the  consequences  of  signing  judgment 
without  giving  that  notice  shall  be,  is  not  clear  upon  the 
rule.  It  may  be,  perhaps,  that  the  judgment  would  be 
supported  or  set  aside  at  discretion  of  the  Court  under 
the  particular  circumstances  of  each  case. 

Neither  judgment  nor  execution  are  shewn  to  be  in  this 
case  irregular. 


1831. 

Perry 
tad  OUien 

V. 

Turner 
and  Another. 


Garhow  and  Holland   Bs.    concurred. 


Rule  discharged,  but  without  costs,  not 
having  been  moved  with  costs. 

The  Master  to  say  whether  any,  and  if 
any,  what  deduction  should  be  made 
from  the  amount  of  the  taxation, 
and  which  party  should  pay  the  costs 
of  that  taxation. 
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HvoHCS  agauut  Marshali.  and  three  Others. 

wiSittee  of  A  SSUMPSIT  for  meat  and  drink,  lodging  and  ne- 

a  candidate  at  cessaries  found  for  the  defendants,  and  foraevenl 

opened  a  imb-  ^^^^^  persons  at  the  request  of  the  defendants.    Plea, 

lie  hoQse  for  general  issue* 

interest,  and  ^^  ^^®  ^^^  ^^  ^^®  '^^^  Shrt^shire  summer  assizes, 

some  sup-  before  Patteson  J.,  it  appeared  that,  durincr  the  election 

porters  of  his  .                        .         »          rr                    '             & 

subsequently  in  1830,  the  defendants,  who  were  friends  of  Mr.  Slaney 
SCTc^^tt**  one  of  the  candidates,  bad  either  in  person,  or  byan- 
own  credit,  thority  of  written  tickets  supplied  to  them  by  his  com- 
ments to  be  w^ittee,  given  orders  to  the  plaintiff,  an  innkeeper  at 
supplied  as  Shrewsbury,  to  provide  refreshments  for  upvirards  of  100 
tain  voters  for  o^  Mr.  Slaney*s  voters,  as  well  as  for  themselves  and 
^th**  **  *h  other  persons  who  had  not  votes.  Accordingly,during  the 
bad  no  votes :  election,  which  lasted  five  days,  these  refreshments  were 
the  case  did**  ^'^Ppl*®^  *o  the  above  persons.  After  it  ended,  the  plain- 
not  cx>ine  tiff  and  defendants  cast  up  the  plaintiff's  bill  (b)  incur- 
treatinff  act  ^^  under  the  above  orders.  It  amounted  to  23/.,  and 
7&8W.3.  was  admitted  by  the  defendants  to  be  right,  and  was 
provides  made  out  to  Nichol/s,  the  chairman  of  Mr.  Slaney^s  com- 

against  acts  mittee,  together  with  a  bill  of  30/.  more  on  account  of 

of  treating  i»                         m*^     n. 

done  by  the  refreshments  to  Mr.  Slaney*%  voters.    The  30/.  was 


romj  p*ewon    ^^  *®  ^^-  ^^*  refused  payment,  as  having  been  in- 
acting  for  him 
and  on  his  behalf,  viz.  by  his  desire  or  with  bis  privity,  in  order  to  be  elected. 

Giving  refreshments  to  voters  in  order  to  procure  an  election  is  an  offence  at 
common  law  as  bribery,  and  the  party  sapplying  them  cannot  recover. 

Semble,  moderate  and  necessary  refreshment  may  be  furnished  to  voters  com- 
ing from  a  distance,  (a) 

(d)  Bat  §09  p«r  Syr;  C.J.  Jli66aii«  ▼.  Crid»tt,  I  B.&P.  966.  ud 
per  Wood  B.  LofkouMt,  Wkmfon,  1  Ciap.  551.  n. 

(b)  The  bill  wm  m  rollowi :— "  Fridaj  July  SO  18S0.  Ion,  Shmtt- 

bury.    Eating,  ale,  &c.  given  to  different  borgesaes,  oarriers,  Ace.  if  ordtn 
Hftko  nudtrsiyned,  amount  of  bill  25/." 

Signed  bj  the  fonr  defcodaoti. 


IN  THB  Sbgond  Year  of  William  IV. 


135 


ctined  by  defendants  on  their  own  account  It  ap- 
peared, on  croee-examination  of  the  plaintifi^s  witnesses, 
that  the  plaintiff's  boase  had,  in  the  first  instance,  been 
opened  for  Mr.  Slamy*%  voten  by  bis  head  committee. 
Neither  of  the  defendants  in  this  action  were  members 
of  that  committee. 

Hie  tieating  act  7  &  8  W.  3.  c.  4.  s.  1.  being  cited 
for  the  defence,  the  learned  judge  directed  the  jury, 
that  unless  the  candidate  himself  gave  the  orders,  or 
the  defendants  who  did  were  proved  to  be  his  agents, 
the  case  would  not  come  within  the  act,  and  defend- 
ants would  be  personally  liable.  He  directed  them  to 
find  a  verdict  for  the  plaintiff  if  they  thought  that  the 
refi^ahments  were  furnished  on  the  personal  credit  of 
the  defendants.    Verdict  for  plaintiff. 


1831. 


HUOHBS 

V 

Mabshall 
udOtberf« 


GodsoH,  for  defendants,  obtained  a  rule  for  a  new 
trial.  ^ 


Curteood  shewed  causes — ^The  only  question  is  on  the 
construction  of  the  Treating  Act  as  applied  to  this  evi- 
dence. Now  as  there  is  no  evidence  that  the  defend- 
ants were  authorized  agents  of  the  candidate,  while,  on 
the  contrary,  the  verdict  shews  that  the  articles  were 
famished  on  the  personal  credit  of  the  defendants,  it 
cannot  be  contended  that  the  plaintiff  is  not  entitled 
to  recover,  or  that  the  case  is  within  the  letter  or  spirit 
of  the  act  relied  on.  The  plaintiff's  house  was  not  ne- 
cessarily open  for  the  purpose  of  treating ;  for  voters  ar- 
riving from  distant  places  must  seek  reception  and  ne- 
cessaries at  inns ;  and  unless  it  be  now  held  that  third 
persons,  whose  authority  or  connection  with  a  candi- 
date are  only  surmised,  may  not,  on  their  own  respon- 
sibility, supply  such  persons  or  any  others  with  re- 
freshments,   the    plaintiff  will    recover.      Ribbam  v. 


136 


CASES  IN  MICHAELMAS  TERM, ' 


J831. 

HOORES 

V. 

Marshall 
ud  Otben . 


Crickeit  and  another  (a)  was  an  action  against  candi- 
dates, and  merely  shews  that  for  meat  and  drink  fur- 
nished after  the  teste  of  the  writ,  at  a  candidate's 
request,  no  action  lies.  Lofbouse  v.  Wharton  (6)  is  to 
the  same  effect. 


Godson  in  support  of  the  rule. — Treating  is  a  species 
of  bribery  which  is  an  offence  at  common  law.  Rtx  v. 
Pitt  and  Mead  (c) ;  and  this  contract  is,  therefore,  void, 
being  founded  on  bribery.  That  offence  was  complete 
by  the  plaintiff,  whether  the  parties  voted  for  the  can- 
didate, on  whose  behalf  they  were  treated,  or  not,  or 
whether  he  knew  of  tlie  treating  or  not.  Sithton  v.  Nor- 
ton (d).  In  that  case  the  bribery  was  by  a  friend  of  the 
candidate.  2ndly,  The  words  of  the  treating  act ''  by 
any  other  means  on  his  or  their  behalf,"  shew  that  not 
only  are  acts  of  treating  by  the  candidate  himself,  or  bis 
agents,  within  the  act,  but  that  spnilar  acts  by  stran- 
gers without  his  authority,  or  that  of  his  agents,  are  in- 
cluded in  it.  Here  the  candidate  having  by  his  com- 
mittee opened  the  house  for  his  voters  in  the  first  in- 
stance, no  agency  need  be  proved  between  him  and  the 
parties  who  step  in  afterwards  and  act  on  his  behalf. 
[Lord  Lyndhurst  C.  B.— The  words  ''  on  his  behalf 
can  only  be  taken  to  include  acts  done  by  his  desire  or 
with  his  privity ;  acts  which  he  procures  to  be  done  by 
other  means  than  his  own.  I  apprehend  it  was  not  closely 
sifted  how  the  witness  knew  that  the  house  was  opened 
by  Slaney's  committee,  and  that  it  was  assumed  at  the 
trial  that  he  had  spoken  vaguely  on  that  subject,  or 
this  verdict  would  not  have  been  found.] 

The  payment  of  30/.  by  the  candidate's  committee 
enforces  the  fact  which  appeared  at  the  trial,  that  the 


(a)  2  B.  &c  P.  264.  (h)  I  Camp.  650. 

(d)  S  Burr.  12S6.    S.  C.  Bit.  R.  317. 


(e)  S  Borr.  1S35. 
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hoase  was  first  opened  by  tbem.     Then  the  candi-       1831. 
date  sets  all  in  motion,  and  the  acts  of  the  defend-      ^^^^^ 
ants  are  ways  and  means  to  further  his  election,  of  «• 

•  .  ,    ,  1  «  V      .  T^  Marshall 

which  he  cannot  be  taken  to  be  ignorant  If  more  ud  otben. 
direct  proofs  of  agency  are  required,  the  statute  will 
be  evaded.  The  plaintiff  cannot  recover  in  this 
action,  if  the  act  of  supply,  on  which  he  grounds  his 
daim,  is  prohibited  by  statute,  Langton  v.  Hughes  {a). 
[Bayky  B.  —  The  words  of  the  act  shew  that  the 
act  done  must  be  in  order  to  be  elected,  or  for  being 
elected.  Now  it  does  not  appear  whether  the  voters 
who  received  refreshments  had  polled  before  they  so 
received  them  or  not,  and  other  parties  not  entitled  to 
vote  are  shewn  to  have  partaken.  The  argument  would 
amoant  to  this,  that  if  a  person  resident  in  the  election 
town  kept  his  house  open,  and  gave  reasonable  refresh- 
ment to  out-voters  coming  from  a  distance,  or  to  per- 
sons going  about  for  the  candidate,  he  would  be  guilty 
of  a  breach  of  the  treating  act.] 

Cur.  ado,  vuJt. 

On  the  next  day  Lord  LtndhurstC.  B.  delivered 
the  judgment  of  the  Court 

The  rule  for  a  new  trial  must  be  discharged.  One 
question  raised  was,  Whether  this  case  was  within  the 
treating  act  7  &  8  W.  3.  c.  4.  ?  and,  upon  the  whole 
evidence  given,  we  are  of  opinion  that  it  was  not ;  in 
which  respect  we  agree  with  the  learned  judge  who 
tried  the  cause.  It  is  clear  from  the  language  of  that 
statute,  that  no  case  falls  within  it,  unless  the  candidate 
has  some  share  in  the  transaction.  Those  words  are 
"  that  no  person  or  persons  hereafter  to  be  elected.  Sec. 

(a)  1  M.  &  S.  5d3.  see  also  Lam  t.  Hodgson,  II  Bait,  300.     BensUp 
V.  BigmoU,  6  B.  &  A.  336.     Cannon  ▼.  Brytt,  3  B.  &  A.  179.     LUtk  ▼. 

Pool,  8  B.  &  c.-ioa. 
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aftar  the  tesle^  8&c  aball  or  do  hereafter  by  hioiadf  or 
themaelvesj  or  by  any  other  ways  or  meana  oa  his  or 
their  behalf,  or  at  his  or  their  charge  before  his  or  their 
election,  8u3.  directly  or  indirectly  givo»  piresent  or  allow 
to  any  person  or  persons  having  voice  or  vote  in  sach 
election,  any  money,  meat,  entertainment  or  provision, 
&c.  in  order  to  be  elected,  or  for  being  elected,"  &c. 
It  is  quite  clear,  from  these  words,  that  the  act  must 
be  done  by  the  candidate  himself^  or  by  some  person 
or  persons  acting  for  him  and  on  bis  behalf.  But  there 
is  no  evidence  here  to  affect  the  candidate ;  indeed*  the 
question  was  put  to  the  jury,  to  whom  was  credit  giveo 
for  these  articles  ?  and  they  found  that  they  were  sup- 
plied on  the  defendant's  credit.  We,  therefore,  are  of 
opinion  that  the  treating  act  does  not  apply  to  thi^ 
state  of  facts. 

.  But  another  point  has  been  urged,  that  it  is  not  very 
material  whether  the  refreshments  were  provided  by  the 
candidate  or  not,  so  as  to  fall  within  the  enactments  of 
the  statute  above  alluded  to,  for  that  the  furnishing 
them  at  all  with  a  view  to  further  or  affect  the  election 
would  be  an  offence  at  conunon  law,  so  that  no  person 
concerned  in  it  could  recover.  Now  if  such  acts  are 
made  out  and  proved  to  have  taken  place  for  the  pur- 
pose of  procuring  an  election,  that  constitutes  the  of- 
fence of  bribery  at  common  law,  and  the  above  position 
would  be  true.  But  the  facts  here  proved  do  not  ap- 
pear to  us  sufficiently  clear  to  establish  such  a  case. 
First,  there  is  no  evidence  to  shew  that  the  parties  to 
whom  these  articles  of  food  were  furnished  had  not 
voted  before  they  received  them,  nor  does  it  appear 
whether  they  lived  in  the  town,  or  came  from  a  distance 
which  might  make  it  reasonable  or  requisite  that  they 
should  have  moderate  refreshment  at  some  place  or 
other.  We  are  of  opinion  that  no  case  has  been  made 
out  sufficiently  strong  to  make  the  conduct  of  the  do- 
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fendants  illegal ;  and  if  it  is  not*  there  is  nothing  to 
prevent  the  plaintiff  from  recoveringy  even  if  he  had 
been  shewn  to  be  conusant  of  every  particular  of  that 
coDduct  Nor  should  it  be  omitted  that  the  amount 
charged  for  refreshments  to  this  number  of  persons 
daring  five  days  is  very  inconsiderable. 

There  is  nothing,  therefore,  to  shew  that  what  was  done 
amounted  to  bribery  committed  in  order  to  influence  the 
election ;  if  it  had,  the  act  of  WUSam  would  have  applied. 
Berades,  a4ai^  part  of  the  bill  having  been  expended  by 
the  defendants  themselves,  and  by  their  orders,  on  car- 
riers and  other  persons  who  had  nothing  to  do  with  the 
election,  that  part  must  have  been  paid  for  by  the  de- 
fendants. Thus  there  would  be  a  verdict  against  ihem 
for  so  much  at  least,  if  we  should  send  this  case  down 
to  a  new  trial  for  a  jury  to  inquire  whether  any  of  the 
articles  charged  for  were  furnished  for  the  use  of,  or  to 
influence  the  election.  But  on  the  whole,  we  are  of 
opinion  that  no  case  is  made  out  shewing  the  conduct 
of  the  defendants  to  be  illegal ;  and  if  it  is  not,  the  plain- 
tiff must  recover. 

Rule  dischai^ed. 


1831. 

HOQHKS 

V. 

Marshall 
ud  Othen. 


PoOLE  V.  SaLTEK. 


ylLEXANDER  moved  for  leave  to  sign  judgment  A  plea  of 
notwithstanding  a  plea  of  judgment  recovered.  ^^^y^dwiS" 

He  said  that  the  declaration  was  of  Trinity  term,  but  not  be  set 

aside  on  affi- 
dan^of  its  falsehood,  on  tbe  gronnd  that  the  plaintiff  had  not  sufficient  time  to 
t  judgment  in  the  term  ;  when  it  appears  that  he  might  hare  taken  the  regu-* 
ar  steps  earlier  in  the  term  so  as  to  have  obtained  sach  judgment,  {a) 

(a)  Sm  Ttdi,  564.  9th  Ed. 


gr. 


140 


CASES  IN  MICHAELMAS  TERM, 


1831. 


that  the  plaintiff  had  delayed  his  proceiediDgs  on  ac- 
count of  offers  of  composition  made  by  the  defendant's 
attorney,  whose  plea  would  now  delay  the  plaintiff  till 
next  (HUary)  tdtm,  if  the  rule  was  not  granted.  He 
produced  affidavits  of  the  falsehood  of  the  plea. 

But  per  curiam,  as  the  plea  was  delivered  in  time  for 
the  plaintiff  to  obtain  his  judgment  in  this  term ;  he 
should  have  taken  the  regular  steps  to  have  done  so  at 
an  earlier  part  of  it,  and  there  is  no  instance  of  granting 
this  motion  where  such  steps  have  not  been  taken. 


Rule  refused. 


Dykes  Alexander  and  three  Others  against  Bar- 
ker. 


Defendant         ASSUMPSIT  for  200/.  for  money  lent  and  paid  by 

applied  for  a  the  defendant  to  the  use  of  the  plaintiff,  and  for 

loan  of  money  . 

to  I^.il.wbo  interest. 


At  the  trial,  before  Garrow  B.  at  the  last  Summer  as- 
sizes for  Suffolk,  it  appeared  that  the  plaintiffs  were 
bankers  at  Ipswich,  and  sued  to  recover  money  advanced 
for  the  defendant,  to  pay  his  instalments  due  on  ten 
shares  of  100/.  each,  held  by  him  in  the  Ipswich  St^m 


was  a  partner 
with  aereral 
others  in  a 
hanking 
hovM.    No- 
thing pasied 
at  the  time  of 
negodating 

for  the  loan  to  Navigation  Company,  formed  in   1825.    The  plaintiff 

firm  from         Dykes  A.  was  the  treasurer,  and  he  and  his  partners  were 
making  it. 
The  adrance 
was  after- 
wards made 
out  of  the 


the  bankers  of  the  company.    The  sums  received  and 

paid  by  them,  as  such,  were  kept  by  them  in   three 

separate  books,  waste-book,  ledger,  and  cash-book,  in 

partnership 

funds.    Held,  that  the  other  partners  were  properly  joined  with  D.A.ia  suing 

for  money  lent. 

Submission  to  the  opinion  of  a  judge  declared  by  him  at  the  trial  to  be  for  a 
nonsuit,  does  not  estop  a  motion  for  a  new  trial  if  his  opinion  be  incorrect. 

The  rejection  of  evidence  which  if  admitted  would  not  alter  the  case  or  establish 
any  fact  not  already  proved  by  other  means,  is  not  a  ground  for  a  new  trial. 
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addition  to  which  was  a  pass-book,  viz.  a  copy  of  the 
ledger,  (a)  which  passed  between  them,  in  which  the  party 
to  whom  it  was  passed  recognized  its  entries  as  to  re- 
ceipts and  payments  of  money.  Dj^kes  A.  subscribed 
for  ten  shares,  the  other  defendants  for  five  shares  each. 
Previous  to  the  24th  May  1826,  the  defendant  had  paid 
two  calls  of  10  per  cent,  each  on  his  ten  shares,  and  on 
that  day  applied  to  Cubit,  the  company's  secretary  and 
engineer,  to  know  if  Dykes  A.  would  object  to  pay  the 
future  instalments  on  them,  on  receiving  a  transfer  of 
them  as  his  security,  charging  interest  at  the  rate  of  61. 
per  cent.  The  shares  were  then  at  a  premium.  Cubit 
communicated  with  Dykes  il.  as  to  advancing  the  money 
to  defendant,  and  swore  that  he  consented  to  it  Some 
answer  was  returned,  in  consequence  of  which,  when 
the  next  call  of  10  per  cent,  was  made,  the  defendant 
wrote  to  the  plaintiff  Dykes  A.  as  follows : — 

"  London,  25th  July,  182& 
^  Sir — I  was  informed  some  time  ago  by  my  friend  Mr. 
Cubit,  that  you  were  kind  enough  to  say  you  had  no 
objection  to  pay  the  future  calls  for  me  on  ten  shares 
which  I  hold  in  the  Ipswich  Steam  Navigation  Com- 
pany, on  my  paying  you  interest  at  6  per  cent,  per  an- 
num, and  lodging  my  shares,  with  20  per  cent,  paid 
theYeon,  as  your  security,  which  I  shall  be  very  happy 
to  do ;  and  shall  feel  obliged  by  your  paying  the  present 
and  any  future  call  or  calls  which  may  be  made  on  the 
said  ten  shares,  and  I  will  transfer  or  convey  them  to 
you  as  security  in  any  way  you  may  prefer. 

(Signed)        Samuel  Barker.'* 


1831. 

Alexandbr 
•nd  Othera 

9. 

Barkbr. 


(a)  The  eDtriw  were  is  followi  :^ 

"  Ce«h  10  eeooQiit  with  the  conptojr. 
"  Sammti  Barhr  lOOt  oo  eooooot  of  Sd  inetalnent  to  the  iteam  compenj. 
(Sane)  on  aeooant  of  4th  instalment  to  the  steam  oompanj  100/." 

Thns  debiting  the  defendant  and  crediting  the  oompanj,  •*.  «•  tirtoallj  an 
adTisce  to  the  company. 
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183  L  Tho  above  was  seat  incioeed  in  the  foUowing  letter  to 

.  '~^'^'      the  secretary/  Cubii : — 

Md  otben  *'  I  have  .received  yoar  notice  of  a  farther  call  on  the 
Barker*  Ipswich  Steam  Navigation  Company's  shares,  and  I  avail 
myself  of  the  offer  of  Mr.  Alexander  to  pay  my  propor- 
tion^ charging  me  interest  thereon  at  the  rate  of  51.  per 
cent,  per  annum.  Will  yon  therefore  oblige  me  by  stat- 
ing in  what  way  I  am  to  convey  my  shares  to  him,  as 
his  security/'  8ic. 

Cnbii  replied  by  letter  that  he  would  answer  the  in- 
quiries about  the  transfer  after  having  seen  Mr.  Alexmider, 

The  plaintiffs  proved  by  their  clerk,  Revans,  that  in 
September  and  October  1826,  credit  was  given  by  them 
to  the  company  for  200/.,  and  the  defendant  was  debited 
in  a  like  sum,  for  two  further  calls  on  his  shares ;  and  that 
the  Steam  Company  had  drawn  out  that  amount.  They 
contended  that  this  was  not  a  payment  by  Dykes  A. 
alone,  bat  by  the  firm  of  Akxander  and  Co.  out  of  their 
own  money. 

The  plaintiffs  then  proposed  to  produce  the  pass-bock 
used  between  them  as  bankers  and  the  steam  company, 
to  shew  that  that  200/.  had  been  included  in  a  gross 
sum  paid  by  them  to  the  company,  and  appropriated 
by  the  plaintiffs  to  the  defendant  accordingly ;  but  the 
book  not  being  proved  to  have  been  ever  seen  by  the  de- 
fendant, or  its  contents  communicated  to  him,  and  he  not 
being  shewn  to  have  ever  been  at  the  plaintiffs'  banking 
house,  or  to  have  had  any  access  to  it  at  the  company *8 
office,  the  Learned  Baron  rejected  it,  and  being  of  opinion 
that  the  action  should  have  been  brought  by  Dykes  A. 
alone,  and  that  a  personal  transaction  between  Dykes  A. 
and  the  defendant  did  not  lay  the  foundation  of  any  ac- 
tion against  him  by  the  firm,  nonsuited  the  plaintiffs. 

Storks  Serjt.  obtained  a  rule  for  setting  aside  the 


IN  THB  Second  Yeau  of  WILLIAM  IV.  143 

nonsuit,  and  having  a  new  trial.     The  nonsuit  took        1831. 
place  in  oonsequenoe  of  the  rejection  of  the  paas^-book.    j^^andbr 
That  book  being  kept  by  Dykes  A,  (the  party  requested     •»*  othew 
to  advance  the  money)  with  the  steam   company  to      barkbb. 
whom  the  money  was  advanced,  was  evidence;  being 
an  entry  of  transactions  between  the  plaintiffs  and  the 
company,  of  which  the  defendant  was  a  member.     It 
was  called  for  as  the  best  evidence  of  the  defendant's 
knowledge  of  the  payment  of  200/.  by  all  the  plaintiffs 
to  the  steam  company  on  his  accoant,  as  a  member  of 
it,  and  was  then  objected  to  as  res  inier  alios  acta*   Sup* 
posing  it  established  that  the  advance  was  by  the  firm, 
though  the  request  for  it  was  to  Dykes  A.  only,  an  ac- 
tion by  him  alone  could  not  be  supported.     Garrett  v. 
Handky  [a) ;    Cothay  v.  FenneU,  (6)     Besides,  the  evi- 
dence, independently  of  the  pass-book,  was  safficient  to 
entitle  the  plaintiffs  to  recover. 

B.  Andrews  and  Austin  shewed  cause. — First,  the 
pass-book  was  properly  rejected.  It  was  tendered  in 
evidence  to  affect  the  defendant  as  a  partner  in  the  steam 
company,  but  the  plaintiffs,  in  their  character  of  part- 
ners in  the  Ipswich  bank,  had  no  concern  with  tiie  com- 
pany at  large,  or  its  members*  The  entries  offered  were 
m^dy  matters  in  a  pass-book  used  between  the  plain- 
tiffs, as  bankers,  and  Dykes  A.,  as  treasurer  of  the  com- 
pany, and  passing  acoordingly  from  time  to  time  from 
the  fonner  to  the  committee  of  management  of  the  latter. 

[Lord  Lymdhurst  C.  B.— The  use  proposed  to  be  made 
of  the  pass-book  was  nothing  more  than  to  prove  the 
payment,  by  the  firm  of  Alexander  and  Co.,  of  the  third 
and  fourth  instalments.  Bat  the  book,  if  admitted  in 
evidence,  would  have  carried  the  plaintiffs'  case  no  fur- 
ther against  the  defendant,  as  a  meiidtber  of  the  Steam 


(«)  S  B.  &  C,  408.  uid  4  awd.  €64.  (})  10B.acC.e7L 


144  CASES  IN  MICHAELMAS  TERM, 

1831.        Coropany,  than  the  vhd  voce  evideDce/  which  proves 

Albxandbr     ^^^  instalments  to  have  been  paid  by  the  plaintifli  to 
Mid  Others      the  Company. 

Barkbr.  The  entries  in  the  book  were  clearly  evidence  against 

the  Company,  and  every  member  of  it,  that  they  had 
received  200/.  on  account  of  the  defendant ;  and  if  so, 
they  were  also  evidence  to  prove  the  single  fact  of  pay- 
ment of  that  sum  to  them  by  Alexander  and  Co.] 
.  The  application  for  the  loan  having  been  made  to 
Dykes  A, J  who  personally  consented  to  make  it,  the 
question  is.  Whether  he  alone  or  his  partners,  the  plain- 
tiffs with  him,  advanced  the  money  at  his,  the  defend- 
ant's request  ?  But  as  the  mere  fact  of  an  advance  to 
the  company  is  all  which  the  book,  if  admitted,  would 
have  shewn,  and  had  been  sufficiently  proved  before, 
the  book  could  have  had  no  effect  on  the  verdict,  and  the 
court  will  not  interfere.  Horford  v.  WUson.(a) 

The  plaintiffs'  counsel  having  acquiesced  in  the  non- 
suit at  the  trial,  cannot  now  urge  that  it  was  mistaken, 
when  that  acquiescence  prevented  the  defendants  from 
producing  evidence  to  contradict  their  case.  Kindred  v. 
JSagg,  (6)  Butler  v.  Durant,  (c)  Robinwn  v.  Cooir,  {i) 
Elsworihy  V.  Bird,  (e) 

[  Bayley  B. — Lord  Tenterdtn^s  constant  holding  has 
been,  that  if  at  a  trial  a  judge  express  a  distinct  opinion 
that  the  plaintiff  ought  to  be  nonsuited,  and  the  de- 
fendant's counsel  submits  to  that  opinion,  the  Court 
will  set  aside  the  nonsuit,  if  the  opinion  so  expressed 
and  submitted  to  accordingly,  turns  out  to  be  wrong. 
Were  it  otherwise,  the  counsel  would  have  to  decide  at 
the  moment,  and  at  his  client's  peril,  whether  the  hold- 
ing of  the  judge  were  right  or  wrong.]  (f) 

(d)  1  Taoot.  12. 14.  bot  Uiere  Uie  jary  had  giTea  a  reidiot. 
(6)  1  TaoDt.  10.  (e)  S  Taant.  229. 

(d)  6  Taaot.  SS6.  («)  M'Clel.  69. 

(/)  And  tee  Hdrm  ▼.  ButttrU^,  Cowp.  4SS.  Podam  ?.  PmeUg,  Bit. 
R.  070.     Ward  t.  Maton,  9  Pri.  291 . 


•  '  « 1     '  «    t     . 


On  the  evidence  admitted  the  defendant  was  entitled        1831. 
to  a  Terdicty  and  the  nonsuit  is  right,  (a)    If  the  firm     .  '^"'^' 
lend  the  money,  it  must  still  be  shewn  that  the  advance     ud  OibcM 

mm 

was  so  made  with  the  defendant's  knowledge  or  ,cp9-      barkmu 
corrence ;  but  it  does  not  appear  that  he  could,  po^fibly 
know,  or  be  expected  to  know,  that  the  advance  iVff^  in 
fact  made  by  them.    The  defendant,  a  stranger  to  ips- 
wichf  held  shares  in  the  Steam  Company,  an4^  knowing      ,  ,^,  ^^  ^^ 
Dykes  A,  as  treasurer  of  that  body,  deals  with  him'  in- 
dividually for  a  loan,  to  be  secured  by  handing  oyer  tp 
kim  the  shares  as  securities.     There  is  not  in  this  case 
that  connecting  link  between  the  party  applied  to  an^ 
his  partners  which  existed  in  Handle^  v.  Garmtf.  (6) 
BeadeSy  that  case  turns  not  on  the  plaintiffs  being,  co-  <  m. 
partners,  and  as  such  entitled  .to  brine:  the  action  ;  but  .  /  .'  ''"  ''  ' ! 
on  the  finding  of  the  Court  from  the  correspondency  -  ■ 
that  the  guarantee  was  intended  to  eni^re  tor  tljie  ben^|U 
ef  the  firm.     Had  they  found  the  convepse.  pz.  that  i^ 
was  eiveu  for  the  benefit  of  an  individual  partner,  they    . 
Blight  have  decided  otherwise.  '"''   '^ ' 


ill.  •    '  •  •  '  *" 


fr  ••• 


1  •  '  .'    .'    . 


,i!    -r 


Storks  Seijt.  and  Kelly  coniri,  wer^  stopped  by  the  '  ' 
Court  ' 1 


Lord  Ltnohu&st  C.  B. — Ifthis  question  had  tufned 
only  on  the  rejection  of  the  passrbook  in  .evidence^  t 
should  have  been  of  opinion  that  that  rejection 'n^ouM 
sot  have  formed  sufficient  ground  for  granting  a  new 
trial,  because  the  fact  which  would  have  been  establish- 
ed by  its  admission  had  been  sufficiently  proved  by  the 
other  evidence.  But  on  the  general  question,  X  am . 
clearly  of  opinion  that  the  plaintiffs  ought  not  to  have- 
been  nonsuited.    I  consider  the  general  Tule  to  be,  that 


.1,    .. 


'  l«  i 


(«)  S«e  EdmamiMH  w.  MaeMt,  2  T.  R.  4.    EjhardM  r.  Evan,  %  Ea9(» 
451. 

<«)  4  B.  &  C.  604. 


VOU  IK  L 
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1831.       'when  an  application  for  a  kNin  is  made  to  a  banker,  a 
,  ^^r^'      member  of  a  firm,  and  the  money  he  lends  is  that  of 
and  otb«ra      the  firm,  the  action  may  be  brought  by  all  the  partnert 
Bab^ker.      jointly  interested. 

As  to  the  argument,  that  the  learned  judge  ^as  not 
appUed  to  to  let  the  ease  go  to  the  jury,  caaea  have 
been  cited  in  which  the  Courts  have.refused  to  set  aside 
nonsuits,  when  the  counsel  acquiesced  at  the  trial,  and 
did  not  insist  on  the  case  going  to  the  jury*  But  as  in 
those  cases  the  Courts  above  coincided  in  opinicMi  with 
the  judge  at  Nisi  Prius,  the  principle  on  which  they 
turn  is  not  applicable  where,  as  in  this  case,  the  opinion 
expressed  by  the  learned  judge  at  the  trial  is  held  by 
the  Court  to  be  incorrect.  If  a  counsel  assents  to  a 
nonsuit  on  hearing  from  a  learned  judge  that  if  the  case 
goes  to  the  jury  he  shall  direct  them  in  a  mannier  which 
the  Court  above  afterwards  thinks  incorrect,  we  are 
bound  to  consider  the  case  as  if  it  had  gone  to  a  jury 
with  that  direction,  and  a  verdict  had  been  found  ac- 
cordingly ;  and  in  such  a  case  the  Court  may  interfere 
and  grant  a  new  trial. 

Bay  LEY  B. — I  agree  that  a  new  trial  ought  to  be  had 
in  this  case,  not  on  the  ground  of  the  pass-book  having 
been  rejected  at  the  trial,  because  it  appears  to  me  irrele- 
vant to  the  question  between  the  parties.  For  the  entry 
would  have  only  shewn  that  a  certain  sum  had  been 
advanced  by  the  plaintiffs  to  the  Steam  Navigation 
Company,  but  would  not  have  proved  that  that  sum 
included  the  sum  lent  to  the  defendant,  or  elucidated 
the  question  whether  that  sum  had  been  lent  by  D^kes 
A.f  and  not  by  the  firm  generally. 

My  opinion,  then,  does  not  rest  on  the  rejection  of  the 
book,  but  on  the  testimony  of  Revans,  the  clerk  to  the 
plaintifis,  coupled  with  the  letters  of  the  defendant  to 
Cubit  and  the  plaintiff  Dykes  A.    From  that  evidence,  it 
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seenis  to  me  that  the  pIftintilP  was  entitled  to  recover  in 
this  action  upon  the  main  point.  I  am  theless  surprised  at 
the  opinion  expressed  by  the  learned  judge  at  the  triab 
that  Dykes  Alexander  was  the  person  with  whom  the  de- 
fendant contracted^  and  could  alone  maintain  the  action; 
for  I  know  that  for  a  considerable  time  it  remained  the  im- 
pression of  Lord  Elknboroughf  that  where  money  was 
lent  by  a  partner,  an  action  must  in  all  instances  be 
brought  in  the  name  of  the  individual  with  whom  the 
contract  was  made,  and  not  getierally  by  the  firm ;  but 
he  afterwards  changed  his  opinion  on  this  subject,  and 
adopted  what  is  doubtless  the  true  rule,  that  the  action 
may  be  brought  either  by  the  individual  with  whom,  or 
in  whose  name  the  contract  was  made,  or  by  the  parties 
for  whose  benefit  it  was  made,  (a)  I  am  clearly  of  opi- 
nion that  all  the  plaintiffs  may  sue  in  this  action,  and 
am  supported  in  that  position  by  Garrett  v.  Handley. 
Difhu  Alexander  stood  in  a  double  capacity,  being  an 
individual  proprietor  of  the  Company,  and  a  member  of 
the  banking  firm.  The  defendant  wanted  an  advance  of 
money,  and  it  was  quite  immaterial  to  him  whether  it 
was  made  by  the  individual  to  whom  he  applied,  or  by 
the  house  in  which  he  was  a  partner.  When  he  applied 
to  Thfkes  Alexander  to  make  an  advance,  he  did  not 
qualify  Iiis  reqiiest  by  saying,  '^  You  may  be  a  member 
of  some  firm,  but  if  you  make  an  advance  to  me,  it 
must  be  made  by  you  individually,  and  I  will  not  be  re- 
iponsible  to  any  other:"  but  he  applied  generally  to 
i^keg  A.  for  an  advance,  without  any  qualification.  Now 
it  appears  to  me,  that  by  so  doing  he  entitled  Dykes 
Alexander  to  hold  him  responsible  for  the  advance  made 
in  either  of  the  characters  of  an  individual,  or  a  member 
of  the  banking  firm,  in  which  he.  Dykes  Alexander 
should  choose  to   adopt  the  application.    Now  it  ap- 


1831. 

Alcxawder 
and  Otbert 

Barker. 


(«)  See  1  Chittj  on  Ple«atog»  4th  Ed.  4. 

L  2 


1^  VidttUlSJUiy/MlCHAfiLMAS'lSRAI, 


k'l  • 


^S«»>^  (tomftbteoQir  4lM(*ftbtb  414^  IVe^ 

Bnbgtatote  bo^Q^inf  biU  otv(iEx.iiml^/)tNdi  vHtomcii  iluA 
that  the  advance  was  made  byilM  ipooBa  «f  ^hiobib^ 
was  a  partner,  and  not  by  him ;  and  the  Court  said— 
*^Vooadidctio6ttalqEDth«i«d«HbcVaiMi  iaftiflt^alDiietniin- 
tMiiAeri'Bcftk)Q^6(>(iABe4i«ltctiioiiC'm  theTJInle  b£tlbe 
flRiii«fb^fhM4:«iifaitaia*ia9k^/ilh0ie^rtc^    of  vpoim 
t|latc(hiii(gaiHlt<(ee  wib^'iAielld^tfil<^l^5r^^BavMIett 
liiaiiofby  tiio^'ftvmi  nWht  /w^nk-'of  lAat^aainiatfee  wtit 
miidli*n[Mre<p«l»ttd  thbwthbt  lekttfy  hAog  vddiessed  to 
tftt(tiiMU^o4Mtbib^i  ffil  tOnieiBtanRl' •foom  Mc;  Gw  that 
fiiUclkvMiibhd/tto  gMdDteaatbadvanoififiOioiir'iiiy  as* 
sfiiBfacdy  wiiioiE'i^ <ketid)}yHgiie>MtbtLtfipEDvildoil  shallbe 
made  fofflce|layiag»tjpni(tibia  f1tm^'^8icu.  iTIie  adjranoe^ 
bowovidOf  uraA'dit  made  by  the  individual  alone,  but  by 
the  firm,  and  they  were  held  the  proper  persons  to  sue. 
Therefore,  under,  the  circumstances  of  this  case,  it 
appears  to  me  that  the  present  plaintiffs,  as  composing 
the  firm,  were  the  persons  who  might  and  ought  to  sue; 
imd  upOD/<tiiQ>^grQiindlkfttilhef  karaed  jOdge  was  pie- 
pared  on  this  occasioButd*  bans 'given  a  direction  to  the 
jury  which  would  have  produced  a  wrong  result,  I  am  of 
'   1  ..r//  «]finidf[that  tlwiiecteghl  to*bci  a  new  trittJ;  aoditkat  the 
X      .  .K  .^«  (oonQsel  tKbo  did  not  desire  the  case  to  be  left  to  the  juryy 
t^ni' :.'  tir  at  bdt  subnitisd  to  the  nanaiiit  out  of  proper  respect  to  the 
..»M'  <V'*wm{  I  i^arned '  jud^e,  is  not  preluded  from  afierwards  moving 
«.♦  .'u^  i\  i!^\  for  a  new  triah 

*  «iffi     ».    t/»  ♦rli»'i'  M."    -t  *i      *t        '  ".     ■ '  '  ,11'  . 

o.  fotiF.jv  1  V  GARitoWB;— Myopinion lit  lh«  trial  turned  on  the 
impression  I  had  long  entertained,  that  a  man  cannot 
change  the  creditor  withmt  the  debtor's  consent    1 


IN  t^iii^QfMu.B^Hcjitt/.yaLuiAiKjiy.  i#t 

tppUoatMniftr.a^iteb.by.Mljmigt.f^l-lctaaM'^bad-it^    Z*^!^?!^ 
nptUi  btOi.lhittiStmimkyff  tits  doftwdMtt  im>«kltha««    wi^m 

strained  to  Dyke$A.  alone,  bat  extendtditto^jitlliriathAq 
ptrtnenh.    I,regrat.tdbftt'thfiipliiifiliffVcou«0el4^^ 
caU OD mo'to Imte  thecase^o tfaii  jnrjfr^and 4)taod|thtttf 
there^mnst  be  a^NMT  Inai.^ « '     v    •- .^:     ^  ^^  ^ut^  oHi  l^rii 

BoiiiiAnD'B^-^l  tnnof  itbo  Bamtf  topinMO^iitibiitMiotftft* 
graiuld  off  ife  Dtjectioa  of  <  4ho  >  ^loaB^book^riribiefeiteriMit 
dncaitt  is  fortber  dian  •  J{eadM'Si(0Svd«K^ttMj^iliii|rfy^ 

a|iplie8tD>aiiot)iet*ifar  ir  Joitiy /mlbdut  inqoirki^  ?iibeft^ 
themoDfilyiis  ^jbe  adsnni^edrbjiitbb  biDd«r(fi»-aaninAi«iH 
daa),  oi  asl6  meolbteiofiagfeiiD*  bfi  isdkUetioltttltaithaB 
iadividnal.iot  ftltt  Ami^viMi  tfaeeaibfaKf  Biitiyfdiaao«iDth^ 
Slide,  iittjie  Mine  tane/hsmij^ktab  ^ahiJbiB  ^bsfdnig^ 
as  to  make  Umsd^maraiy  aidebtaevtce^beclpideii}  sbcni 

>    '•     m./      '  /••    .M.i-.  riLubiibi|olntovof{ 


-  •* 


•    I 


Dob  dtfki^^ByAnBiis^itdi^iAiMiJ^jbifiiiga^st  kuk 

I^JEOTMEIt^  «tf  ^lall(br^iftl  (n@lri%e^  Where  an 

^  fendantft-del»bdedj<*iWl^*»Adowhblfe,(i^  'i^^^ 

into  a  joifnt  ooa9aQt*Tult60dMfttt8ingi)>otsbatididoai^  ment  against 

leiii  v^n  jB  loTi  /««'*  title  to 
the  whole  property  sought  to  be  recovered  is  proved,  it  is  incumbent  on  other 
parties  in  possession  as  under-tenants,  or  otherwise,  to  show  their  better  title, 
(e.^.  by  C^aoey  aAtepri^  {tor^hf  ii^rtg^yBfitedfk^)j»Jhfa'V«*  creditor  most 
vecoTer.  1   u    1   1 


IM 


CAfiBB  ^H  MIOHAELMAS-TEUM, 


1831. 

.    Doed. 

SVANS 

■id  Aaoiber 

Owen 
Md  Others. 


Al  ibe.tfiiA  btfoia  Bi^simquMt  i.  ^t  tlicrliist  fltttnmer 
Mliztt  bi  CwrHgakshini  the  ^btoorfr  df  the  plaintiff, 
ulaimmg  as  ftADUU  bf  €kgii,  piovtd  a  jnidgi&ent  daled 
Sttek  Auguii  1830^  in  an  action  againal:  die  ifofendhuit 
Owm  sn  the  gocat  seeiioBB  of  that  county,  by  an  examined 
eopy  ffom  the  custody  of  the  prothonotary  in  pnraeanoe 
of  11  0«  4.  and  1  W.  4v  c  70«  As  the  jodgmest  wA 
did  not  contain  the  award  of  ekgii,  tic*  (a)  final  procesB 
baling  issued  after  the  abolition  of  the  Welsh  coartB, 
they  pniduced  examined  copies  of  the  el^k  issued  oat 
iof  this  Qoart  since  thai  e^ent,  with  the  inquisitioii 
and  sheviff's  return.  They  also  proved  a  lease  dated 
1793|  by  which  it  appeared  that  at  the  time  of  the  judg- 
ment the  de£Nida»t  Owen  was  tenant  for  life  of  the 
whole  property.  The  three  ether  defendants  were  his 
under-tenants  in  possession  before  the  date  of  the  in- 
quisitiott,  but  for  what  term,  and  subject  to  what  power 
of  determining  the  possession  by  Oiten,  did  not  appear. 

Forthe  three  defendants  not  parties  to  the  judgment 
against  Oioeii,  it  was  objected  by  £.  Vaughan  WHSamt, 
that  the  lessors  of  the  plaintiff,  as  his  creditors,  could  ooly 
take  by  ekgii  such  interest  as  he  had  in  the  land;  and 
that  as  they  had  not  shewn  the  nature  of  the  other  de- 
fendants holding,  or  that  Owen  was  entitled  to  deter- 
mine their  possession,  they  were  entitled  to  a  verdict 
The  learned  Judge  directed  a  verdict  for  the  lessors  of 
the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for 
the  above. mentioned  three  defendants. 

A  rule  nisi  having  been  accordingly  obtained  on  the 
above  point  (6) — 


Where  final 
process  issued 
fitMB  the  Court 
of  Excbequer 


(a)  See  Bamnboliom  r,  Buekkurtt,  S  M.  &  S.  566. 

(6)  WUHamt  alse  otof  ed  oo  another  point  made  at  the  trial,  vts.  that 
the  jodgoicnt  against  Otoem  being  signed  in  the  Great  Seatiooa  befoie  their 
abolition,  and  the  degit  baring  sinoe  isioed  out  of  this  ooart,  it  wai  for  the 


OB  a  judgment 

aigned  in  a  WeUh  ooort  of  Great  Seisiona  before  its  abolition,  bat  did  not  recite  the  removal 
of  the  jndgnent  into  the  Exchequer.  Held,  that  the  ^Ugii  and  judgment  were  not  inooBsis< 
tent  for  the  purpose  of  eridencei  though  the  irregnlaritjr  might  hare  been  the  subjeet  of  a  i 
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Rus9eil&9^tWU9on,MA  Uoyd  Mittahewed  cdoae.—  163L 
The  question  iS|  whether  aoy  of  the  dtfeadantB  have 
any  iatere^  which  the  jodgiaent  will  not  aifaet.  By 
diecottBent  rule  the  defendants  are  admitted  to  have 
been  in  pgaaeaaion  of  the  whole  premiaea  when  the 
ejectment  was  served ;  and  those  of  them  who  are  not 
parties  to  the  judgment  against  OweHf  the  defendant* 
seek  to  infer  from  that  fact  that  they  were  bo  in  pos-* 
session  in  virtue  of  a  tenancy  existing  in  Anguai  1830, 
prior  U>f  and  therefore  not  affected  by  the  judgment.  But 
it  waa  their  duty  to  prove  such  a  tenancy  before  August 
1S3D,  it  being  a  fiu^t  peculiarly  within  their  knowledge, 
and  they  have  not  done  so.  However,  that  point  is  not 
material,  for  the  lessors  of  the  plaintiff- made  out  a  prknd 
fom  case  by  having  pfoved  a  lease  of  all  the  premises  to 
Owm* 

£.  Fai^gAan  WilUamt  in  auppoit  of  the  rdle. — 
l^hongh  thelessDca  of.  the  plaintiff  were  bounld  to 
prove  the  judgtient  and*  ekgi$,  yet  the  three  defendants 
who  were  not:  ^^lies  to  either  cannot  be  turned  nut  of 
possesaion  bythat  evidenceef  a  debt  from  Ovmn*  The 
inquisitioQi  and  eiegt^  have  no  other  effect  than  as  a 
leaae  and  rdease  of  a  moiety  of  the  tands,  which  would 
only  be  evidence  against  parties  and  privies.    Though 


liMWi  fC  tiM  plMtlff  to  tkmi  IhwDStlvM  ftt  lUwrty  lo  IWWM^  o»  tlw  jlldg- 
iMot  bj  firadaoiiig  a  oertiS^iUc  therMf  Sled  witii  lh«  df p4\j  •l«fk  of  the 
pleas,  according  lo  Reg.  Q«n.  Mkk.  I  W.  4.  [Vol.  I.  AppeodiXf  p.  if.] 
The  elitjfif  pot  in  io  eyidence  recited  the  act  1  W.  4.  o.  70.  but  waa  sUeot  as 
to  the  remof  al  of  the  Welib  jadgment  into  thia  coort,  so  that  It  was  inoon- 
sislent  with  tbc  jadgMeat  prored,  and  did  not  appear  to  be  franded  on  anj 
rtgnlar  jodgmeot  of  thia  ooort« 

Bather  Cmt.  if  the  eUgU  issved  withont  the  jadgnent  haTing  been  broogbt 
hither,  the  proper  coarse  wonld  have  been  to  hare  moved  io  set  it  aside 
for  irregalaritjr,  for  otherwise  the  acts  of  coarts  possessing  oompetent  jaris- 
rife  acf«  €mm  prttsmwntntur. 


15^-i  CHSKUlil|iriCHAfiGlXAB>^TEI^H 


f     / 


.J' 


tiff  jig  JiniiPttfi  <lil>  A(»li^rtidtiiMi<iBgW<i»  By^ll^bMtcf '^^^ 
which  Um  d^  debtor  4MM^ilOl^gWlia«f  49^4(lM^     ' 

tbaii tfciij r|iiJ^|teitaMidri(Mlte»dh#3iiiiga«irt^  to  sliit  our 

she«i(  Qiisoil^  &»  ttoUcmilt^  IMT^^^  fdefeWF,  Mm^  i 
oidititobaitobiiiitticPtferiMMfa4a^yQB«brfoi]0»4^  ' 

thej^tocftnbd  An&»  ^^His^IiiiebMnitef^  liirttiJWii  • 
aloQe»  evidence  must  hare  been  given  that  Iheytotoiftt"' 
into  possession  safaeeqaentiy  to  the  jadgment.    Then 
canitlrooyoiadtf  t^  4>iMrftiQ^iii>dgiA»ttait|-iBiiilLtf  ntseaii 
liaUo/ld'beadispoeseiMdJL^^ai^  #rideo^  stmlf^^ffXkMk 
i^ajiM^hiis?  4t>knigM  ir iJfery  «iystttttdtel)bg * ^M  Am 
theydefqndfixtJMiboittiil  •»  aHege^andi  pit>ve'ltii*titto  on 
the  ^Mrakid  of  ^U6  yscrilliar 4fM*Mg0  ^^vt ;  ;y^t>Uie  rale 
is  thub;it|ie(i)eioonof^«he(t|^bniltUt>taHit  fdbo«er  oh'  Ike 
streliipdipeCihiai^aMDtpaik  oj  vijt  Ik><>^  £  j;/i-  •'•..i'    '/> 

LoidlLYtOifilJiM^Ctfi>^-4«oe|«^nAlMtlM  lessor oi^ 
thetf  iaifitfffidkefHioqnue«lyr/tsttoj!iai|di4iU^e^  VBifts  hi^ 
casQiin^BU  inu^ihdD^|ieaitti;jdifsiiefeMMt'to  «fhew  a 
legabtitfe  •whanmtniibitiA  dA^dviainlk«eq|itiiit*ahenition 
in  tl^ant  tiilB«hHlifrsiUeii^tieD«M(ien(t)  iMtii4iis  right 
to  afMBdipt4>jl1Hem^i^ttitIe1'of'<XMltc 'ilftd  lease 

emt^jacbaihisltvhekioC  Ihv  ftoptrtyv  '  Thetnerd  sdmis- 
siooitxfrHhe  &ot  <of 'due  dbfeitdlim^  yAissoaion  at  the 
tim^Qf.'|l>i)iiigingitl;^ie^eelqiQnt  doesnotpvov^  his  right 
to  thafe.podBflBioi^'  ata(^  Kvill  >  not<  give  him> title,  provided  a 
pniii6j^ii  aiUe-ibet^«iade^iOui> ^against  ^hfim.'  His  bam 
po8Se88iai»'inay.be  tium  of  iwrvdn^teevy  arid  as  he  con- 
tendsiAf  soiinfbreBCO'Of  right' ftom  it/ he  most  bear  the 


The  title  of  0Mm§iK^ith«da1»>hbpnpM^inM^ 

in  lkbl«i0€gdriltf|ifaK(  tiM^M*tr«}Uemnitei9^q[^ 
toeoliAlitkfiitoiMindll^^  frp^Aaft^  ^fooKlt^U 

judgmwtydri^  isdi  aavig  naad  evfiri  Jgi/m  oonobiva  ,9flalit 
fjrfT  JniKD^abui^  9ily  ol  ^linoii^iORdnei  noiadsarfoq  oJiw 
Bii9tiCYJ3iit-|i(«£liKdiy>agrtfttkt^  Mtt  Uoioicoibru/^^ 
in  qMtaHii94tiOi)rlM»  ifi||^'v^  gf(^4bliAfe^J0i{8tfi)O(bb*W]klj  it 
agamic  «Il.4bei<kfiMidM^U»4r  (tJKbnii  b^^iietiBe'  cCfdWSw  ^:' 
Otcfpi.  iitfTeniittod/  toi  ilmuiQ^iotr  ^  tiififoithoUiifiMiptely  <i'/ 
claiB)ed,4i»4  theJu<b;fii^|jkMidfeiU^  -i/^ 

tiff  have  made  out  a  good  title  to  dttqxiSMnBiifa^axtii^'  f'^ 
as  to  persons  claiming  under  Owen,  by  a  title  para- 
motmt^  :wh  bjTt  iiA»(ipnfi(Mhr~tdi\Akgmt  I9l3(k  /Jlbwwl 
eveMU  Uifeeotherf )per9ob«v«vi»wnpowMdbn(ilkM^ 
OwgfiAt  1h^4ini^iQ£iihalkifpiagA%':f^e€^ 
neceaaary  l€»  bnog^^fitfesieiitagiaiteWtliArifeia 

kaow  their  owii)ijtittIe^<Ki0v)ivh[ea)itbeyifalaflDelintoi:|^^  '^ 
sion;  and  itiWR&ibf  theaii4qfBli(ewrtiid6Bi6tflritlMtlifldiiiifI'('^ 
thee^V^  tb^yj^t.^  «igfat[)tOiltlke  qibsstaBsioiU  ^i^bfave'oi^ 
always  found  itte\  boia^sule  mtiiploa^i^i  that  iiibe<4)£iity'nfi! 
in  whose  ka^^ledgenaifaot.  p^ullari^  Ue^  nuiat.mailuB  ■  >) 
a?ennent  of  it  .oa  thai Treoord^.i and iamstMin  the  buvdea^^ 
of  it  in  proof*  (Xbua  Jii4*tiie'.leafiia>  tod  e&giV  •bcen'^set  '  i 
out  in  pleading  ^y»tbe>  cr^itora  toif  npfmrt  thtk  ciaiBk?    * 


JM 


/i  iQIBBB  Vs  M10HIKIJIA>^IHm> 


1831. 


-     /  . 


«»  «it^      ' 


-     •     /     . 


:  V     « 


■  J,; 


O^RO^  the  oilMT  dcfeadants 
Ifat  primkfmk  titte  by  Jhipi^  Asi  Oboi  MidelhaB 
kk  Inaiili  aft  a  day  past  |«efiOM>  lo  die  jadgneot 
O^aoi  baa  tbe  wbole  |iiupeity  under  tbe  leaae,  aad  tbe 
defcndanU  know  whether  their  poaMiwrioii  ia  imder  him 

or  adTcne  ta  him.    Thai  faet  ia  not  in  the  kaowMge  of 

-  .  •  ' 

theei!e||t/cTeditors.  If  thedefendaiita  came  in  under  Otfra, 
they  know  that  they  came  in  by  means  of  his  title,  and 
whether th^  tenancy eommeneed  belbreor  after  jAt^vsf 
1830 ;  but  if  they  give  no  endence  at  all  that  it  aocnied 
beGore  that  date,  theii  after  the  lesaon  of  the  plaintiff 
have  established  that  the  title  to  the  poasession  of  die 
whole  was  in  the  elegit  dd)tor  at  any  one  period,  tbe 
burden  of  proof  of  their  title  is  cast  on  the  defendants. 

Gaerow  B.  concurred. 


•  II*        , 
f    ■•   -t 


«      « 


Boll  A  N  n  B. — I  am  of  the  same  opinion.  Tbe  question 
ii^y  Whether  t'Be  onus  of  proof  lies  on  tbe  lessors  of  the 
plaintiff  or  on  the  defendants  ?  The  consent  rule  merely 
i^its  2h6  defemlants  to  be  in  possession  at  the  time  of 
bringiiig  the  ejectment.  Here  the  tUgU  creditors  come 
ilti  oil  ih&  same  title  as  their  debtor  Oioeif,  viz.  the  lesM 
foir  life^  and'  if  he. baa  brought  an  eiectinent  against 
ihese  fliree  cTefkn^antey  they  might  have  relied  on  a  te- 
nan6y  16*  him  which  they  must  have  shewn,  <Nr  they 
would  be  mere  wrong  doers.  The  lease  to  Owen  having 
been  ^ut  in/  thiese  defendants  we're  put  to  shew  that 
their  title  overrode  the  judgment  of  jlvgiMl  1830. 

Rule  discharged. 


Canham  against  Fisk. 


t 


1 1 


/^ASE  for  stopping  up  and  d^yerting,^  water  couxpe.  Water  flow* 
^lybich  arose  at  a  spring  in  a  close  above  the  plain-  dose  prtmA 
tiff's  ^rden,  and  in  its  course  through  it  was  used  by  /«««  pawci 
the  plaintiff.  conYeyance 

At  the  trial  before  Garrow  B.  at  the  last  Suffolk  ^  ^^^^^J^ 
sizes,  the  plaintiff  proved  that  till  1811,  the  close  called  mpted  appro- 
BroomhiU,  in  v^hich  the  water  rose,  and  the  plaintiff's  ^^^^ter 

garden  contiguous  to  it  through  Mfhich  itflowed.  tpwards  for  less  tlian 

'      '       ^  •    «   '•       ..•   h.'     >  \  20  yearn, 

the  Orwell,  were  the  property  and  in  the  possession  of  gaing  a  title 

one  person.     About  that  time  the  pl^ntiff  a  market  to  it  so  as  to 
gardener  bought  the  latter  close,  aud  tempted  by  the  tioaforitsdi- 
stream,  mpde  it  a  ^rden,  ^i^ing  the  watf  r  for  household  J^^^JJ^'are 
and  garden  purposes,  till  in  1830  its  course  wa^  obs^vucted  directed  to 
by  defendant,  who  If  ad  ^fterward^  bought  Brcmpfiill  and  event,  neither 
conducted  the  grater  part  of|thje  ^atcr  foupd  \\  to  ipugply  P^rty  ^«  tbe 
houses  newly  built  below  the  garden.    For.  the  plaiptiff  fint  trial,  if 
title  by  long  user  was  urged;  for  the  defendant  no  wit-  J?®  •▼«nioi 
nessea  were  called,  and  he  reli^  f>^  th^  fftct  elicited  x)n  different  from 

■'■     '*'         '       "     '*''      ■^         '*        *    i''''«/*C  '  that  of  the 

the  examination  in  chieT,  that  before  ^  j^lajintifrQ  $P^^^*  fint. 
sionin  181 1,  Broo/iiAi// and  the  plainti^Ts  garden  were 
in  one  possession,  and  that  the  jtitle  to  the  wat^r  Vy^  j^re- 
sumed  prescription  was^  destroyed  by  .the  uqitv  of  pos- 
session of  the  laud.    The  plaintiff  was  nonsuitea. 

Kelljf  moved  for  a  new  trial.  —  The  plaintiff's  title  by 
appropriation  and  enjoyment  of  the  water  since  1811, 
was  sufficient  to  maintain  his  action.  WUliams  v.  ilfor- 
land{a).  —  [Bayky  B.  An  unity  of  possession  merely 

(a)  2  B.  &  C.  010.  and  see  the  cooverse,  where  a  right  to  lights  had  been 
diMsed,  JToore  r.  Ramatm,  3  B.  &  C.  SSS.  See  alio  9  Saiiiid*  lUl  6  PH.  1. 


^l^l^i     of  ownership  to  destroy  it  (a).—]  A  role  b^^t0(WUf)» 

••'V,  f"M.»l  .'I       III  J        .r'.i.ffi     t(„i    L.f        J     »iT  /    «    A         ..\     ♦       .1 


dMes  iwecBiikii  ibe  rswtofibOKdevakip^AiidMpc^BQQBsioii  till 
li61d,i4hAre'fe  rifa-gieMij)  taipwirfin»agmii<|  ^jBn^it^ 
jffiiAipAm^jti^tild  lthe/« Aater!  «i(Wibiidir  Um;  plaftfiA 
relicdiv^lBdfy&y  A.  ^fifl^pQ»itJi«iavMf)ll6tlpafiiM^ 
dBcy  -  buiiij  k' 'btnenuef janMi^flomiii^  tktougl^  it^ x^ian 
the  ¥eBAeei«fi)pf(tJtaBi4iWi(|$m  edaitte^  IpnMw/oflii,  Da  W? 
cet^ttom  » th^  ebnvtyaDee  woiild  bd  pr^maed*  f— ] .  Jfd^ 
ciQa«QjfBttcitiiresiprQdtt0cdin.«tipporfc  of  tbe^pIiOBtiffti.  Ai 
title  to  a  watercoiiiie(jCaiiJotdyiewaft^iDijthiee»  Fay# :  «I«6 
prescription:    2d«  actual  grant:    3d,  presumption  of 

m  H,.o',o/  goftn^  ..Kowi^.tD^'fint^  (ht. unity  oCtowner^apiTle- 
•t  n.H ^  f9fl|a/it|r09qto41y^ JK> -goant  waif  ebewa^  a&d- lastly^  • 

'*\V*,,Mi,V'^*S'^»^«ouWi inot.be  presum^  before  the  lapa^^ 

iMf  .h.(i'.  tweulQryftii^i^iB^&^Bv  Tbereiisva/foiulh  mode.ofiic^ 

^1  //  /Mi.q  Ml'  qiiinng^mttiile  to  a<water  «9iirs6i  vift.  appn>pm(ioiHir  oo« 

•»fif  no  vtii.1  Qup^n^y  Qf  water  which  a  man  finds  in  his  own  land 

'•i;«  Ji.ni  ♦.'lit  t 

'"' l«/9^Ajilv^iThe  jMf^t\%  kf^MA. pfm»B$im  siacetlll)) 

o({lhfols#)(ii^9rtj^^^MA  tfefsiw^W^flowsedxaTtolpoillfct; 

sma  impotit^fi^i^itifUv^rpfeiiiAiiflit/wM^ 

by^taiikiiiXhM>grfi^Mtlwioi>^^^ei($  .M/tOrltie^wfttor 
which  flowed  over  the  land,  would  pass  it,  though  'tlrt 
reverse  may  be  the  case  where  the  water  running  over 
dWofflfe?^arit^MVid'i8  ft&fi%^fcy:  ^^HBtirtfecat^e  the 

sume  it  to  have  contai^|f^»«^#i^sfipt^^ 
The  only  point  made  for  plaintifi*  at  the  trial  was  pre- 
scriptive, viz.  immemorial  user,  to  which  the  answer  was, 


(a)  S««  Co.  Lit.  SIS.  a.    Comjoi'i  Digest,  tits*  Extiogaisba«ot ;  S«- 
peosioo. 
{b)  0  EMt,  208.  (c)  Co.  IaU  4.  a. 


IN 


c«AMXlAi{d»MVILHaa&JV.  Wl 


Lord  Lyndhurst.  That  did  not  prevent  the  plaintiff        ^^^ 
lltoflli4nig9M^3(AilWftoil0^SM^  »AibsiMQaig 

li(§^ceii^4fi8fi4gto«dpteitbli<todR»attU*  tnals;i^ize^ln(b 

it^l^It  i^rttorii<Dattdi4Aefc^diHrirdl|y^ 

^uSc^J^SvoHi  ^di««kBtfiMHKelouBnMntded  ^jiinjrf  l^srt) 
aM  Ml<«tetiMHe,q[  Waibldie  i^k«rt*d%h4[<teixisdli»waift 
d^si  -TlfeMMfM)tM  UooM  Md6^e«8iid»,  ^oi  «ai^ 
t6  tlMiU}gM<f  (ttihig  itaq4qtteiiribtDi^iv>>^^<'ul3H^^ 
flf (tweftff^#M«{^ftd^MioitbfitlMqeiWiifmt^£^  /^  o.^  oliij 

tli«  CMt^^iiMitf  lilMf  ]id«  «bi9dtflM  dlrMtiifg'4he  ixiim  J^l^t  toild  ^^ 
to  at)idiilhbi^e)]ifd)Hl«7kali  \tm^  Mggv^iiApttat4i]|B(h%l  where  the 

|Ma€ttq«iof>lbi9i0iMtl9l#Wl4^  odTelV'tUd  pl^iift^^^  dered'to^''' 
teMl'fsQtodit)dbwte>ald^i9^ivil  t|fdN0dit^t)^thRyfi9^^t^«i^  abide  the 

ivril^asMamAtn^  if'  h^mtxteiMi^m  cfie>Moiid  mtelp  the  paHy  who 

'(  ^1"  il    rii.i»i    »,    ilo'il*/  lOTi://    Ic    ynfjj.ifO  ^M^8  on  the 

^        *       first  trial  sue- 
But  pef  Lord'IjMAttrvA    Thbt'4#  i3&>t;.tih«^W!l^^'fMl^  ceeds  on  the 

of  die  :flr»t' trial  'rift^^bM^Md^tti^  «lMfcKthe'^tet^iaf<Ul]|^ 
•eeQn<t/M(AMf>^tut^viMlWi^QtMf<  tin* 

Hial  if  die  «vMt  l^^lAe  tb^oodUdifibiY^ft0ikTthal»iof^tM 

A:*i    m)*    V, rill /^  tic lij  oiIj   •)€!  Y»'^tl    'j>i.:»/-)> 
ooart  Bftkei  bo  order  that  the  ootts  alull  aoide  the  ereot.  Ibid.    The  mo- 

J   •>'•     i        I'M  '1..        JO'       'j.,..-     .  "    -ji    /I-.')    >i«J' 


,    .'J'!lJ  ^  *  '    ►       ?  I  I'     J   ,    »f' 


*   .1-  . 


IM  CA6G8'^it  MICHAE£M«8  tCRM, 


Ajsonymous. 

ftat^rnt'by  O^  opposition  to  bad.^y  CUkm  MeMMed  (ih«t  ii€ 

bail  thaa  he  had  a  8um  of  monqf  «t  a  ptiliciilar  place. 

baa  money  at  .  , 

a  place  i#  m,  //  •  '  *  j    •  j  »        >  /  •  i  •  - '  ♦ 

named.  Batlbt  B. — ^The  bail  may  justify  conditioaaUy»  if 

OD  ingiMsii^  al  i^  places  where  he  swears  he  has  money, 
the  affirmative  of  that  fact  should  be  ascertained. 


TEsroHiOgainit  Waerb< 


•  ♦ 


Notice  of  bail  jQAYLEY  B.  held  that  the  Qotice  of  bail  need  not 

the  bail  ia  ^^^  ^^^^  ^^  ^^^  ^^^^  ^^^^  resident  for  the  list 

have  Midad    gj^  months  at  the  places  of  their  residence  mentioned  in 

for  the  laat  ,  * 

six  monthi  at  the  notice,  according  to  Meg.  Gen*  Trin.  1  W.  4.  I831f 

rSidi^  ^^   <^^^-  '•  ^2°-)  ^y****  *^  *^**  ^^*  "^^*^  ^  assumed  tiU 
mentioned  in  the  contrary  is  shewn  by  affidavit. 

Price  for,  John  JervU  against  the  bail. 

A  similar  decision  took  place  in  Topham  v.  Cahertf 
on  14th  Not;.  1831. 


Doe  agaimt  Rob. 

Afidarit  of      Tf/'IGHTMAN  moved  for  judgment  against  the  ca- 
tenrioe  in  g^al  ejector,  on  aa  affidavit  of  serfioe  on  the  t^ 

ejectomit 

mafl  not^na-  .nants  in  possession  as  admimstraior$. 

lify  thefpoi. 

•esfioa  of  the  tenants  in  posseaiion  by  stating  sfcrlce  on  tbem  as  ejreculerf. 


IN  tHB  iSiBcoNn/VBARiQV  WILU^M  IV.  159  ' 

Baylby.B. — How  can  they.be  teDaals  in  poMession  1831. 
0$  admmitiraian  ?  Service  on  the  tenants  in  poeaession 
ift  required,  but  here  a  qualification  is  introduced ;  and 
on  an  indictttent  far  peijtti^i  it  might  be  said  that  one 
was  in  poaseooion,  aod  that  hia  poaaesaion  was  that  of 
both.    The  aiBdaTit  laMI  b«  uniMiM^  '    '  ^  i  ) 

I 

The  words  a$  adrnmisiraian  having  been  afterwards 
struck  oot--.  ^     .^     ••/-••••  ■•        *   .  '-  •'• 

^  ftutegrtrtted. 


'  <•»  III  ..•/  ** 


. « •  •. 


Hitchcock  agaimi  Badham. 

^EER  had  obtained  a  rule  to  shew  cause  why  tm  A  ^enitt  i^' 
service  of  the  venire  and  dieiringas  should  not  be  iket  ||"^JS^d 

aside  for  irregulaiity,  and  the  issues  levied  thereon  be  ^^o  was 

^  abroad  for 

'•W*™*^  .  goods  sap- 

h  Biasth  1830,  the  defendant's  wife,  who  carried  on  ^^.^V^ 

trade  as  a  miUiner,  vnthout  the  intervention  of  her  hue*  separate 

band,  incurred  this  debt  for  goods  supplied  in  her  bmi*^  trade  was 

ness.    In  September  1830,  defendant  went  to  Van  Die-  house,  and 

sam's  Land,  wheie  he  was  she^n  to  be  in  May  1831,  a^rfS'rS""* 

and  waa  not  ahewn  to  have  returned  since.    Tibe  venire  isaaed  ac- 

bad  been  isaned  agaitist  him  and  served  on  the  wife,  by  ^e  prMtice 

leaving  a  copy  there ;  and  on  its  return  a  dkfrtnttae  had  ^^^^®  Exche- 

1  1  ^rx  *.  1  quer,  tolevy 

issued  to  levy  40a.  according  to  the  practice  before  408.    The 

7  fc8  O.  4.  c.  71.  and  levy  waa  made  on  goods  found  at  ^^^^ 

the  wife's  house,  which  were  alatad  by  defendant  to  goods  in  the 

belong  neither  to  her  or  het  husband.  ^l  coort'set 

•    '^  ;    '       aside  theater 

FeOM  she#edfDr  eauae,  tiiat  tm  wife%  goisds  m  her  «efitr#,  nd? 

with 


1.60  ,    QAS^^  i;?  MICHAELMAS  TERM, 

1831.  separate  business  mightbe  taken  to  compel  appearance 

J^"^'^^  to  process  for  a  debt  incurred  by  her  in  that  business. 
Hitchcock  "^  -^ 


9. 

Badham. 


'     •!         ll 


•  ;i 


•      I    II  ^  >  I*     I 


11.. 
/      t.  .  • 


Per  Curiam. — ^The  plaintiff  has  no  doubt  that  she  is 
fi  n^arried  woman,  and  sues  the  husband  accordingly  is 
liable  for  the  supplies  to  the  wife.  Then,  though  he  is 
^  absent  from  the  country,  and  knows  nothing  of  the  pro- 
cess^ you  take  goods  in  possession  of  the  wife  to  compel 
his  appearance. 

Rule  absolute  with  costs,  on  terms  of 

» 

bringing  no  action. 


II  I.  I  ' 


Whitehead  against  Mynn. 


Ball  allowed      ALEX  A  NDER  moved,  under  R^.  Gen.  Trin.  1 W.  4^ 

to  be  changed  (YifL  h  Appendix,  p.  vi.)  for  a  rule  to  shew  cause 

on  excuse  v    ^  rr  7  r  -      / 

offered,  and  why  plaintiff  should  not  be  allowed  to  substitute  two 
21r  to  pa^'  other,  bail  (naming  them)  in  lieu  of  the  two  bail  already 
coetsincurred  put  in,  who  had  not  justified,  and  were  not  able  to  ja»* 
in  invufficient  ^fy*    '^^  .excuse  offered  for  putting  in  bad  bail  was, 

bail  and  pnt-  j^i  the  asent  had  not  time  to  communicate  with  the 
ting  plaintiff  ^ 

in  same  situ-  OQuntry  attorney* 

ation  as  if 
ffood  bail  had 

been  put  in  at  Bayley  B. — ^The  rule  was  made  after  much  conside- 
^"^'  ration.    Its  <objeet  was  to  secure  good  bail  in  the  first 

instance.  However,  as  this  is  the  first  application,  and 
is  made  under  peculiar  circHnBtances,  just  after  the  rule 
ksB  bsgimtD  opemte,  a  rule  may  be  granted  on  under- 
taking to  pay  the  costs  incurred  by  putting  in  iasafficiait 
bail»  and  putting  the  f^ntiff  in  the  same  situation  as  if 
good  bail  had  been  put  in  at  first. 

The  rule  was  afterwards  made  absolute,  no  cause 
shewn. 


,K  'ru^  kmt^Vi^M  ^imM  IV.     .   mi 

KEEVES  agai/U^HuCKER.  jido^hotiH 

ON  5th  November  Alexander  rnpvea  that  an  exoneretur  Affidavit  to 
•' i_-x  1    '   ■  r  "  S  '^^  xt.'"''i_''^V'  .f'*''ii'""  t'iVl'iWi  jD    hold  to  bail 

might, be  ^4,on  Ae  M7te?AT.ter  fo"«t«l»e. 
bond  cnren  up, to  be  cancelled,  and  tlie  derenoant  dis-  ™®"?y,P**?» 

.  *     ,'n.'''^-i  ^  'v  ii  ••  t    x'    v:iJiii/o'.'  '•/iJ  ino'TTinjeciB    &c.  ubadif 
cbaiKed  oin  of  custody  on  entefing  a  common  appear*  it  does  Dot  al- 

ance,  and  why  plamUff  should  not  paf  the  defett(fanl>  ^El^lItV 

costs  and  the  costs  of  this  .application,  and  why  pro*  been  paid,  &c. 

■.x.(j\    ii-.'      .:  .«;  f*i-  'T  Ti            .       ^  *^  '^atdefend- 
ceedings  should  not  be  stayed  in  th^  mean  time.    The  anf  s  re- 
affidavit  to  hold  to  bail  was  for  rent  due  to  the  deponent  q^^t/'  but 

SD  applicatioii 

by  the  defendant^  and  for  money4>aid  and  expended  by  to  discharge 

the  deponent  for  the  defendant,  without  adding  "  ai  \^^J^^xoi 

his  request.*'    He  stated  that  in  K.  B.  the  mistake  was  thia  defect  is 

held  fatal,  PUfi.Metb(a)i\iiC:PM6t/ib)  Saw" 

put  in. 

Bayley  B.—TI16' judges'  ^^ri  6(  '6pimo'n  a(  ar  lii^-  r?-//r uV.  IibH 
ing  in  this  teriii,  that  the  Ktiig^  Benoh  pirad.ice  was  *'[ll'J'[  ,10 
the corrtct  one.  ■        "       ";•'"■  "^  »"••«.,.},.:..     b.n.  b^Who 

jJ'Jj:  U,ii  'i'.jo    ,'  \\.  ^b'.i[ilJr4il  Jnn  b-Bff  od^f  ^ni  Jbq   banii  -iubJ^oj 

*  I        ..  irn         -  ijnitJuq  yd 

In  cotiskq\keii6e<i^Hm  cM^^Mce  '6PiiMtibU  Yor  dtti^  uvynWiu^ai  ni 
of  proceedmfes-ridt^'havlrig^liB&'^^^'^cJi^m^^^  ftalut^  Jni"! 

not  drawn  up,  and  defendant  was  obligid^H!6'^iftift}fr%M  -^'^'^  ^"^' <"  'I' 
above,  who  rendered  him  to  the  Fleet.  h.  li  iifi/i  hoc^ 

ifer^ii«Je><'i^iJ0#«d  Mi^irDidr  Mitita^cbufetl     .noiiin  '''" 

PerCufiam  (BAiT:k^t;OARiu>w^hnd<PoLiiAi6f>pfi«) 
this  aippMo^tk>a'itf^  4A<<PlAwbtttQdw(^^fait<ii^ni ;li;;t 

(»)  5  Tuat.  704.    766.    1  iH^bi^^il  '»'lriM<k#. -^alMrk'^ 
1  BiBg.  SS8. 

W  1  BmI,  3S0.  tad  Me  id.  81.    1  B.  &  P.  IBS.    7  T.  R.  376..^  ^1  j^.^ 
&  8.  SIO.    6  Ttoat.  186.    Skmnum  ▼.  WkmUtg, 
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CASES  fif  MICHAELMAS  TERM, 


1 1 


Bail  pot  in 
may  aAer  ex- 
ception, and 
on  the  day  for 
justification, 
move  for  time 
to  render  de- 
fendant, with- 
out iufltifyinff 

onthegrouid 
t^at  he  i«  in 
PHfl^dy  un-i 
der  warrant 
orcompis* 
iippera  of 
^biaakriipt. 


OiBsoif  oDd  Another  agauui  Whitk* 

^\S  1 6th  November,  Ctwiyit  moved  that  the  bail  should 
hare  time  till  the  21«t  to  render  the  defendant,  and  to 
stay  proceedings  in  the  mean  time*  Bail  were  put  inoo 
the  7th,  excepted  to  on  the  lOth  ;  on  the  12th  the  de- 
fendant became  bankrupt,  and  mis  committed  to  Jkn^ 
gate  hj  warrant  of  commissioners  of  bankrupt,  bat  was 
to  be  brought  befoi^  them  on  the  21st.  Thendswas 
dmwn  ttp  for  the  18th. 

4 

Dn  the  19th  Butt  shewed  cause,  that  the  plaintiff 
havitig  Committed  no  inregnhritj,  the  rule  eouU  not  be 
suppofrted  till  th<i  bail  wem  in  Court  by  hariog  justified. 


But  pet  Ciirterm.^JustiiBcation  is  unnecessary,  nor  is 
it  the  object  of  the  bail,  who  assign  the  special  ground 
for  time  to  render,  that  the  defendant  is  as  it  were  in 
criminal  custody* 

Rule  absolute,  deftDdaHi  to  be  rsndmd 
ontheSlet. 

See  TIdd,  0th  Edit.  282. 


Painb  a^ahut  Munton. 

Theplaintirs    TjUTCHINSON,  for  plaintiff,  applied  for  ttwts  of 
quirie^  after  inquiries  after  the  sufficiency  of  the  bail,  who  had 

sufficiency  of '  filed  an  affidavit  according  to  Res.  Gen.  Trin.  1  W,4.(fl) 
bail  are  costs 
in  the  cause. 

(•)  Vol.  I,  appeajlii,  Wl. 
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Ball  moved  that  they  might  be  made  costs  in  the         1831. 
cause ;  to  which  Paine 

V. 

Baylby  B.  (the  only  judge  in  Court)  after  conside- 
ration, acceded :  saying,  the  plaintiff  would  have  to  pay 
them  if  no  order  should  be  made* 


V    » 


.     1.  » 


Edwards  agaimt  Bboxon. 

^RESPASS  for  breaking  and  entering^  two  closes  Hgftf'Ly 

called  Coppice  field  and  Elm^forn  meadow.    Pl^as  described  the 

general  issue  and  right  of  way  over  those  closes.  iocdtt^fetly';' 

At  the  trial  at  the  Summer  aMa^e^for  Sif^PP^hire  before  f  n<|  V^^^^^. 

„  had  Ii  VtetiMct. 

Patteson  J.,  a  right  of  way  was  proved  by  defendant  over  The  conrt  re- 
the  Cofptce  field;  but  it  was  shewn  that  about  fifty  years  foj^'^n*^"!?^ 
ago,  instead  of  going  from  that  field  directly  into  jE)//n-  in  order  to 
barn  meadow,  as  pleaded,  the  way  passed  first  into  an-  f  "„  j^^^  ^ 
other  close,  and  then  into  Elnt-barn  meadow.     On.  tbid  amend, 
variance  the  plaintiff  bad  a  verdict  for  nominal  damages,  on  payment 
having  proved  that  the  defendant  had  gone  over  the  two  ®^^^'  *.°^ - 
closes.    Jervis  moved  for  a  new  trial  on  affidavit  of  sor-  surprise, 
prise  and  payment  of  costs,  in  order  to  amend  the  plead- 
ings on  this  slip  in  the  description. 

Per  Curiam. — ^We  know  no  instance  where  }si  new  trial 
has  been  applied  for,  the  verdict  being  clearly  right  and 
the  pleadings  wrong.  The  defendant  used  the  way  de- 
scribed in  the  plan,  but  if  be  bad  pleaded  it  as  it  of  right 
existed,  the  plaintiff  might  have  newly  M^igoed  <€4r/ra    .  j 

viam. 

H^le  refusnd 


.    •! 


M 
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Bowser  and  Others  agmnH  Austen. 


,     •     (t      r_. 


The r^«l9ence '  ryftlLTO^ moveX tor'  a  distringas.    iPhe  affidavit  was 
diSiirtTe  ^V'.,  ftjlept  ?^  ;t9  the  p^ceof  the  defeotopt's  residence, 

stated  in  the    ^^  which  he  was  attempted  to  be  served. 

affidavit  for  a  * 

diitringat, 

Bayley  B. — ^That  should  be  stated,  for  he  may  have 


r       ,,i* 


I    ■      • 


jresided,  in,one.3tt^t..and  removed  to  another,    the  affi- 
davit'should  atata  wh^ce  rthe  dweUingrhouse  of  thede- 

feodunt  Was,  «t  whidi  th«  personal  service  was  attempted. 

M«.>v<-     ..J.  '..  .:•    *..'.  .•      ..  "        Motibn  rcfiised. 


i< 


Sm  Daz't  Praelio«,  27.  and  oezt  ease. 


■    1    «       <  ' 


{» 


Ifis^ER  agoiri^l  OooDWiK. 

oT££ll  moved  for  a  distringas.    Only  two  calls  to 
serve  the  defendant  were  stated. 

Bayley  B.  —  Except  under  extraordinary  circum- 
stanceSy  it  is  considered  requisite  that  there  should  be  at 
least  three  attempts  to  eerVe  the  defendant  with  the  ve- 
nire. The  affidavit  should  state  where  the  residence  of 
lh9  defbndant  k^  and  the  answers  given  to  the  enquiri^ 
thete  iMuiei'  iFiom  such  materials  th^  Court  will  jadge, 
wkeiiheritbexlefiandanttsin  tht  neighbourhood  and  keeps 
out  of  the  way  to  ftVKud  personal  service.  Nothing  ap- 
pears here  to  shew  that  he  was  at  home,  or  that  he  was 


%    •    1  - 


X 


not  somewhere  in  the  place,  but  that  the  servant  who       1831. 
answered  did  not  know  where.  ^T""^**^ 

Fisher 

Motion  refused.  v. 

Goodwin. 

HMgm  ▼•  Simpaem.  2M  Nov. 

Tlw  dtfeadnl  iMingihewB  to  hare  bora  at  ^o|no  on  twf»  ofit  <tf  .tkf«e  Dutriptti. 

oocuioBi  whoa  tbo  depoooot  oiOfed  at  hia  dwelliDg-boQae  in itrtet^'to  y^*^^°^^ '^V.i  ■  V 

serve  the  defendant  witb  (he  «fmr#.    A  diatirinffai  wai  granted.    C.  Cooper         • '  '      r  t  w  r 
noTed.  '        '  ■        ■*  ••!     .     .  ••''   ■'  '••»   ' 

XefcfaMHi  ▼.  Croat,  24th  JVoe^ 

y—nrfgrt  aoTod  for  a  cCffriN^ar  on  an  affidaTit  that  three  oalli  had  been   i^ngutau, 
■ade  at  the  defendeat'i  dwetiing-hoaae  In  — *-^  in  order  to  aerre  him  tHth  '  Faets  ahewing 

the  omaro.    that  on  the  aoootod  oooiiioii  tto  dettiMdl  Used  i  tittM<witb  de^-  ayoiding  aer- 
.    .  Tioe  of  venire, 

feadanra  wifa  for  oalling «gnin,  and  eallod  ngmn  m  thtt  tiae»  .  Gtai.afliln^  . 

for  defcndaat,  hia  wifh>eaid, «'  He  ia  in  the  ahop,  I'D  letoh  Urn."    She  eano 

baek  direotlj  and  aaid  he  waa  gone. — Bojfbjf  B.  granted  the  writ. 

il  noNjfMevf . 

A  aiauiar  auition  waa  granted  to  Smmdsra  where  there  had  been  three  Sane  daj. 
eiQa  at  defendant'a  bonae,  bnt  it  waa  merelj  awom  that  ou  the  firat  two 
oeeaaioof  the  deponent  had  '*  made  appolntmenta'*  to  eall  again. — Bowleg  B. 
held  that  expreaaion  too  Tagne,  without  atating  the  anawera  obtained.  How- 
ever, it  being  alao  awom  that  tlie  plaintiff 'a  dork  Imd  aeen  the  defendant 
b  the  neighboorbood  jnat  before  defendant  wrote  a  letter  to  the  plaintiff 
expraanng  a  wiah  not  to  aee  htm, — the  writ  waa  granted^ 


Ha lton  against  Stock  inc.  ^Vov.  8. 


R 


ULE  to  set  aside  an  attachment  for  irregularity.  If  after  rale 
It  appeared  that  after  the  rule  ohtained  and  the  ^^^  ^1^^ 
irregularity  discovered^  an  olfer  was  made  to  set  asitle  ceedinp  for 
theattachmetit  at  the  patty's  own  eixpence^  and  pay  oosta  ^e^^her' 


<  1 


.  party  offer  to 

waire  proceedings  and  pay  costs  of  the  rule  nisi,  costs  subsequent  to  the  offer 
snut  fix  OD  the  side  which  does  not  accept  it.^ 
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1&31. 


9rodttf«o. 


df  the  tule  ftm.    '  It  was   notwithstanding  prooeed- 
ed  m. 

'The  Court  made  the  rale  absolute.  The  defendant  to 
pay  costs  up  to  the  time  of  ofier  made,  and  die  pkintiflTB 
attorney  to  pay  costs  subseq^aently  incurred  (a). 

7%e$^er  for,  and  Steer  against  the  rale. 

^a)  8«t  AtMlM  ▼.  B€ek§tt,  «ot6  p.  112. 


15^  Nop. 

Justifying 
bail  who  had 
made  affida- 
vit under 
Rep,  Gen, 
T.  1W.4. 
but  omitted 
to  state  they 
were  house- 
keepers. 


Martin  against  Gbll. 


JEWISH  moved  to  justify  bail,  who  had  sworn  the  affi- 
davit pointed  out  by  Regn  Gen.,  Trin.  1  W.  4.  {b\ 
but  had  omitted  to  state  in  it  that  they  were  house- 
keepers. 

The  application  not  being  opposed,  Oarrow  B.  tof- 
fered  them  to  justify  in  the  usual  manner,  sayiDg, 
that  it  was  unneoessary  that  the  Court  should  interpose 
if  the  plaintiff  did  not 

(b)  Vol.  I.  Appendix,  ?ii. 


10th  Nov. 

» 

It  is  not  too 
lata  to  move 
for  security 
for  costs  after, 
order  for  time 
to  plead 

granted,  but 
efore  plea. 


Wilson  agaimt  Minchin. 

iTwN  the  9th,  FolUit  obtained  a  rule  for  staying  pro- 
ceedings till  security  for  costs  given,  an  order  for 
fourteen  days  time  to  plead  having  been  made  on  the  8tb. 

VUti  shewed  that  fact  for  'oause^  citing  Duncan  v. 
Stint  {c).     The  defendant  had  there  pleaded,  but  the 


(e)  i»  B.  &  A.  709. 


Dfli^qHiif. 


IN  THE  Second  Ybar  ov  WILLIAM  IV.  167 

Older  for  time  to  plead  pats  the  defendant  in  the  same  1831. 
situation  as  if  he  had  actually  pleaded.  It  is  not  here  ^^^^^ 
sworn  that  at  die  time  the  order  for  time  was  obtained ,  _  v. 
the  defendaxit  was  not  acquainted  with  the  plaintiff's' 
absence  from  this  country. 

Per  CttrMMi.-^  A  defemknt  may  mote  for  secarity  of 
costs  at  any  time  before  plea  pleaded.  The  application 
should  be  as  early  as  poesible,  to  aroid  needless  expense. 

Rule  absolute,  tiie  costs  to  be  costs  in  the 
cause,  (a) 

(a)  la  iBOtlMr  oMe  (^Aiumgmmt)  wbioh  (oUowmI  Ihe  aliOTe  on  tba  bum 
daj,  a  tiiailar  mla  waa  diacharged  on  its  being  shewn  thai  one  of  the  two 
plaiatiffs  resided  in  this  conntrj.  Hoyfey  B.  obserring,  that  the  defendant  bad 
(ht  teearitj  of  oae  plaiotilf,  and  that  he  recolleoted  no  iastaaoa  of  soch  a 
■etiea  being  granted. 


YouNGy  Gent,  against  Harris. 


ASSUMPSIT  form  attorney's  bill  of  91.  19«.    The  where  an 

defendant  pleaded  a  set-off,  and  at  the  Middlesex  ?^^^"uf  r 

Sittings  after  Trinity  term  obtained  a  verdict  less  than  20/. 

and  no  leave 
^  to  move  or 
Andrews  Serjt.  now  moved  for  anew  trial  on  affidavits  *  misdirection 

of  matter  not  known  at  the  trial,  contending  in  limine  that  ^^^  ^y^^  ^^^ 

the  rule  against  erantitig  »  new  trial  where  the  sum  in  will  not  grant 

a  new  trial 
dispute  is  under  20/.  (except  on  leave  given  at  the  trial,  though  the' 

6r  for  misdirection)  only  applied  where  a  verdi6t^hid  I^'^i^l^ 

passed  for  the  plaintiff.  fendaiit 

•  •  .1 

1   •  •       • 

Per  Curiam.  —  Where  the  sum  in  dispute  is  so  small^ 
and  the  party  would  be  bound  to  pay  the  costs  of  the 
application^  the  Court  think  it  for  his  advantage  not  to 
grant  a  new  trial. 

Rule  refused. 
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REOULA  OENERALIS. 

Michaelmas  Term,  2  William  IV. 


It  is  ordered,  that  from  and  after  the  last  day  of  this 
present  term,  the  Exchequer  Office  of  pleas  be  kept  open 
as  follows  3  that  is  to  say,  during  term,  and  one  week 
after  every  term,  from  eleven  o'clock  in  the  morning  im- 
till  three  o'clock  in  the  evening ;  and  at  other  times  from 
eleven  o'clock  in  the  morning  till  four  o'clock  in  the  after- 
noon ;  the  usual  holidays  excepted,  when  the  said  office 
is  to  be  closed. 


IK  THE  Second  Year  of  WILLIAM  IV.  169 


CoALTswoRTH  against  Martin. 

TJUMFREY  shewed  for  cause  against  a  rule  ob-  Before  H^^.H. 

tained  by  Platt^  for  judgment  as  in  case  of  nonsuit,  j  c  '^'  ^' 
diat  the  pkintiff  had  not  been  ruled  to  enter  the  issue  days'  notice  of 
under  an  order  of  court  dated  SSAfay  1742,  directing  judgment  as  in 
that  where  issue  is  joined  the  plaintiff  shall  enter  the  case  of  nonsuit 

1  .  ^   A     ji  must  have 

issue  on  record  when  required  by  defendant.  been  given  in 

Exchequer, 
but  there  was 

Bayley  B. — In  this  court  the  defendant  must  give  no  rule  to  enter 
four  days'  notice  of  motion  for  judgment  as  in  case  of  a  ^|^^  King's 
nonsuit  (a),  but  there  is  no  rule  calling  on  the  plaintiff  Bench, 
to  enter  the  issue,  as  in  the  King's  Bench  (A). 

(•)  Dai,  76.  Doe  d,  Clark  v.  Clark,  7  Nov.  i 831 ,  MSS.  Secut  in  K.  B. 
Lofft,  t65.  Tidd's  Forms,  S84,  5,  5th  edit. ;  hot  such  notice  is  not  now 
ntonnry  in  any  of  the  Courts  since  R.  H,  1  W.  4.  reg.  I.  58,  anlest 
intended  to  operate  as  a  stay  of  proceedings. 

(h)  In  K.  B.  the  defendant,  before  moving  for  judgment  as  in  case  of  a 
nonsuit,  mled  the  plaintiff  to  enter  the  issae  on  record.  After  the  issue  was 
ratered,  judgment  as  in  case  of  nonsuit  might  be  moved  for  at  any  time, 
eren  id  a  country  cause,  though  defendant  had  had  no  opportunity  of  trying 
bj  proriso.  Per  Pmke  J.  (after  consulting  the  Master),  TapUy  r,  ITatn- 
«r^,  t8  Jan.  l8St.  TyrwhUt  for  defendant.  Addison  contra,  cited 
Tidd,  9th  ed.  760.     And  see  now  R.  H.  9  W.  4.  Reg.  1.70. 


RuTLEDOE  against  Giles. 


TN  Trinity  term  1831,  judgment  was  signed  for  debt  Irregalarity  in 

and  costs  on  9th  June^  and  levy  was  made  in  London  \^^^^^^ 
fm  Friday  the  10th  or  Saturday  the  11th  at  latest,  but  jud{pent  and 

seizing  goods, 
without  delivering  a  copy  of  the  bill  of  costs  or  giving  a  day's  notice  before  taxing 
it,  most  be  complained  of  promptly.  Where  ten  da^s  intervened  between  the 
sozure  of  the  goods  and  the  striking  of  a  docket  against  the  defendant  without 
My  step  to  set  aside  tlie  execution,  it  was  held  that  an  application  for  that  purpose 
titer  that  time  (the  defendant's  bankruptcy  having  inter\'etied)  was  too  late,  and  that 
the  irregularity,  if  any,  was  waived. 

VOL.  II.  N 


170  CASES  IH  MICHAELMAS  TERM, 

1831.  no  copy  of  the  bill  of  costs  and  affidavit  of  increase  had 
been  previously  delivered  to  the  attorney  for  the  de- 
fendanty  nor  was  a  day's  notice  given  before  the  costs 
were  taxed,  pursuant  to  Reg.  Mich.  1 W.  4.  2Z.  II.  $  10, 
{anie  Vol.  I.  p.  161 .)  The  13tfa  Jnne  was  the  kst  day 
of  term.  On  the  Slst  a  docket  was  struck  agunst  de- 
fendant. On  the  2Sd  a  commission  of  bankrupt  issued 
•against  him,  and  on  the  S4th  he  was  adjudged  a  bank- 
rupt. On  5th  July  assignees  were  chosen,  and  on  the 
6th  a  summons  to  set  aside  the  proceedings  was  taken 
out  before  a  baron*  It  was  heard  at  chambers  on  the 
8th,  and  adjourned  with  stay  of  proceedings  tiU  the 
fourth  day  of  Michaelmas  term. 

Piatt  had  obtained  a  rule  to  set  aside  the  proceed- 
ings for  irregularity  in  not  complying  with  the  above  rule. 

Erie  shewed  cause.  The  defendant's  delay  to  move 
has  cured  any  irregularity.  A  party  must  come  be  early 
as  possible  to  set  aside  proceedings  for  that  cause ;  for 
by  lying  by  he  puts  the  other  party  in  a  worse  situation 
than  if  the  complaint  had  been  made  at  an  early  period. 
Ten  days  here  elapsed  between  the  levy  and  the  docket 
struck;  so  that  had  the  objection  been  made  with 
promptitude,  the  plaintiff  might  have  obtained  thepro* 
duce  of  his  judgment  by  retaxing  his  costs  before  the 
bankruptcy. 

Piatt  contra.  From  the  plaintiff's  non-compliance 
with  the  rule  of  court  the  execution  is  irregular  (a),  and 
the  defendant  could  not  know  that  judgment  was  signed 
till  the  levy  on  the  11th.  Only  one  day  remained  in 
term,  and  judges  at  chambers  can  only  stay,  and  not 
set  aside,  proceedbgs  (b).    The  summons  was  taken  out 

(a)  Quttrt,    See  ante  112.  (h)  See  next  case. 


Giles. 
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on  the  day  after  the  assignees  were  choden,  and  this       1831. 
motion  was  made  within  the  time  then  fixed  for  so  doinff     « 

^       RUTLEDGE 

by  the  judge.  v. 

[Bayley  B.  That  time  was  so  fixed  because  the 
state  of  things  could  not  then  be  varied.] 

Lord  Lyndhurst  C.  B. — In  order  to  take  advantage 
of  an  irregularity,  those  who  complain  of  it  must  come 
promptly.  Had  an  application  been  made  at  chambers 
at  an  early  opportunity  after  the  levy,  the  plaintiiF 
might  have  abandoned  the  execution,  and  after  paying 
the  costs  of  it  might  have  retaxed  his  costs  and  issued 
8  new  execution  for  debt  and  costs  before  the  bank- 
ruptcy. During  the  delay  which  has  taken  place  a 
bankruptcy  has  intervened,  and  the  plaintiff  would  be 
much  prejudiced  if  this  execution  was  set  aside. 

Baylet  B. — Had  the  defendant  made  a  prompt 
application  to  a  judge  in  the  first  instance  to  stay  the 
proceedings,  it  would  have  operated  as  a  notice  to  the 
plainti£^  who  might  have  taken  steps  to  remedy  the 
irregularity  in  his  execution,  and  might  have  secured 
his  debt  and  costs  before  the  commission  issued. 

Rule  discharged  with  costs, 
having  been  so  moved. 


n2 
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Spicer  and  Another  against  Todd. 

A  judge  at  A  Cestui  que  trust  being  entitled  to  certain  rents  and 
notmake  an""  profits  for  life  was  discharged  under  an  insolvent 

order  to  set  act.  His  assignee  now  sued  for  rent  in  the  names  of 
incs  in  an^  *  ^^  trustees,  having  first  tendered  them  indemnity  for 
action,  nor       costs.     The  defendant  applied  to  a  baron  to  stay  the 

can  he  give 

cosu  on  the     proceedings,  on  affidavits  that  the  action  was  brought  in 

sammons.  ^jjg  trustees'  names  without  their  authority.  The  baron 
An  assignee  of  ^  ^  , 

an  insolvent  made  the  order,  and  directed  the  costs  to  be  paid  by 
wMTcMtui     *^®  plaintiflTs  attorney.     The  order  was  not  made  a 

<|tte  trust,  sued  rule  of  court* 
in  the  names 
of  the  trustees 

without  their  Archbold  now  moved  to  rescind  that  order.  A 
consent,  but  .  .      ,  ^  _  .  ^  , 

after  having  cestui  que  trust  may  sue  m  the  names  of  his  trustees  (a), 
offered  them     ^^^  ^^  assignee  here  stands  in  the  place  of  the  cestui 

an  mdemmty,  ®  * 

and  the  court  que  trust ;  Chambers  v.  Donaldson  (6).  The  assignee 
pmeedbfis  could  sue  in  the  trustees'  names,  their  only  course 
till  they  were    being  to  move  the  court  to  stay  proceedings  till  they 

indemnified  to    ,       ,,  .       .    ,         -^    i» 

the  satisfac-      should  receive  mdemnity  tor  costs. 

tion  of  the  [Lord  Lyndhurst  C.  B.    A  mere  tender  of  indemnity 

master.  .  . 

A  judge's      is  not  sufficient.  The  application  should  be  to  the  court 

nwdndeJ^  ^    ^^^^  *®  master  may  decide  on  its  sufficiency.]     A  rule 

without  having  been  granted, 

ruleo^court.       -W^^^  for  the  trustees,  shewed  cause.     First,  the 

order  not  having  been  made  a  rule  of  court,  the  motion 
to  rescind  it  cannot  be  entertained ;  Hawes  v.  John- 
son (c). 

But  per  Curiam,  A  Judge's  order  exists,  and  if  you 
may  move  to  make  it  a  rule  of  court  you  may  move  to 
rescind  it. 

(a)  Semble,  sec.  Doe  d,  Nepean  v.  Budden,  4  B.  &  Aid.  6t6.    Sic  pet 
Lord  EldOH,  ex  relat.  Burrough  J.  Mickey  v.  Burt,  7  Taunt.  49. 
(6)  9  East,  471.  (c)  1  Y.  &  J.  1«. 
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He  then  urged  on  the  merits  that  both  pkuntiffs  were       18SL 
averse  to  the  action,  and  ought  not  to  be  put  in  peril  of     '^^ 
being  taken  in  execution  for  the  costs*    He  abandoned  and  Another 
that  part  of  the  order  which  directed  payment  of  costs  (a).       j*^^ 
Secondly,  a  judge  at  chambers  has  only  power  to  stay 
proceedings  in  an  action,  in  order  to  give  phdndffs  an 
opportunity  of  applying  to    the  court  to  set  them 
aside  (&),  and  cannot  give  costs. 

* 

ArehboU. — In  ejectment  the  constant  practice  is  to 
use  the  names  of  persons  in  whom  the  legal  estate  is 
vested— a  course  which  equaUy  exposes  them  to  the 
risk  of  pajring  costs.  If  the  trustees  names  cannot  be 
used,  the  assignee  must  resort  to  equity  to  compel  them 
to  become  parties  to  the  action.  He  again  mentioned 
Chambers  v.  Donaldson, 

Lord  Lyndhurst  C.B. — ^That  was  an  action  for 
breaking  and  entering  the  house  of  the  wife  while  living 
apart  firom  her  husband  under  sentence  of  an  eccle- 
siastical court.     It  was  brought  in  the  husband's  name, 
that  being  the  only  course  by  which,  under  her  peculiar 
drcumstances,  she  could  protect  herself  from  personal 
injury,  her  husband  having  colluded  with  the  defendants 
to  protect  their  wrong.    This  order  to  set  aside  pro- 
ceedings should  not  have  been  made  at  chambers.    But 
what  right  had  the  assignee  to  bring  this  action  in  the 
name  of  the  trustees?     He  should  have  shown  not 
only  that  an  indemnity  was  offered  them  before  action 
brought,  but  that  they  assented  to  its  sufficiency,  as  it 
might  have  been  rejected  in  the  first  instance  on  account 
of  its  being  worthless. 


4* 


(•)  Sec  Rtai  ▼.  hi€t  S  B.  &  Adoi.  415.  costs  of  summonses  at  judge's 
cbuDbers  afc  not  allowed  bv  K.  B. 
(k)ridd,  9ed.5ll. 
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1831.  The  rale  was  made  absolute  to  set  aside  the  order 

^"^^'^-^  on  the  terms  of  staying  all  the  proceedings  till  the 

and  Another  plaintifis  were  indemnified  to  the  satisfiurtion  of  the 

_  *•  Master. 

Todd. 

See  MtmiUUphen  ▼.  Brooke,  1  Chitty't  Rep.  390,  aoc  If  the  tune  of  a 
plaintiff,  not  being  a  truitee,  has  been  used  witboot  hit  consent,  he  maj 
apply  to  the  coort  to  aecore  his  indemnity  againit  coats,  or  may  release  the 
action;  Hiehey  ▼•  Burt,  7  Taunt.  48 ;  and  see  Chamben  ▼.  DomUiou;  and 
the  party  applying  to  set  aside  such  release,  though  only  given  by  one  of 
■everal  co-trustees  or  oo-ezecotors,  being  co-plaintiffs,  must  make  out  a 
▼eiy  strong  case  of  fraud  on  hu  affidavits ;  Jones  ▼.  Herbert,  7  TaonL  Ail; 
Barker  and  another  r.  Bichardion,  1  Y.  &  J.  96t ;  and  such  a  release  most 
preTail  at  uisi  prius,  as  the  judge  has  no  equitable  jurisdiction,  and  can  obIj 
look  to  the  legal  rights  of  the  parties.    Abter  v,George,  1  Camp.  d9t. 

A  consent  by  the  pimntiff  to  the  using  his  name  will  pierent  hioi  fnm 
leleasing  the  action,  Hickef  r.  JBurt;  nor  can  a  trustee  release  an  action 
commenced  in  his  name  without  leave  of  the  court,  per  Lord  Eldn,  ex 
relat.  JBurrough  J.  ibid. 
*  As  to  a  donee's  suing  in  an  executor's  name  for  a  <ionatio  aiortti  catu^, 
see  Gardner  t.  PorJIcer,  3  Madd.  Ch.  R.  184. 


HoDGKiNsoN  against  Walley. 

A  plaintiff         A  Cb^  g^^  i^jjj  fi,fa,  had  issued  against  the  defendant 

cannot  act        jfx  i  . 

upon  two  con-  returnable  at  the  same  time.      Levy  was  made 

of  M."Lrand  H^der  the  ^./a.,  but  the  proceeds  were  paid  to  the 
Ji,fa,  at  the  landlord  for  rent,  except  17 s.  Gcf.,  which  was  retained 
Thus  when  a    t<>^*^rds  the  expenses  of  the  execution.    Before  the 

JLfa.^ndciL$a.  £,fa.  was  returned  the  defendant  was  taken  on  the 
having  issued 

together,  a        ^^'  *^* 

small  sum  only 

was  obtained  »    »r    ».  .  v     . 

on  levy  under       /2«  r.  jRtchards  obtained  a  rule  to  discharge  the  de- 
wldwM**^'       fendant,  on  the  ground  that  the  ca.  *a.  could  not  be 

swallowed  up 

in  the  landlord's  rent  and  expenses  of  execution,  and  before  returning  theJi.fH'  the 

defendant  was  taken  in  execution  under  the  ca,  lo. ;  he  was  dischaiged  out  of  custody. 
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exeented  before  iSiefi.fa.  was  on  the  file  of  returned       18S1. 

writB,  and  cited  Miller  v,  PameU  (a).  „      ' 

^    '  HODOKINSOW 


Fottett  shewed  cause.  The  fieri  facias  not  having, 
been  effectually  executed  need  not  be  returned.  Miller 
T.  PameU  admits  that  both  processes  may  issue  at  the 
same  time,  though  only  one  may  be  executed  (6). 

Batley  B. — There  is  no  doubt  that  a^.  fa.  and  ca. 
sa.  may  issue  together  and  be  concurrent,  for  if  nothing 
is  done  on  either,  no  award  of  execution  is  entered  on 
the  roll.  But  if  one  is  executed,  a  return  of  that  must 
be  entered  before  you  can  so  enter  the  award  of  another 
execution.  Now  if  both  are  executed  concurrently, 
the  entry  on  the  roll  must  be  that  both  were  awarded 
and  issued  on  the  same  day,  which  would  be  irregular. 
The  capias  ad  satisfaciendum  should  have  recited  the 
return  to  the  writ  of  ^.  fa,,  and  what  levy  had  taken 
place  under  that  writ.  It  might  then  have  gone  for 
the  residue.  It  is  clear  upon  principle  that  two  execu- 
tions cannot  be  acted  upon  at  the  same  time.  Here 
two  issue,  and  a  seizure  of  goods  takes  place,  which  if 
made  the  subject  of  an  action  of  trespass  could  only  be 
justified  under  the  fi.  fa.  Here,  before  any  return  to 
the  writ  of^.yb.,  the  defendant's  person  is  taken  under 
the  ca.  sa. 

The  other  Barons  concurred. 


(a)  6  Taont.  S70.    S  Manb.  78.  S,  C.  cited  Edmond  ▼•  Rm,  9  Pri.  5. 

(6)  Com.  Dig.  Execution  H.  cites  cues  coutra.  Another  point  arose 
respecting  the  eognocit  on  which  the  judgment  and  execation  were  founded 
Wing  been  signed  by  the  defendant  in  custody,  in  absence  of  any  attorney 
for  him.  It  appeared  that  by  the  practice  of  the  Exchequer  and  K.  B.  no 
ittomey  need  be  present.  But  see  now  Reg,  H.  S  W.  4.  Beg,  I.  §  72. 
port. 


V. 

Wallbv. 
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18S1.  Per  Cttrjom.— Rule  absolute  with  costs,  in  case  of 

HoDoiiNsoN  defendant  imdertaking  to  bring  an   action;  without 

t;.  costs,  if  he  should  not. 
Wallet. 


Scott  against  Marshall. 

In  Ex  he  uer    A  ^^^  **•*•  ^'^^  ^^®*®  ^^  *^®  ^*y  ^^^  "^^  proceeding  to 
a  role  for  cosu  trial,  was  drawn  up  for  8th  November.    Cause  was 

mdL^iUH^lf     attempted  to  be  shewn  on  14«th.     But,  per  Curiam^ 
absolute  unless  this  being  a  rule  unless  cause  shewn,  became  absolute 

cause  be 

shewn  on  or     ^^  the  8th,  no  cause  having  been  shewn  before  or  on 

before  a  cer-     that  day. 
tain  day,  and 
cause  cannot 

tbit  dT"  ^^'      BurcheU  for,  Watson  against,  the  rule  (a). 

(a)  See  Dax't  Practice,  76.  The  disdnction  in  Exchequer  is  betwceo  a 
rule  niii,  which  makes  itself  absolute  on  a  certain  day,  wkUu  cause  be  shewn, 
(as  above)  and  a  rale  to  shew  cause  on  a  certain  day,  in  which  case,  the 
day  after  that  mentioned  in  the  rule  is  the  day  for  shewing  cause. 


Ex  parte  Tomlins,  Town  Clerk  of  Richmond^  in 
Where  the  Yorkshire. 

amount  of  rw^rw-r* 

estreats  to  be    ^H£  Court  permitted  this  gentleman  to  verify  his 

deAs^of  the  ^^^^^^  ^^  estreate,  &c.  to  this  Court,  required  by 

peace,  town  3  G.  4.  c.  46.  §  14.  by  affidavit  without  a  commission  or 
Sits'cott'i^  personally  appearing,  the  amount  being  under  5/.,  and 
under  5/.,  they  directed  a  similar  course  for  the  future  where  the 
rerunror  cer-*  estreats,  &c.  did  not  amount  to  that  sum  (6). 

tificate  by  affi- 
davit witliout  o        . . 
commission  or       ^tarkte  moved, 
persona)  a[>- 
pearance.  (6)  Sco  2  V.  &  J.  112,  Kx  parte  Hodgson, 
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Lisle  against  Chetwode.  ^^^/-%• 

^AUNDERS  a^f^ed  at  the  instance  of  the  bail  to  Affidavits  in 

O  .J  J.  i_  •!    L      J  m    support  of  an 

set  aside  proceedings  on  a  bail  bond,  on  an  am-  application 
davit  which  was  originally  intitled  as   in    an   action  '°*|*'"*^® 
agunst  the  bail,  i.  e.  Lisle  ▼•  Wilson  and  another,  and  on  a  bail 
having  been  rejected  by^  the  officer,  had  been  after-  ^^^^  ^*'th^ 
wards  amended  by  untitling  it  as  above  against  the  in  the  original 
origin^  defendant.  -^^  ^ j, 


the  bail. 


Bayley  B. — The  affidavit  may  be  intitled  either 
way  (a). 

Rule  granted. 

(a)  KtUyr.  Wrother,  Hil.  1816, «  Chit.  R.  109  ace.  Before  which  caae 
it  WM  hek)  m  4  T.  R.  689,  8  ed.  456,  that  if  a  bail  bond  is  irregalarly 
assigned,  or  bdng  regolar,  is  sought  to  be  set  aside  on  terms,  the  aiBdaTit 
sod  rule  should  be  intitled  in  the  original  cause ;  but  if  the  bail  bond  is 
icgabrij  assigned,  and  the  motion  is  to  set  aside  the  proceedings  for  some 
incgnlarity  in  the  process  in  the  action  on  the  bail  bond,  the  affidaTit  &c. 
ilMNild  be  entitled  in  the  action  agauist  the  bail    Udd.  9  ed.  S04. 


CASES 

DECIDED 

IN 

HILARY  TERM.  1832. 

IN  THE 

COURT  OF  EXCHEQUER  OF  PLEAS, 


I 

AND  IN  EEROB  IN  THE 


EXCHEQUER  CHAMBER, 

IN  THE 
SECOND  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Doe  on  the  demise  of  Ann  Meyrick  against  Mary 

Meyrick. 

1832.  [In  the  Exchequer  of  Pleas.] 

General  words  T^  JECTMEMT  for  lands  in  Anglesea.    At  the  trial 
ID  a  deed  fol-    J-^  i^fo^^  BoUand  B.  at  the   Summer  Assizes  for 

lowing  parti-  ^  ^ 

cular  words      Anglesea,  in  1831;  the  claim  of  lessor  of  the  plaintiff 

specificallj  ' 

describing  and  enumerating  a  certain  house  and  closes  are  controlled  and  limited 

thereby. 

In  18 1 6,  William  M.  a  tenant  in  tail,  suffered  a  recovenr  and  stated  in  the  deed  to  make 
a  tenant  to  the  praecipe  his  intention  to  cut  off  the  entail  of  the  capital  mansion  house, 
tenement,  lands  &c.  thereinafter  particularly  mentioned.  He  then  described  the  pro- 
perty conveyed  as  "  all  those  the  capital  mansion  house,  messuage  or  tenement,  with 
the  several  out  offices,  gardens,  plantations  and  hereditaments  thereunto  belon^ng, 
commonly  called  or  known  by  the  name  of  Cefh  Cochy  situate  &c.  and  also  eight 
fields  (stating  their  names)  "  parts  and  patceU  of  the  demesne  lands  ofCefn  Coeh, 
together  with  ail  and  singular  houses,  lands  &c.  Sec.,  hereditaments  and  appurtenances 
whatsoever  to  the  said  capital  messuage,  tenement,  lands,  hereditaments  and  pre- 
mises appertaining  &c.  or  therewith  set,  let  Sic."  The  Cefn  Coch  estate  consist^of 
the  mansion  house  with  the  above  eight  fields,  and  also  ot  five  other  fields,  contain- 
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was  narrowed  down  to  five  fields  eaid  to  be  demesnes  of       1833. 
Cefn  Coeh.    The  lessor  of  the  plaintiff  was  sister  of  the       ^ 
Re?.  William  Metfrick,  who  died  14th  October^  1829,  «. 

without  issue,  seised  as  tenant  in  tail  of  the  mansion  of  ^^^>^ic>^ 
Cefn  Coehf  with  the  lands  annexed  to  it,  under  a  reco* 
very  suffered  by  Thomas  Meyrick,  senior,  in  August, 
1739,  of  "  all  that  capital  messuage  and  tenement  called 
Cefn  Coeh  and  all  the  demesne  lands,  meadows,  pas- 
tures, and  appurtenances  whatsoerer  to  the  same  capital 
messuage  belonging  or  appertaining,  or  therewith 
usually  held  or  enjoyed,  then  or  late  in  the  occupation 
&c.  And  all  that  water  grist  mill  with  the  appurte* 
nances  called  MeUn  y  Cefn  Coch,  and  the  lands  there- 
unto  belonging,  or  therewith  usually  held  and  enjoyed, 
and  then  or  late  in  the  occupation  &c.  And  all  that 
fulling  mill,  called  Pandin*  Ctfn  Coch,  all  which  said 
several  messuages,  mills,  tenements,  lands  and  premises 
were  situate  &c.  in  the  parish  of  Llanfechell  in  the 
county  of  Anglesea.*"  The  uses  were  to  the  settlor 
Thomas  Meyriek,  senior,  for  life,  with  remainders  in 
tail  in  succession  to  William  Meyriek  his  first,  and  to 
Thomas  his  second  son,  and  to  his  daughter  the  lessor 
of  the  plainti£ 

iog  about  tbirty-four  acres,  the  property  in  dispute,  as  well  as  of  a  com  grist  mill, 
called  in  a  previous  settlement  of  1739, ''  Mdiny  Cefn  Cochj  with  the  lands  thereto 
beloni^iiig,"  and  a  fullinfr  mill.  Mdin  y  Cefn  Coeh  was  surrounded  on  three  sides  by 
the  five  fields  in  question,  but  the  lancis  originally  thereto  belonging  were  only 
eleven  acres.  The  whole  Cefn  Coch  estate  was  cultivated  by  Thomas  M,  as  tenant 
tA  William  M,  for  many  years  before  and  after  1816,  and  new  purchases  of  contiguous 
Undmadc  from  time  to  time  by  William  M.  were  also  cultivated  by  ThomoM  M, 

In  1824,  Thomat  Af.  suffered  a  recovery  of  premises  described  in  the  recovery  deed 
*•  **  all  that  water  corn  mill  with  the  apportenaoces  called  MeUny  Cefn  Coch  and  the 
lands  &c.  belonging  thereto,  called  or  known  by  the  name  of  Tyddyn  y  Felin  Cefn 
Cocft*  (i.  e.  the  house  of  the  mill  of  Cefn  Coch)  and  of  the  fulling  mill  and  <<  all  those 
fin  fields,  closes  or  parcels  of  land  or  ground  part  of  Tyddyn,  &c.  aforesaid,  situate 
&c.  containing  by  estimation  thirty-four  acres  or  thereabout/'  In  1819  at  the  death 
of  IFi/Ziom  M.,  Thomoi  M.  entered  the  rest  of  the  premises,  except  the  mansion  house 
^^Cefn  Coch  and  the  eight  fields:— Held,  that  notwithstanding  the  general  words  in  the 
deed  of  1816,  only  the  mansion  house  of  Cefn  Coch  and  the  eight  fields  particularly 
^fcribcd  passed  by  that  deed,  and  that  the  other  fiva  fields  part  of  Tyddyn  y  Felin 
C^  Coeh  passed  by  the  deed  of  1824. 
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183S.  Thomas  Meyrick,  senior,  died  in  1763,  and  WUUam 

Meyrick  entered  as  tenant  in  tail.    In  1816  he  suffered 
a  recovery,  and  iii  the  deed   to  make  a  tenant  to 
the  praecipe  stated  his  intention  thereby  to  cut  off 
the  entail  of  and  in  the  capital  messuage,  tenement, 
lands,    hereditaments  and  premises  with  the  several 
out  offices  thereinafter  (viz.  in  the  deed)  particularly 
mentioned,  and  settled  on  the  lessor  of  the  plaintiff 
thus ;    **  All  those  the  capital  mansion  house,  mes- 
suage or  tenement,  with  the  several  out  offices,  gardens, 
plantations   and   hereditaments   thereunto   belonging, 
commonly  caUed  or  known  by  the  name  of  Cefn  Coch^ 
situate  in  the  parish  of  Uanfechett,  in  the  county  of 
Anglesea,  and  also  all  those  several  fields^    closes, 
pieces  or  parcels  of  land  or  ground  and  hereditaments, 
being  eight  in  number,  commonly  called  or  known  by 
tke  several  names  of  (the  names  of  eight  fields  were 
here  enumerated)  heii^  parts  and  parcels  of  the  de- 
mesne lands  of  Cefn  Coch  aforesaid,  all  situate  in  the 
parish  of  Llanfechell  aforesaid,  and  in  the  holding  or 
occupation    of    Thomas  Meyrick  (second  brother  of 
William  Meyrick)  his  under  tenants  or  aligns,  toge- 
ther with  all  and  singular  houses,  outhouses,  edifices, 
buildings,  bams,  stables,  yards,  gardens,  orchards,  lands, 
meadows,  leasowes,  pastures,  ways,  wastes,  waters,  water- 
courses, hedges,,  ditches,  walls,  mounds,  banks,  fences, 
timber  and  other  trees,  woods  and  underwoods,  com- 
mons, paths,   passages,  easements,  privileges,  profits, 
commodities,  emoluments,  advantages,  rights,  members, 
hereditaments   and  appurtenances  whatsoever  to  the 
said  capital  messuage,  tenement,  lands,  hereditaments 
and  premises  belonging  or  in  any  wise  appertaining,  or 
therewith,  or  with  any  part  or  parcel  thereof  usually 
set,  let,  held,  occupied  or  enjoyed,  or  accepted,  reputed, 
taken  for  or  known  as  part,  parcel  or  member  thereof, 
or  appurtenant  thereunto,  or  to  any  part   or  parcel 
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diereof,"  to  such  uses  as  William  Meyrick  might  by  1832. 
deed  or  will  appoint,  and  in  default  of  such  appointment 
to  him  for  life,  remainder  to  the  use  of  Ann  (lessor  of 
plaintiff)  sister  of  the  said  William  Meyrick  for  life, 
remainder  to  the  use  of  the  right  heirs  of  William 
Meyrick  for  ever. 

William  Meyrick  abo  died  seised  of  lands  called 
Cefn  Gwyn,  purchased  by  him  and  lying  intermixed 
with  the  estate  of  Cefn  Coch^  and  devised  them  to  the 
lessor  of  the  plaintiff  for  life.     In  1834  a  recovery 
was  sufiered    by    Thomas   Meyrick   to  his  own  use 
in  fee.    The    recovery  deed  recited   the  settlement 
of  1739,  and,  reciting  that  he  was  desirous  of  suf- 
feriDg  a  recovery  so  far  as  related  to  the  hereditaments 
and  premises  thereinafter  described,  for  the  purpose  of 
docking  all  estates  tail  of  and  in  the  premises  therein- 
after mentioned,  conveyed  to  trustees  in -trust  for  his 
wife,  the  defendant  in  fee,  all  that  water  corn  grist  mill 
with  the  appurtenances  called  Melin  y  Cefn  Coch,  and' 
the  lands  thereunto  belonging,  and  therewith  usually 
held  and  occupied,  and  formerly  in  the  holding  of  &c. j 
and  then  better  known  by  th6  disscription  of  *'  all  those 
the  messuage,  tenement,  lands  and  hereditaments  called 
or  known  by  the  name  of  Tyddyn  y  Felin  Cefn  Coch^ 
together  witli  the  water  and  wind  corn  grist  milk,  here- 
ditaments and  premises  thereto  belonging,  situate  in 
the  parish  of  LlanfecheU  in  the  county  of  Anglesea^ 
and  aQ  that  fulling  mill  with  the  appu;rtenances  com- 
monly called  by  the  name  of  Pandi  Cefn  Cock  &c.,  and 
olio  all  those  five  yields,  closes,  pieces,  or  parcels  of  land 
or  ground,  part  of  Tyddyn  y  Felin  Cefn  Coch  afore- 
said, situate  in   the  parish  of  LlanfecheU  aforesaid, 
and  containing  by  estimation  34  acres  or  thereabouts. 
The  following  general  words  were  subjoined,  ''  and  all' 
other  the  lands,  tenements  and  hereditaments  situate  in* 
the  several  parishes  of  (among  others)  LlanfecheU  psLvish 
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18SS.  in  the  county  oi  Anglesea^  in  which  the  said  Tkcmoi 
Meyrick  had  any  estate  or  interest  in  tail  at  law  or  in 
equity,  and  every  part  and  parcel  of  the  same  with  their 
and  every  of  their  appurtenances,  and  the  reversion, 
and  all  the  estate,  right,  title  and  interest  of  the  said 
Thomas  Meyrick. 

After  William  Meytick's  death  in  1819,  Thomas  Mey- 
rick entered  as  tenant  in  tail  under  the  settlement  of  17S9, 
and  was  possessed  of  all  the  property  except  the  man- 
sion house  and  eight  fields  conveyed  by  the  deed  of  1816. 
In  January  18S1,  he  died,  having  devised  to  his  widow 
and  executrix,  the  defendant,  the  property  contained  in 
the  recovery  of  1824.  The  plans  produced  shewed 
that  the  land  originally  belonging  to  Melin  y  Cefn  Cock 
was  about  eleven  acres,  and  that  five  fields  containing 
about  thirty-four  acres  surrounded  that  mill  on  three 
sides*  For  many  years  before,  1816,  and  firom  that 
time  to  William  MeyricV^  death  William  Meyrick 
and  Thomas  Meyrick  fived  together  in  the  mansion 
of  Cefn  Cochf  Thomas  Meyrick  alone  occupying  the 
whole  thirteen  fields,  of  which  the  estate  of  Ctfn  Cock 
consisted,  as  well  as  the  lands  &c.  described  in  the  set- 
tlement of  1739,  and  also  lands  after  acquired  by  Wil- 
liam Meyrick  and  adjoining  to  the  settled  property. 
Some  of  the  fences  between  the  two  descriptions  of 
lands  being  from  time  to  time  thrown  down,  the  old 
and  newly  acquired  property  became  intermixed. 

At  the  trial  it  was  contended  for  the  lessor  of  the 
plaintiff,  that  the  demesne  lands  of  Cefn  Coch,  com- 
prising as  well  the  five  fields  mentioned  in  the  recovery 
of  1824  as  the  eight  fields  mentioned  in  that  of  1816, 
passed  by  the  general  words  of  the  recovery  deed  of 
1816;  and  that  if  that  recovery  did  not  convey  the 
whole  of  the  Ctfn  Coch  estate,  that  of  18S4.did  not, 
and  consequently  that  the  lessor  of  plaintiff  was  tenant 
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in  tail  of  the  five  fields^  under  the  recovery  deed  of 
1739. 

For  the  defendant  it  was  answered,  that  the  recovery 
of  1816  embraced  nothing  beyond  Cefn  Coch  house, 
&c,  with  the  eight  fields  described  by  name  in  that 
recovery  as  part  of  the  demesne  lands ;  that  description 
shewed  that  the  rest  of  the  fields,  viz.  the  five  named 
in  the  recovery  deed  of  18S4,  were  not  intended  to  pass 
by  the  recovery  of  1816,  and  that  the  operation  of  its 
general  words  over  the  lands  not  intended  to  be  con- 
veyed was  thereby  excluded.  Moore  v.  Magrath  (a); 
Ckohumdeley  v.  Clinion(Jb);  Thomas  v.  Davis (c). 

The  acreage  of  the  five  fields  claimed  by  defendant 
was  shewn  by  her  to  correspond  with  that  stated  in  the 
deed  of  1824,  but  they  were  not  further  identified  as 
part  of  the  demesne  lands  ofCefn  Coch.  For  the  de- 
fendant it  was  also  proposed  to  prove  by  the  attorney 
who  drew  the  recovery  deed  of  1816,  that  the  testator 
only  meant  to  give  his  sister  the  fields  inunediatdy 
round  the  house  of  Cefn  Coch;  and  Doe  d.  BtMley  v. 
WUford{d)  was  cited;  but  the  learned  Baron  rejected 
the  evidence,  and  having  expressed  his  opinion  that  the 
five  fields  passed  under  the  recovery  deed  of  1824,  the 
jury  gave  a  general  verdict  for  the  defendant.  A  rule 
for  a  new  tarial,  or  to  enter  a  verdict  for  plaintiff,  non 
obstante  veredicto^  having  been  obtained, 

FoUett  and  Welsby  now  shewed  cause. — The  house, 
with  the  eight  fields  particularly  mentioned  in  the  re- 
covery deed  of  1816,  were  all  which  passed  under  it, 
and  the  general  words  in  the  deed  of*  1816  can  only 
refer  to  the  property  particularly  described.  Moore  v. 
Magraih  (a).  Though  the  recovery  deed  of  18JM  does 
not  specify  the  five  fields  by  name,  yet  as  their  acreage 

(a)  Cowp.  9.  (c)  1  Dickens^  Ch.  C.  301. 

(6)  S  J.  &  W.  91.  (d)  Ry.  &  M.  88. 
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183S.  and  parish  corresponds  with  it,  it  was  for  the  lessor  of 
the  plaintiff  to  rebut  that  prima  facie  evidence  of  iden- 
tity. If  not,  the  general  words  in  that  deed  are  com- 
prehensive enough  to  carry  all  Thomas  Meyriek  had  in 
tail  in  the  respective  parishes.  Doe  d.  PeUy.  Jeye${dj\ 
Attorney  General y.  Vigor {b)\  and  Churchy. Mundy{e). 

R.  V.  Richardsy  J.  Jervis  and  Lloyd  in  support  of 
the  rule. — The  question  on  the  deed  of  1816  is,  Whe- 
ther under  the  words  of  the  deed  all  the  property  of 
Cefn  Coch  passed,  or  the  particular  parcels  only?  The 
court  will  not  look  beyond  the  deed  itself,  except  to 
see  how  far  the  lands  had  been  occupied  together,  and 
will  take  it  most  strongly  against  the  grantor.  The 
general  words  passed  all  which  was  part  of  the  same 
holding  with  the  house,  thus  including  the  five  fields 
claimed  by  the  defendant.  The  question  being,  what 
had  been  usually  considered  the  Cefn  Coch  property? 
that,  on  the  evidence,  appieared  to  be  thirteen  fields. 
In  Doe  v.  Williams  {d)  the  question  was.  Whether  un- 
der the  general  expressions  of ''  lands,"  leaseholds  held 
with  fireehold  lands  would  pass,  as  abundant  freeholds 
existed  to  satisfy  those  words;  but  the  court  there  dis- 
tinguished cases  arising  on  wills  firom  those  arising  on 
deeds  in  this,  that  whilst  a  deed  is  to  be  construed  most 
strongly  against  the  grantor,  both  parties  to  a  will  are 
entitled  to  the  same  favour. 

[Bdyley  B. — Possession  had  in  that  case  gone  along 
with  the  deed.] 

The  thirteen  fields  were  in  the  same  occupation  as 
Cefn  Coch  farm  in  1816,  and  for  many  years  after.  Now 
the  general  words  in  the  reicovery  deed  of  1816  are 
qualified/  while  those  in  the  deed  of  1824  are  not;  so 
that  it  is  necessary  to  discover  the  state  of  the  property 

(a)  1  B.  &  A4ol.  595.  (c)  15  Vesej.  406. 

(b)  8  Vescy,  «56,  on  a  vntL  (d)  1  H.  Bla.  «5. 
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to  which  the  words  in  the  deed  of  1739,  **  therewith       1832, 
usually  held**  apply-  .  Only  eleven  acres   belonged 
originally  to  Melin  if  Cefn  Cock. 

[Lord  Lyndhurst. — The  deed  of  1739  does  not 
shew  what  Cefn  Coch  or  Melin  y  Cefn  Coeh  at  that 
time  consisted  of.  But  in  1816  these  five  fields  might 
have  been  so  long  occupied  with  Melin  y  Cefn  Coch  as 
to  be  then  considered  part  of  it.  In  Doe  v.  JVillianu 
the  conveyance  was  of  the  messuage,  mill  and  lands 
caDed  Clock  MiUs^  and  the  lands,  &c.  *^  to  the  said 
messuage  or  mill  belonging,  or  used,  occupied  and  en- 
joyed, or  deemed,  taken  or  accepted  as  pari  thereof;** 
and  leaseholds  occupied  with,  and  reputed  part  of  the 
Clock  MiU  estate  from  1748  to  1785  passed:  but  in 
this  recovery  deed  of  1816,  though  the  words  **  part  or 
parcel  of  the  demesne  lands  of  Cefn  Coch"  occur,  the 
ettaie  of  Cefn  Coch  is  not  previously  mentioned.] 

[Bayley  B. — The  Attorney  General  v.  Vigors,  with 
many  other  cases,  arose  on  residuary  clauses  in  wiUs.  Is 
there  any  case  of  a  conveyance  in  which,  after  a  specific 
enumeration  of  particular  fields  as  parts  of  an  estate  or 
demesne,  general  words  have  passed  the  residue  to  the 
grantee?  Here  five  fields  are  specifically  omitted  in 
the  recovery  deed  of  1816,  and  are  mentioned  as  parcel 
of  Tyddyn  y  FeUn  Cefn  Coch  in  that  of  1824.  The 
inference  is,  that  those  are  five  fields  omitted  in  former 
conveyances.  Doe  v.  Jeyes  is  distinguishable,  for  there 
some  of  the  judges  held,  that  the  assignment  of  settlor's 
household  goods  shewed  an  intent  to  convey  his  whole 
estate,  including  that  previously  settled.  The  identity 
of  the  five  fields  not  named  in  the  deed  of  1816,  and 
''  all  those  five  fields'*  described  in  the  deed  of  18S4,  is 
not  established.  The  description  in  that  deed  being 
merely  Tyddyn  y  Melin  Cefn  Coch,  or  the  house  of  the 
mill  of  Cefn  Coch,  points  to  the  severance  of  the  five 

VOL.  II.  o 
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1833.       fidds  from  MeKn  y  Cefn  Coeh  after  1739,  ^fbentUat 
tenement  was  so  described*] 

tr.  adv.  van. 


Lord  Lyndhurst  C.  B.  deliTered  the  judgment  of 
the  Court.— By  the  recoTery  deed  of  1739,  Thomat 
Meyrick  ccmveyed  the  Cefn  Coeh  property,  describing 
it  generally,  and  settling  it  on  himself  for  hie,  remainder 
in  tail  general  to  his  first  and  second  sons,  and  to  hit 
daughter,  the  lessor  of  the  plaintiff!  The  C^n  Coeh 
property  consisted  of  a  capital  messuage,  thirteen  closes 
of  land,  a  corn-grist  water-mill  called  Melin  y  Cejn 
Coeh,  a  fulling-mill  called  Pandy  Cefn  Cochy  and  cer- 
tain closes  contiguous  to  each  of  those  mills.  The 
elder  son,  William  Meyrick,  took  under  that  enUil» 
and  in  1816  suffered  a  recovery  of  specific  parts  of  the 
Cefn  Coeh  property,  which  did  not  include  the  buUs  or 
the  closes  belonging  or  contiguous  to  either  of  them. 
In  the  recovery  deed  he  declared  his  intention  of  con* 
veying  the  property  thereinafter  particularly  described, 
and  then  specifically  mentions  the  capital  manaion* 
house  with  its  appurtenances,  and  certain  closes  of 
land  "  commonly  called  or  known  by  the  several  names 
of*'  (setting  forth  the  names  of  dght  closes),  and  de> 
scribed  as  part  and  parcel  of  the  demesne  lands  of  Cefn 
Coeh» 

Pausing  here,  it  appears  impossible  to  suppose  tliat 
William  Meyriek  meant  to  convey  the  five  closes  now 
in  question  by  that  recovery  deed*  The  Cefn  Coek 
property  consisted  of  thirteen  closes,  besides  the  home 
and  mills,  and  he  states  his  intention  to  cut  off  the  en* 
tail  of  the  mansion-house  and  premises  ^'  thereinafter 
particularly  mentioned.'*  He  mentions  the  mansion 
and  eight  closes  by  their  names,  saying  they  are  ^^  pari 
and  parcel  of  the  demesne  lands  of  Cefn  CochJ"  It 
does  not  appear  to  us  that  the  five  fields  are  included  in 
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the  abovede  scripdon;  reliance,  bowever,  was  placed  on       I8SS. 
the  generality  of  the  expressions  following  the  particular 
descripdon.     But  we  think  that  general  words  foOow- 
ing  80  minute  a  description  as  preceded^  cannot  convey 
other  lands  not  previously  described. 

In  Lord  Norih  v.  the  Bishop  of  Eltf,  cited  in  Tur- 
pine  V.  Forreyner  and  others  (a),  the  predecessor  of  the 
bishop  had  made  a  lease  of  his  mansion-house,  of 
the  site  thereof,  and  of  certain  particular  closes  and 
demesnes  specifically  named.  This  description  was 
followed  by  general  words,  **  and  of  all  other  his  lands 
and  demesnes."  Upon  this  it  was  questioned,  Whether 
an  ancient  park  and  copyhold  land  there  should  passt 
and  it  was  held  in  the  negative,  for  that  neither  park  or 
copyhold  could  be  intended  to  be  demesnes;  and  that 
in  such  cases  a  grant  shall  not  receive  any  violent  con- 
struction but  according  to  the  intention  of  the  law. 
And  PlowdetCs  Commentaries  (6)  were  cited,  that  ex 
preeedentibus  et  eonsequentibus  optima  fiat  interpreta^ 
tio,  and  that  benigne  faciend^e  interpretationes  sunt, 
and  according  to  the  intention  of  the  parties. 

We  are  therefore  of  opinion,  that  the  five  closes  in 
question  did  not  pass  under  the  particular  or  general 
words  of  the  deed  of  1816. 

The  next  question  is,  Whether  or  not  the  five  closes 
in  contest  passed  by  the  recovery  deed  of  1824?  Now 
Thomas  MeyrieJc  by  that  deed  recites  the  deed  of 
1739,  but  also  recites  that  the  property  he  conveyed 
was  property  which  did  not  pass  by  the  deed  of  1816. 
He  conveyed  specifically  the  two  mills  of  Pandy  Ctfn 
Cock  and  Tyddyn  y  FeUn  Cefn  Coch,  describing  them 
as  '<  all  those  messuages,  tenements,  lands  and  here- 

(a)  1  Bulatrode,  100.    As  to  demesnes,  see  post,  Attorney  General  v. 

(b)  Hill  ▼.  Granger,  fot.  106.     And  see  Co.  Lit.  36.    5  Co.  556.    Gil- 
J^Prt's  Cases,  15. 

o2 
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.  1832.  ditaments  called  or  known  by  the  name  of  Tyddyn  y 
FeUn  Cefn  Coch/*  and  then  proceeded  to  convey  fi?e 
fields  by  this  description,  '*  and  also  all  those  five  fidds, 
closes,  pieces  or  parcels  of  land,  part  of  Tyddf/n  y 
FeUn  Cefn  CocA  aforesaid,  situate  in  the  parish  of 
LlanfechettBioresaid,  and  now  or  late  in  the  holding  of 
the  said  T%amas  Mejffict,  his  undertenants  or  assigns, 
and  containing  by  estimation  thirty-four  acres  or  there- 
abouts. 

The  question  being,  Whether  under  that  description 
these  five  fields  passed,  it  is  to  be  observed  that  those 
held  and  claimed  by  the  defendant,  correspond  in  num- 
ber of  closes  and  in  the  quantity  of  land  contained  in 
them,  and  surround  the  mill  of  Tyddyn  y  FeUn  Cefn 
Cock  on  three  sides;  nor  are  any  other  five  closes  simi- 
lar to  them  in  those  particulars.  So  far,  therefore,  we 
should  be  of  opinion  that  they  passed  by  the  recovery 
deed  of  1824.  But  it  has  been  objected,  that  they  are 
described,  not  as  parcels  of  the  demesne,  but  as  pieces 
or  parcels  of  land  or  ground,  part  of  Tyddyn  y  FeUn 
Cefn  Cock;  whereas  they  could  not  pass  as  part  of  that 
tenement  as  it  formerly  existed  because  the  property 
originally  annexed  to  it  was  only  eleven  acres.  They 
could  not  be  described  as  part  of  the  demesnes  of  Cefn 
Coch,  for  they  were  separated  therefirom  by  the  deed 
of  1816.  However,  new  property  having  been  since 
added,  and  the  whole  having  been  in  the  same  occupa- 
tion both  before  and  after  the  dates  of  the  respective 
deeds,  and  there  being  no  other  five  fields  correspond- 
ing in  point  of  quantity,  we  think  them  to  be  property 
newly  annexed  to  the  mill,  and  sufficiently  identified,  in 
.order  to  their  passing  by  the  settiement  of  1824.  The 
consequence  is,  that  the  defendant,  as  widow  of  Tkamas 
Meyrici,  juxiior,  is  entitled  to  these  five  fields  (a). 

(a)  A  point  as  to  duclaimer  of  tenancy  of  other  propertj  was  ai^gtted. 
but  its  result  did  not  affect  the  main  question,  or  seem  useful  to  be  reported* 
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IN  THE  EXCHEQUER  CHAMBER. 

GiBB  against  Mather  and  Others. 

(Li  Error  from  the  King's  Bench.) 


Before TiNDAL  L.C.J. — Lord  Lyndhurst  L.  C.  B. 
Allan  Park  and  Bosanquet^  Justices. — Bayley, 
GarboWj  and  Vaughan,  Barons. 

T^HIS  case  came  on  originally  for  trial  before  Jl  Parie,  a  bill  of  ex- 
J.  at  the  last  Smnmer  Assizes  for  Lancashire,  y^*^^*  . 

drawn  reqair- 

Assumpsit  on  a  bill  of  exchange  by  indorsee  against  ing  payment 
drawer.    The  declaration  stated  that  the  defendant  (a),  JJ*^°^  ** 
on  27  September,  1828,  at  Liverpool,  in  the  county  of  place  mention- 
Laneaster,  according  to  the  usage  and  custom  of.  mer-  ^z.  in  Landm. 
chants,  made  and  drew  a  certain  bill  of  exchange  in  "^^  drawee 

accepts  pay« 

writing,  and  then  and  there  directed  the  said  bill  of  able  at  a 
exchange  to  Messrs.  Chapman  and  Fairchugh,  and  ^"^""^ 
then  and  there  required  the  said  Messrs.  C.  and  JP.,  Jonet,  Loyd, 
four  months  after  the  date  thereof,  to  pay  to  the  order  farther  expree- 
of  the  drfendant,  in  London,  VI 51.  10*.  value  received  won:— Held, 
in  timber ;  which  bill  the  said  Messrs.  C.  and  F.  after-  ment  to  the 
wards,  to  wit,  on  &c.,  at  &c.,  accepted,  according  to  •«»P'o'^ »' 
the  said  custom  and  usage  of  merchants,  payable  al  named  in  the 

Meitrs.  Jones,  Loyd,  *  Co.  bankers,  London.    Indorse-  ^^^!^!^  «. 

'       ^   '  «'  '  wa8  necessary 

ment  by  defendant,  by  J.  K.  his  agent  in  that  behalf  to  charge  the 
to  J.  M.,  and  by  J.  M.  to  plaintiffs.  "^"^^ 

Averment,  that  afterwards,  to  wit,  on  &c.,  at  &c.,  at 
liverpool  &c.,  the  said  bill  was  shoum  and  presented 

(a)  The  plaintiff  in  error  is  tbrooghout  this  report  termed  drfettdant,  and 
the  defendant  in  error  ptaUUif;  a  course  not  uncommonly  adopted  in  argu* 
"»«»t»menor. 
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1832.       to  the  said  Messrs.  C.  ^  JP.,  upon  whom  the  said  biU 
^^"^^"^      ««'«*  drawn,  for  payment  thereof,  and  the  said  Messrs. 
V.  C.  and  F»  were  then  and  there  required  to  pay  die 

^d  Od^^  same^  but  that  the  said  Messrs.  C.  and  F.  did  not, 
when  the  said  bill  was  so  shown  and  presented  to  them 
for  payment  as  aforesaid,  or  at  any  other  tune,  pay  the 
same  or  any  part  thereof,  but  on  the  contrary  thereof 
then  and  there  wholly  refused  so  to  do,  and  therein 
wholly  failed  and  made  default;  of  which  said  seTeral 
premises  the  defendant  afterwards,  to  wit,  on  &c.,  at  &c., 
had  notice.  By  reason  whereof  and  by  force  of  the 
said  usage  and  custom  of  merchants  the  defendant  then 
and  there  became  liable  to  pay  to  the  plaintiffs  the  said 
sum  of  money  in  the  sidd  bill  mentioned  when  he  the 
defendant  should  be  thereunto  afterwards  requested, 
and  promised  accordingly. 

A  second  count  alleged  that  the  acceptcnrs  were  at 
lAverpool  required  to  pay  the  bill  according  to  the 
tenor  and  effect  of  the  bill  and  of  the  indorsements 
thereon. 

A  third  alleged  that  the  bill  was  at  Liverpool  in  due 
manner  shown  and  presented  to  the  acceptors. 

The  plaintiffs  were  partners  in  trade  and  holders 
of  the  following  bill: — 

''  Liverpool,  27  Sept.  1838. 

Four  months  after  date  pay  to  the  order  of  myself  i» 
London  1751.  IQs.  value  received  in  timber. 

Duncan  Gibb, 
To  Messrs.  Chapman  and  Fairclough,  Liverpool. 

Payable  in  London.*^ 

The  bill  was  thus  accepted : — '^  Accepted  at  Messrs. 
Jones,  Loyd  and  Co.  bankers,  London.  Chapman  and 
Fairclough.''  The  indorsements  were  as  follow:— 
**  P.  pro  Duncan  Gibb.  John  Kempster."  The  hand- 
writing of  defendant  as  drawer  was  proved,  as  was  that 
of  Fairclough,  a  partner  of  the  accepting  firm,  who 
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received  the  biB  from  the  drawer  in  person  after  accept-        lo32. 
ance,  and  returned  it  to  him  in  the  same  manner.  q^^^^ 

The  authority  of  J.  Kempster  to  indorse  the  bill  on  v. 

behalf  of  defendant  was  shown^  as  also  his  handwriting    ^^^  Others. 
to  the  indorsement. 

On  30  Jan.  IS29,  the  bill  was  presented  for  payment 
at  Liverpool  to  the  acceptors^  Chapman  and  Fairclough, 
who  refused  to  pay  it^  and  on  that  day  notice  was  given 
by  the  plaintifl^  to  the  defendant  of  the  presentment  of 
Ij^e  bill  to  the  said  acceptors,  and  of  their  refusal  to  pay. 
These  facts  being  admitted  by  defendant's  counsel, 
Parity  J.  charged  the  jury  that  the  matters  so  pro- 
duced in  evidence  and  admitted  to  be  true,  entitled  the 
plaintiffs  to  a  verdict.  Verdict  for  plaintiffs.  A  bill  of 
exceptions  being  tendered  by  the  defendant's  counsel, 
the  present  writ  of  error  was  brought,  and  was  now 
argued  by 

F.  Kelly  for  the  defendant  (cr).  The  question  is,  whe- 
ther, if  by  terms  used  in  the  body  of  a  bill,  the  drawees 
are  required  to  pay  a  sum  to  the  order  qi  the  drawer 
in  London,  with  the  further  addition  to  the  direction  to 
the  drawees  for  acceptance  of  "  payable  in  London," 
and  they  do  accept  accordingly:  must  a  presentment  be 
made  in  London  in  order  to  charge  the  drawer?  That 
depends  on  two  propositions.  1.  Before  1  &  2  6.  4. 
c.  78.  it  would  have  been  necessary,  in  order  to  charge 
the  drawer  of  this  bill  to  present  in  London,  in  what- 
ever terms  the  acceptance  was.  2.  Whatever  effect 
the  statute  1  &  2  G.  4.  c.  78.  has  on  acceptors  and  ac- 
ceptances, it  has  none  on  drawers.  To  elucidate  these 
propositions,  the  state  of  the  law  at  the  time  of  passing 
the  act  is  material.  Before  that  act  the  Courts  of 
K.  B.  and  C.  P.  had  differed  as  to  the  effect  of  accept- 
ances  of  bills  payable  at  particular  places.    The  K.  B. 

(a)  Sec  189,  note  (a). 
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183S.       held,  that  as  the  acceptor  was  liable  every  where,  a 
^"^*^      demand  at  the  particular  place  was  unnecessary  to  be 
V.  averred  or  proved: — thus,  considering  the  addition  of 

^^Oth  ^  a  particular  place  to  the  acceptance  to  be  an  expansion 
or  memorandum  for  the  convenience  of  the  parties,  and 
to  operate  in  addition  to  the  effect  of  the  general  ac- 
ceptance; but  denying  it  to  be  such  a  qualification  of 
the  acceptor's  contract  to  pay  every  where  as  would  make 
it  imperative  on  the  holder  to  present  the  bill  accord- 
ingly, or  to  aver  or  prove  such  presentment.  Bat 
the  contrary  holding  of  the  Common  Pleas,  that  even 
in  order  to  charge  the  acceptor  it  was  necessary  to 
present  the  bill  at  the  particular  place  named  by 
him,  was  upheld  in  Dom»  Proc.  in  Rawe  v.  Young  (a)* 
Stat.  1  &  2  G.  4.  c.  78,  was  inunediately  passed  to 
estabUsh  the  liability  of  the  acceptor  at  a  particular 
place  to  be  such  as  it  was  held  to  be  in  K.  B.,  unless 
the  words  and  not  otherwise  or  elsewhere  were  added 
to  the  acceptance.  But  there  had  been  no  difierence 
of  opinion  as  to  the  liability  of  drawers ;  neither  title, 
preamble,  nor  enactment  of  that  act  affect  any  other 
persons  than  acceptors;  and  it  has  been  always  held, 
that  where  the  maker,  by  incorporating  restrictive 
words  in  the  original  form  of  a  note,  promises  to  pay 
at  a  place  named,  the  holder  is  bound  to  aver 
and  prove  presentment  there  in  order  to  charge 
^ven  the  maker  (fi).  Now  the  maker  of  a  note  and 
acceptor  of  a  bill  prim&  facte  admit  an  antecedent  debt, 
but  a  drawer  does  not;  d/ortiorif  therefore,  he  would 
not  have  been  Uable  without  such  proof  of  presentment. 
In  Roche  v.  CampbeU{c)  the  note  in  its  body  promised 

(a)  «  Br.  &  B.  165. 

(6)  Saundervm  ▼.  Bowet,  14  £ast,  500. 

(c)  3  Campb.  14,7.  And  see  Hodgn  v.  Fm$,  id.  463,  iodonee  t.  ac- 
ceptor of  a  bill  drawn  "  pajrable  in  London."  Selb^  v.  £iie»t  3  Bing.  611' 
on  a  bill  similarly  drawn  since  slat.  1  &  2  G.  4.  c.  78. 
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to  pay  at  a  particular  place ;  and  Lord  EUenborough  1832. 
held,  that  the  omission  to  aver  the  qualified  place  of 
payment  was  a  fatal  variance  even  as  against  the  in- 
dorser,  who  became  liable  on  his  indorsement  only,  ^^q?" 
Before  stat.  I  &  S  6. 4.  drawers  possessed  power  to 
relieve  themselves  of  their  general  liability  to  pay  every 
where,  by  limiting  the  place  of  payment  in  the  body  of 
the  bin.  The  act  has  given  the  same  power  to  ac- 
ceptors. Suppose  there  had  been  no  acceptance,  the 
drawer  makes  the  bill  payable  at  a  particular  place 
where  he  knows  the  acceptor  to  possess  funds,  and  by 
passing  the  bill  before  acceptance  makes  himself  liable 
according  to  its  tenor  and  effect,  t.  e.  if  the  bill  is  pre- 
sented and  not  paid  at  the  place  and  time  named  therein. 
Id  Rowe  v.  Young  (a).  Lord  TetUerden  says,  that ''  in 
estimation  of  law  all  bills  are  to  be  considered  as  drawn 
for  value,"  and  that  "  a  person  drawing  a  bill  under 
sach  circumstances  may  be  permitted  to  elect  for  him- 
self the  time  and  place  of  payment,  because  if  the 
drawer  should  refuse  to  pay  according  to  such  election 
he  would  be  able  to  sue  him  for  the  sum  which  consti- 
tutes the  value  of  the  bill,  either  immediately  if  the 
value  has  been  previously  received,  or  so  soon  as  it 
shall  be  received,  according  to  the  intention  on  which 
the  bill  is  drawn:"  thus  concisely  stating  the  settled 
law,  that  on  fiulure  to  accept  according  to  any  one  of 
the  terms  in  the  bill,  the  drawee  is  liable  to  an  action 
for  the  consideration.  Here  the  bill  having  been  ac- 
cepted generally  before  it  passed  out  of  the  drawer's 
hands,  it  may  be  said  that  the  drawer  cannot  object 
diat  payment  has  not  been  demanded  at  the  place  spe- 
cified; but  the  liability  of  each  party  can  only  depend 
on  the  form  of  the  bill;  nor  is  there  any  case  to  show 
that  the  drawer,  by  issuing  a  bill  after  acceptance,  gives 
other  force  to  it  than  the  acceptance  in  terms  conveys. 

(a)  9  Br.  &  B.  $275. 
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1833.  In  declarations  against  the  drawer  or  iiidorser  of  a 

bill  no  acceptance  is  stated,  and  if  stated  is  immaterisl 
to  be  proved  (a),  they  being  at  all  events  liable,  (m 
Mather  default  of  drawee,  to  pay  according  to  the  terms  of  the 
'  bill  drawn.  That  being  the  course  of  pleading,  how 
can  the  acceptance,  a  matter  collateral  to  the  bill  itself, 
▼ary  the  drawer's  liability,  which  arises  on  the  bill  only  { 
Thus,  though  acceptor  may  restrict  his  liability,  aod 
may  accept  for  less  than  the  amount  drawn  for  (i),  be 
cannot  enlarge  the  terms  of  the  drawer's  liability ;  nor 
does  the  drawer,  by  issuing  the  bill  after  the  expanaon 
of  the  acceptor's  contract,  do  more  than  assent  to  that 
act  of  the  acceptor. 

Raacoe  contrd.  As  the  acceptor  has  not  only  made 
the  bill  payable  wherever  he  shall  be,  but  in  Londtm 
also,  he  has  by  this  acceptance  complied  with  the  requi- 
sition  of  the  drawer  of  the  bill.  In  De  Bergareehe  v. 
Pillin  {e\  Best  C.  J.  states  the  result  of  the  act  to  be» 
that  though  a  bill  be  by  the  acceptance  made  payable 
at  a  particular  place,  still  the  acceptance  is  to  be 
esteemed  a  general  obligation,  and  the  acceptor  may  be 
called  on  elsewhere  as  well  as  at  the  place  indicated. 
But  though  the  legislature  has  provided  that  the 
acceptor  may  be  called  on  elsewhere,  it  has  not  made 
it  eompuliory  on  the  holder  to  go  ebewhere.  Now 
what  is  the  liability  of  the  drawer?  It  is  to  pay  the 
bill  on  defisoilt  of  payment  by  acceptor  after  due  pre- 
sentment. 

[Bayley  B.  As  against  the  acceptor  no  presentment 
at  all  to  him  would  be  necessary  (cf),  but  some  place  of 
payment  must  be  pointed  out  at  which  a  presentment 

(a)  Tanner  v«  Beau,  4  B.  &  C.  312.    Jcnet  ▼.  'blorgan,  9  Canipb.  474. 
And  MC  the  direction  in  Keg,  Oen.  T.  1  W.  4.  VoL  I.  529. 
(ft)  Wtgenkft  ▼.  Keene,  Sira.  S14. 
(c)  3  Bingh.  476.  ^  (c2)  See  3  Bingh.  613. 
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must  be  made  in  order  to  charge  the  drawer;  and  the        ISS2. 
question  is,  where?] 

If  the  liability  of  the  drawer  depends  on  that  of  the 
acceptor,  then  a  presentment  good  against  the  acceptor  ^/J^f^ 
would  be  good  against  drawer,  and  there  is  no  decision 
hitherto  stated  sufficient  to  shew  this  not  to  be  a  proper 
presentment  against  the  acceptor.  The  words  of  1  & 
2  G.  4.  c.  78.  that  such  an  acceptance  as  the  present 
shall  be  deemed  a  general  acceptance  to  all  intents  and 
purpaseSi  would  be  useless,  if  it  were  held  that  a  special 
presentment  was  necessary  to  charge  the  drawer  which 
was  not  necessary  against  the  acceptor.  In  Fayle  v* 
Bird  (a) f  the  Court  of  King's  Bench  confirmed  Selbi/  v. 
Eden  (6).  In  the  latter  case  a  bill  drawn  payable  in 
London,  was  accepted  as  drawn;  the  acceptance  was 
held  general  and  presentment  in  London  was  held 
unnecessary  to  be  averred  or  proved  in  order  to  charge 
the  acceptor.  If  an  acceptor  accepts  generally,  he  is 
bound  to  have  funds  every  where. 

[Lord  Lyndhurst  C.  B.  Can  the  place  of  payment 
be  varied  by  the  drawee  in  his  aoceptance  any  ftirther 
than  by  merely  restricting  it  to  a  particular  place  in 
the  manner  pointed  out  by  the  statute,  and  thus 
making  presentment  there  necessary?  But  whether 
he  can  vary  the  place  of  payment  fixed  by  the  drawer 
by  extension,  is  the  very  point  in  question.  Under  hia 
general  acceptance  this  acceptor  would  be  bound  to 
have  fiinds  at  all  events  in  London  and  Liverpool. 
Does  not  that  increase  the  risk  of  the  drawer?  To 
av<nd  his  iull  liability  his  acceptance  should  have  been 
speciaOy  payable  in  London,  and  not  otherwise  or 
elsewhere;  but  this  is  a  general  acceptance,  and  if  not 
80  held  against  the  drawer,  the  terms  of  the  statute 
'*  aU  intents  and  purposes''  are  inefiectual.] 

(•)  6  B.  &  C.  d31.  '  (6)  5  BJog.  611,  A.  D.  1826. 
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183S.  The  drawer  being  cognizant  of  the  terms  of  die 

acceptance  before  he  indorsed  the  bill«  cannot  be  dis- 
charged by  a  variation  from  its  terms,  and  if  otherwise 
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Mather      be  must  show  some  inconvenience  to  have  resulted 

aiid  Others.     ^         .^ 

from  it. 


Kelly^  in  reply.  The  cases  in  C.  P.  do  not  apply, 
being  both  against  acceptors  liable  by  virtue  of  their 
acceptances.  Quoad  drawer,  the  form  of  acceptance 
varies  the  way  in  which  presentment  should  be  madej' 
and  in  Fayk  v.  Bird  Lord  Tenierden  at  first  thought 
a  presentment  in  London  necessary,  though  he  after- 
wards assented  to  Selby  v.  Eden,  for  the  sake  of  uni- 
formity.  The  form  of  pleading  shows  that  acceptance 
need  only  be  stated  in  actions  against  acceptors*  The 
liabilities  of  drawer  and  acceptor  cannot  be  assimilated 
in  pleading  or  proof. 

Cur.  adv.  mft. 

TiNDAL  C.  J.  delivered  the  judgment  of  the  Court 
This  was  an  action  by  the  indorsees  against  the 
drawer  of  a  bill  of  exchange,  after  nonpayment  of 
the  bill  by  the  acceptors.  Upon  the  trial  of  the  cause 
it  appeared  upon  production  of  the  bill,  that  the 
drawer  in  the  body  of  the  bill  required  the  drawees  to 
pay  to  the  order  of  himself, ''  in  London^*  the  sum 
mentioned  therein;  that  the  bill  was  addressed  to 
Messrs.  Chapman  and  Fairclough,  liverpool,  with  the 
additional  words  ''  payable  in  London;*  and  that  it 
was  by  them  accepted  '*  at  Messrs.  Janes,  Loyd  and 
Co.  Bankers,  London.^  It  appeared  further,  that 
upon  the  day  the  bill  became  due,  it  was  presented 
for  payment  to  the  acceptors  at  Liverpool,  who  refused 
payment,  and  that  due  notice  of  such  refiisal  was  givoi 
to  ihe  defendant  The  learned  judge  who  tried  the 
cause  directed  the  jury  that  the  evidence  above  stated 
was  suflScient  to  entitle  the  plaintiffs  to  recover,  and 


and  Others. 
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the  jmy  found  their  verdict  accordingly  for  the  plain-       183SL 

ti£Es  below.      The  propriety  of  this   direction  now      '^-^-'^^ 

comeB  before  us,  upon  a  bill  of  exceptions  tendered  by  9. 

the  defendant  below;  and  the  question  raised  for  our    2^/JS^^ 

consideration  is  this.  Whether,  in  an  action  against 

the  drawer  of  the  bill  above  set  forth  on  the  ground  of 

non-payment  by  the  acceptors,  it  is  or  is  not  necessary 

to  prove  a  presentment  for  payment  at  the  banking 

house  in  London,  where  the  same  is  made  specially 

payable  by  the  acceptance?    And  we  are  all  of  opinion 

diat  such  special  presentment  is  necessary,  in  order  to 

enable  the  holder  to  recover  against  the  drawer  of  the 

bill. 
Before  the  passing  of  the  statute  1  &  2  6.  4.  c.  78. 

it  was  a  subject  of  considerable  doubt  in  the  Courts  of 
law,  whether,  in  the  case  of  a  bill  drawn  generally,  but 
accepted  payable  specially  at  a  particular  place,  an 
acdon  could  be  maintained  against  the  acceptor ,  without 
aveiring  in  the  dedamtion  and.proving  at  the  trial, 
presentment  for  payment  at  the  place  where  the  drawee 
had  by  his  acceptance  made  the  bill  payable.  Upon 
that  point,  the  Court  of  Common  Pleas  had  held  a  pre- 
sentment of  the  bill  at  the  place  named  in  the  accept- 
ance to  be  necessary,  on  the  ground  that  it  was  a 
qualified  acceptance  only;  the  Court  of  King's  Bench, 
on  the  contrary,  had  held  it  unnecessary  to  make  any 
such  presentment,  on  the  ground  that  the  acceptance 
was  a  general  acceptance,  with  a  mere  intimation  of  a 
place  of  payment  if  the  holder  thought  proper  to  apply 
there.  The  conflicting  opinions  of  the  two  Courts 
upon  that  point  were  set  at  rest  before  the  framing  of 
the  statute,  by  the  judgment  of  the  House  of  Lords  in 
the  case  oiRowe  v«  Young  (a),  by  which  judgment  the 
opinion  held  by  the  Court  of  Common  Pleas  was  de- 
cided to  be  the  law  of  the  land. 

(a)  2  Brod,  &  Bing.  Rep.  165. 
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I83S.  Bat  the  doabt  which  had  been  formed  was  eonfiaed 

to  the  case  where  the  question  arose  between  the 
holder  and  the  acceptor;  in  cases  between  the  indorsee 
Mather  3^}  the  drawer,  upon  a  special  acceptance  by  the 
drawee,  no  doubt  appears  to  have  existed  but  that  a 
presentment  at  the  place  specially  designated  in  the 
acceptance,  was  necessary,  in  order  to  make  the  drawer 
liable  upon  the  dishonour  of  the  bill  by  the  acceptor. 

Still  less  did  the  doubt  ever  extend  to  cases  where' 
the  drawer  directed  by  the  body  of  the  bill  that  the 
money  should  be  payable  at  a  particular  place.  In 
such  a  case  all  the  Courts  at  Westminster  agreed  that 
the  presentment  must  be  made  at  the  place  specially 
designated  in  the  bill  itself.  This  had  been  decided 
in  the  Court  of  King's  Bench,  in  the  case  of  a  banker^s 
promissory  note,  which  was  made  payable  at  a  place 
certain,  named  in  the  body  of  the  note.  See  Sanderson 
y.  Bowes  (a).  The  same  doctrine  was  also  laid  down  in 
the  case  of  Rocker.  Catnpbell{b)i  where  the  action 
was  brought  by  the  indorsee  of  the  note  against  the 
indorser.  Now  no  distinction  as  to  this  point  can  be 
taken  between  the  drawer  of  a  bill  of  exchange  and 
the  indorser  of  a  promissory  note.  As  to  their  liabifity 
to  the  holder  they  stand  precisely  in  the  same  situation. 
It  is  the  acceptor  of  the  bill^  and  the  maker  of  the  note, 
who  are  primarily  liable  to  the  holder:  and  the  drawer 
of  the  bill,  like  the  indorser  of  the  note,  do  not  become 
Eable,  until  there  has  been  a  due  presentment  made 
to  the  party  liable  in  the  first  instance  to  pay  the  bill. 
The  law,  therefore,  which  applies  to  the  indorser  of 
the  note,  will  also  govern  the  case  of  the  drawer  of  a 
biU. 

Such  then  being  the  state  of  the  drawee's  liabiKty 

(a)  14  East*s  Rep.  500.  (h)  S  Camp,  f  47. 
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Bt  the  time  the  statute  was  passed,  it  must  stiB  resoiam  183S. 
die  same,  unless  that  statute  has  made  an  alteration 
therein.  But  it  appears  to  us  that  the  statute  neither 
intended  to  alter,  nor  has  it  in  any  manner  altered  the 
liabifity  of  drawers  of  bills  of  exchange,  but  that  it  is 
confined  in  its  operation  to  the  case  of  acceptors 
alone*  The  title  of  the  act  is  '*  An  act  to  regulate 
acceptances  of  bills  of  exchange,*'  and  after  reciting 
that  it  has  been  adjudged  that  where  a  bill  is  accepted 
payable  at  a  banker's,  the  acceptance  thereof  is  not  a 
general  but  a  qualified  acceptance,  but  that  a  general 
practice  and  understanding  had  prevailed  amongst 
nerchants,  that  such  acceptance  was  a  general  accept- 
ance, it  proceeds  to  enact,  that  after  the  passing  of 
that  act  such  an  acceptance  shall  be  deemed  and  taken 
to  be  to  all  intents  and  purposes  a  general  acceptance 
of  such  bill,  unless  the  acceptance  is  restricted  to  pay- 
ment at  the  particular  place  by  the  words  and  in  the 
manner  directed  in  the  act. 

The  very  reference  in  the  statute  to  the  adjudication 
by  kw,  imports  that  the  legislatm*e  intended  the 
statute  to  apply  to  those  cases  only  in  which  doubts 
had  previously  existed,  and  which  had  been  adjudged 
inkw;  not  to  cases  like  the  present,  which  were  firee 
from,  doubt  at  the  time  of  passing  the  act.  Again,  the 
enactnient  comprehends  in  terms  the  case  of  acceptors, 
and  acceptors  only,,  and  is  silent  altogether  upon  the 
subject  of  the  liabilily  of  drawers  and  indorsers.  It 
foresees  the  inconvenience  which  is  east  upon  acceptors, 
by  the  enactment  that  an  acceptance  of  a  bill  pay- 
able at  a  particular  house,  shall  thencefordi  be  con- 
sidered as  a  general  acceptance,  and  it  gives  the 
acceptor  the  power  of  protecting  himself  against  such 
inconvenience,  by  the  use  of  restrictive  words  in  his 
acceptance.  But  the  inconvenience  is  as  great  to  the 
drawer  as  to  the  acceptor.     If  the  drawer  has  directed 
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18SS.       his  money  to  be  paid  at  a  particular  place,  and  afte^  an 

'"-^^^^-^      acceptance  made  payable  at  that  place,  the  bill  should 

9.  be  returned  to  him  dishonoured  without  a  presentment 

^^Odf  ^      to  the  house  where  it  is  made  payable,  it  is  as  great  an 

hardship  upon  him,  as  the  act  had  contemplated  and 

provided  for  in  the  case  of  the  acceptor.    If  theii  the 

statute  had  intended  the. -enactment  to  apply  to  the 

case  of  the  drawer,  we  cannot  but  think  the  same 

protection  would  have  been  given  to  the  drawer^  which 

had  been  given  in  terms  to  the  acceptor  of  the  bilL 

One  argument  advanced  on  the  part  of  the  defendant 
in  error  is,  that  the  acceptor  has  varied  in  his  accept- 
ance from  the  original  terms  in  which  the  bill  was 
drawn,  and  as  the  drawer  has  been  contented  to  take 
back  the  bill  with  such  varied  acceptance,  it  must  now 
be  considered  as  a  general  acceptance,  under  the  ope- 
ration of  the  late  statute. 

But  the  answer  to  this  argument  seems  to  be  that 
the  direction  contained  in  the  body  of  the  bill  is  not 
altered  or  varied  by  ihe  terms  of  the  acceptance,  any 
further  than  was  necessary  for  the  benefit  of  the  drawer 
and  of  all  subsequent  parties.  The  drawer  directed 
the  drawee  to  pay  the  money  in  London,  the  drawee 
accepts,  specifying  the  particular  house  in  London,  at 
which  he  intends  to  pay  the  bill.  Without  such  speci- 
fication the  acceptance  might  be  useless  fix>m  its  gene- 
rality, and  the  form  of  the  bill  implies  that  the  drawer 
expected  and  intended  the  drawee  to  make  it. 

We  therefore  think,  that  as  no  presentment  was 
made  at  the  house  of  the  banker's  in  London,  where 
the  acceptor  had  tmdertaken  to  pay  it,  the  liability  of 
the  drawer  never  arose,  and  consequently  that  the 
judgment  which  has  been  given  for  the  plaintiff  below 
must  be  reversed. 

Judgment  reversed. 
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IN  THE  EXCHEQUER  CHAMBER. 

Trafford  and  Others  against  The  King^  on  the 
prosecution  of  the.  Trustees  of  the  late  Duke  of 
Bridgewater. 

(In  Error  from  the  King's  Bench.) 

INDICTMENT  for  a  nuisance.    The  first  count  Indictment  for 
stated.  That  after  the  passing  of  a  certain  statute  of  ^  public  canal 
2  G.  3,  viz.  in  1763,  a  canal  was  made  pursuant  to  the  navigation, 
said  statute,  which  from  that  time  had  been  used  by  all  statute  in 
the  king's  subjects  with  vessels  not  exceeding  thirty  ^^^'t^fjf^* 
tons  burden,  on  payment  of  certain  reasonable  tolls:  the  canal  was 
that  the  canal,  by  means  of  an  aqueduct  made  pursuant  a^riveratSrfie 
to  the  act,  passed  over  the  river  Mersey  near  the  junc-  adjoining  val- 
tion  of  a  brook  called  ChorUon  Brook ;  and  that  the  of  an  aqueduct 
defendants  on  the  1st  January  1770,  and  on  other  ^"^  «?*>*?V, 

•^  ment,in  which 

days,  raised  divers  mounds,  &c.  near  the  ancient  banks  latter  were  se- 
veral arches 
and  cnlverts:  That  a  brook  fell  into  the  river  above  its  point  of  intersection  with  the 
canal ;  and  that  in  time  of  flood  the  water  which  was  then  penned  back  into  the  brook 
overflowed  its  banks,  and  was  carried  by  the  natural  level  of  the  country  to  the  above- 
mentioned  arches,  and  through  them  to  the  river,  doing  much  damage  to  the  lands 
over  which  it  passed:  That,  except  for  the  artificial  embankments  called  fenders, after 
mentioned,  the  arches  in  the  aqueduct  would  be  sufficiently  wide  for  the  passage  of  the 
nver  at  all  times  but  those  of  high  flood,  notwithstanding  the  increase  of  water  by 
improved  drainage  of  the  country:  That  the  defendants,  occupiers  of  lands  adjoining 
the  river  and  brook,  had,  since  the  making  the  canal,  aqueduct  and  embankment, 
hei|htened  certain  fenders,  constructed  from  time  to  time  as  occasion  required  on 
their  respective  lands,  so  as  to  prevent  the  flood-water  from  escaping  over  them;  and 
that  the  water  had  consequently  in  time  of  flood  come  down  in  so  large  a  bod^ 
against  the  aqueduct  and  canal  banks  as  to  endanger  them,  and  obstruct  the  navi- 
gation: That  the  fenders  were  not  unnecessarily  high,  and  if  reduced,  many  hundred 
acn«  would  again  be  exposed  to  inundation. 

Held,  that  before  the  court  could  decide  on  the  case,  it  should  have  been  found— 
!•  Whether  before  the  making  the  canal  embankment  the  landowners  exercised  any 
right  to  raise  the  banks  from  time  to  time,  so  as  to  keep  the  water  at  all  times  in  the 
ordinary  channel  and  prevent  its  overflowing  its  banks  in  time  of  flood;  or  whether 
that  practice  commenced  since  1763,  when  the  canal  was  commenced.  2.  Whether 
die  course  described  by  the  special  verdict,  by  which  the  flood -water  was  conveyed 
into  the  river  at  a  lower  point,  was  the  ancient  and  rightful  course  or  not.  3.  Whe- 
ther or  not  the  raising  the  fenders  to  the  present  height  had  become  necessary  ia 
consequence  of  the  construction  of  the  aqueduct  and  embankment. 

VOL.  II.  P 


SO0  CASES  IN  HILARY  TERM, 

18S2.       of  the  said  river  and  brook,  viz.  in  parts  thereof  near 

the  said  aqueduct,  and  severally  continued  the  same  so 

and  Others    raised,  &c.,  whereby  water  was  at  divers  times  forced 

The  KiKo      ^S^^s^  ^c  >^  aqueduct  and  the  sides  and  foondar 

tions  thereof*  and  the  sides  and  foundations  of  the  said 

canal  adjacent  thereto,  which  water  ought  to  have 

flowed,  and    but   for  the  said  mounds  would  have 

flowed  and  escaped  by  other  ways,-rfff.  over  parts  of 

the  banks  of  the  river  and  brook:  By  which  means  the 

said  aqueduct  and  the  sides  and  foundations  thereof, 

and  of  the  canal  adjoining  thereto,  had  been  injured, 

and  were  placed  in  danger  of  being  broken  down  and 

destroyed,  to  the  damage  and  common  nuisance  of  the 

subjects  using  the  said  canal,  and  of  the  inhabitants  and 

occupiers  of  the  lands  adjacent,  &c.    Other  counts 

charged  the  defendants  with  severally  raising  and  erects 

ing  mounds,  &c.,  and  wrongfully  continuing  mounds^ 

&c.  theretofore  injuriously  erected.    One  count  charged 

the  injury  to  be  done  by  confining  the  water  and 

causing  it  to  break  down  the  banks  of  the  river  and 

damage  the  adjacent  lands,  as  well  as  the  aqueduct  and 

canal.    Plea,  not  guilty.    At  the  trial  before  Bayley  J. 

at  the  Summer  Assizes  for  the  county  of  Lanetutefi 

1829,  the  following  special  verdict  was  found,  upon 

which  the  Court  of  King's  Bench  gave  judgment  for 

the  crown. 

In  1768  the  navigable  canal  mentioned  in  the  indict- 
ment was  made  firom  Longford  Bridge  in  the  township 
of  Shetford,  to  the  river  Mersey ^  at  a  place  called  tbe 
Hemp  Stones,  in  the  township  ofHaUon,  in  pursuance 
of  an  act  of  2  G.  3.  c.  II,  enabling  the  then  Duke  of 
Bridgewaier  to  make  the  same;  tfnd  the  king's  sub- 
jects, ever  since  the  making  of  the  canal,  have  nari* 
gated  it  with  boats  not  exceeding  thirty  tons  burthen, 
at  their  free  will  and  pleasure,  paying  the  duty  by  law 
established.    The  canal  extends  for  half  a  mile  north 


V. 

The  KiHO, 
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and  south  across  a  vale,  through  which  the  river  MerMey       1832. 
runs  m  a  westerly  direction.    It  is  upon  the  same  level     1^^^^ 

Xraffokd 

throughout,  and  raised  by  artificial  embankments  on  and  Others 
each  side  through  the  whole  half  mU^/  and  is  carried 
across  the  river  by  an  aqueduct  of  one  arch  (mentioned 
in  the  indictment),  which  was  built  at  the  time  of  making, 
the  canal.  At  the  distance  of  430  yards  from  the  river^ 
towards  the  north,  the  canal  is  supported  upon  three 
arches,  also  built  at  the  last-mentioned  time:  on  the 
south  side  it  has  two  culverts  at  160  and  4^  yarda 
distance  from  the  river,  one  made  at  the  same  time 
vith  the  canal,  the  other  built  by  the  trustees  of  the 
laie  Duke  of  Bridgewater  (the  proprietors  of  the  canal) 
in  1806.  About  8(X)  yards  above  the  aqueduct  the 
river  is  joined  from  the  east  by  Charlion  Brooi,  the 
capacity  of  which,  at  the  junction,  is  equal  to  one-tenth 
of  the  capacity  of  the  river  at  the.  same  point;  and  after 
this  junction,  the  river,  which  had  before  flowed  north- 
ward, turns  immediately  to  the  west 

On  each  side  of  the  river,  and  also  of  the  brook,  there 
are  now  artificial  banks  caUed  fenders,  made  to  prevent 
the  water,  in  times  of  flood,  from  overflowing  the  adja- 
cent lands.  These  fenders  have  from  time  to  time  been 
raised  as  occasion  required  by  proprietors  and  occu- 
piers of  adjoining  lands;  and  the  fenders  on  the  banks 
of  the  river,  on  the  north  side,  are  now  three  feet, 
Ugher  than  they  were  twenty  years  ago ;  the  fenders  on 
the  northern  banks  of  the  brook  are  two  feet  three  inches 
higher  than  they  were  at  the  same  period.  Before  the 
banks  of  the  river  and  of  the  brook  were  so  raised,  the 
water  of  the  river,  in  times  of  flood,  was  frequently 
penned  back  up  the  brook,  and,  together  witii  the, 
water  of  the  brook,  ran  over  the  north  bank  of  the 
hrook,  and  inundating  certain  lands  (the  situation  of 
which  was  particularly  described  in  the  verdict)  made 

p2 


S04  CASES  IN  HILARY  TERM, 

1833.  its  way  to  the  three  arches  ahove  mentioned,  on  the 
2!^^^^^^  north  ride  of  the  river.  After  passing  through  these 
and  Otli«rt  it  flowed  along  a  low  tract  of  land,  until  it  fell  into  the 
The  KiMc  ^^^^  '^g^^f  A^  A  place  called  Ermsion,  two  miles  from 
the  said  three  arches,  inundating  in  its  course,  hoth 
above  and  below  the  arches,  many  hundred  acres  of 
land,  throwing  down  hedges,  and  otherwise  d<Hng  much 
mischief.  No  regular  watercourse  was  ever  kept  open 
for  the  flood-water.  Since  the  banks  of  the  river  and 
of  the  brook  have  been  raised  as  above  mentioned,  the 
flood-water,  whenever  it  has  overflowed  or  broken  down 
the  banks  of  the  brook,  has  taken  the  same  course  to 
the  three  arches.  The  whole  three  arches  are  not 
necessary  for  any  other  purpose  than  for  the  passage 
of  such  flood-water;  one  arch,  of  smaU  dimensions, 
would  be  suiBcient  for  the  passage  of  all  other  water 
collected  at  that  place.  At  times,  since  the  making  of 
the  canal,  the  water  of  the  river  has  overflowed  the 
banks  above  its  junction  with  the  brook,  and  has  inun- 
dated a  tract  of  land  on  the  south  and  west  of  the  river; 
and  by  reason  of  the  embankment  on  which  the  canal 
is  raised,  and  of  the  want  of  sufficient  outlets  under- 
neath, this  flood-water  has  (particularly  in  the  year 
1806)  broken  down  the  south  bank  of  the  river  between 
the  aqueduct  and  the  brook,  passed  across  the  river, 
and  broken  down  the  north  bank ;  and  then,  after  in- 
undating the  adjoining  lands,  flowed  down  to  the  three 
arches  before  mentioned.  In  1806  the  trustees  of  the 
Duke  of  Bridgeicater  (the  then  proprietors  of  the 
canal),  on  complaint  from  the  landowners  on  the  north 
bank  of  the  river,  made  them  compensation  for  the 
damage  so  sustained;  and  they  have,  since  that  time, 
paid  an  annual  rent  or  compensation  for  a  piece  of  hmd 
on  the  south  side,  which  was  on  that  occasion  washed 
away.    They  have  also  from  time  to  time  repaired  the 
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fiouth  bank  of  the  river,  and  the  fender  thereon,  to  the        188S. 
extent  of  fifty  yards  eastward  from  the  canal.  ,1^^^^ 

X RAF FORD 

The  verdict  then  described  the  particular  fields  and  aod  Otbera 
fenders  belonging  to  the  several  defendants,  and  it  ap-  j,  ^ 
peared  that  every  fender  was  much  higher  than  the 
land  to  the  north  of  it,  and  that  the  fenders  on  the 
banks  of  the  river  and  brook  had  been  raised  from  time 
to  time  within  the  last  six  years,  and  kept  and  con- 
tinued so  ndsed  by  the  defendants  severally  in  their 
respective  occupations,  but  not  jointly.  It  also  de- 
scribed the  level  of  the  lands  through  which  the  flood- 
water  was  accustomed  to  escape  in  the  direction  of  the 
three  arches  as  first  above  mentioned,  and  also  the 
level  of  the  bed  of  the  river  for  some  miles  above  its 
junction  with  the  brook.  A  statement  was  then  ^ven 
of  mjuries  sustained  in  July, 1828,  when  the  flood-water 
broke  the  banks  of  the  river  and  canal  (the  narigation 
of  which  was  stopped),  and  ultimately  flowed  down  to 
the  three  arches  before  mentioned. 

The  improved  drainage  of  the  country  higher  up  the 
river  for  many  miles,  has  occasioned  a  greater  quantity 
of  water  to  flow  down  'the  river  to  the  aqueduct  than 
used  to  flow  to  it  for  several  years  after  it  was  built  j 
but  the  aqueduct  is  still  wide  enough  for  the  river- 
water  to  pass  at  all  times,  except  in  high  floods.  The 
raising  of  the  fenders  on  the  banks  of  the  river,  and  of 
the  brook,  has  occasioned  a  much  greater  quantity  of 
water  to  flow  to  the  aqueduct  in  high  floods  than  did  or 
could  flow  to  it  for  several  years  immediately  after  it 
was  built,  and  has  rendered  it  insufficient  for  the  pas- 
sage of  the  water  in  high  floods,  and  thereby  greatly 
endangered  the  canal.  If  the  fenders  on  the  banks  of 
the  river  and  of  the  brook  were  reduced  to  the  height 
at  which  they  were  twenty  years  ago,  a  great  part  of 
the  waters  of  the  river  and  brook,  in  high  floods,  would 
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1833.       overflow  the  banks  of  the  brook  and  inmidate  the 
',t!^^^^      neighbouring  lands,  and  would  take  the  direction  in 
and  Others    which  the  flood*water  used  formerly  to  flow  to  the  said 
The  K I  HO     ^^^  arches^  and  thence  to  Emuton;  but  many  hon- 
dred  acres  of  land  would  thereby  be  inundated,  and 
great  injury  done  to  the  owners  and  occupiers  of  that 
land.    The  fenders  on  the  banks  of  the  river  and  of 
the  brook,  have  not  been  raised  more  than  was  neces- 
sary to  prevent  the  lands  being  inundated. 

F.  Pottock  for  the  landowners  the  defendants  {a), 
argued  the  question  on  the  facts  found ;  stating  the 
questions  to  be.  Whether  the  defendants  had  been 
guilty  of  a  wrong  in  heightening  from  time  to  time  the 
fenders  or  embankments  of  the  river  in  order  to  protect 
their  adjoining  lands  from  flood;  and  whether  the  in- 
conveniences which  had  gradually  arisen  from  so  doing 
were  to  be  cast  on  the  proprietors  of  the  canal,  or  of 
the  lands.  He  contended  that  the  canal  company  were 
not  entitled  to  keep  their  aqueduct  as  they  made  it  in 
1763,  and  that  as  they  were  by  the  private  act  of  2  6. 3. 
c.  11.  §  14.  compelled  from  time  to  time  to  make  suf- 
ficient water-ways,  they  ought  to  have  enlarged  the 
arch,  if  required  by  any  alteration  in  the  bed  of  the 
river  beneath,  or  by  an  additional  quantity  of  water 
passing  over  it.  If  it  be  true  that  the  bed  of  a  river  has 
risen  from  a  gradual  settling  of  matters  flowing  along 
its  course,  the  owners  of  lands  adjacent  must  be  en- 
titled to  raise  the  banks  from  time  to  time,  if  necessary, 
*to  prevent  flood. 


(a)  Fix.  the  plaintiffs  in  error.  The  Brgurocnts  of  counsel  are  bere 
stated  vcrj  shortly,  the  judgment  of  the  court  having  mainly  turned  on  the 
wording  of  the  special  verdict,  and  the  examination  of  the  plans  banded  in 
by  both  parties. 
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Wigkhaum  oontri  fer  the  crown  (a).  When  this 
canal  was  constructed,  Mr.Brhdl^  the  engnieer  made 
a  provision  for  water-way  of  the  river,  which,  till  the 
defrndantB  raised  its  banks,  proved  sufficient. 

[Lord  LyndhftMi.  Perhaps  it  was  constructed  with- 
out a  view  to  increased  drainage.] 

Now,  though  the  ownera  of  the  adjacent  lands  may 
have  a  right  to  raise  embankments  against  ordinary 
floods,  they  cannot  raise  ihem  to  an  arbitrary  height, 
10  as  to  occasion  an  injury  to  the  canal  company  by 
overttqqping  and  destroying  the  arch  of  their  aqueduct. 
Before  erecting  the  fenders  the  water  escaped  over  the 
banks. 

Cur.  adv.  nuk. 


18SS. 

TaAFFORD 

and  Others 

V. 

TheRivo. 


TiKDAL  C.  J.  afterwards  delivered  the  judgment  of 
the  court.  Upon  this  special  verdict,  in  which  judg- 
ment has  been  ffven  for  the  crown  by  the  court  of 
King's  Bench,  such  judgment  appears  to  have  pro- 
ceeded expressly  on  the  principle,  that  the  aniieni 
course  and  oudet  of  the  fioodwater  had  been  ob* 
rtructed  by  the  wrongful  raising,  from  time  to  time,  of 
the  Senders  therein  described,  by  the  defendants  below. 

Whflst,  however,  we  agree  in  the  principle  so  laid 
down  by  the  court,  we  are  unable  to  discover  upon 
tfab  special  verdict  a  finding  of  sufficient  facts  to  war- 
rant its  applicatum  to  the  present  case ;  to  be  illegal, 
we  think  in  the  first  place  it  ought  to  appear  distinctly 
upon  the  special  verdict,  that  the  raising  and  heighten- 
ing of  the  fenders  on  the  lands  of  the  respective  de- 
fendants, was  not  an  accustomed  and  rightful  usage 
which  has  obtained  firom  time  to  tune ;  that  it  was  an 
enjoyment  beginning  since  the  construction  of  the  canal 
in  1763,  not  sanctioned  by  antient  usage,  or  by  the 


(a)  Vit,  the  defcodonl  iti  f  rrur. 
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1832.       ordinary  right  prim&  facie  possessed  by  every  man  to 
^•^"^^^      protect  his  own  property,  provided  he  can  do  it  with- 

T*R  A  FFOH  D 

and  Others    ^^^  injury  to  others ;  and  that  it  ought  also  to  appear 
^  distinctly  that  the  course  which  the  floodwater  is  stated 

in  the  special  verdict  to  have  taken,  and  by  which  it  was 
carried  again  into  the  river  at  a  lower  point,  was  the  an- 
tient  and  rightful  course  which  it  ought  to  take.  And 
we  think  in  the  second  place,  that  it  ought  not  to  be 
left  in  doubt  upon  the  facts  found  in  the  verdict,  whe- 
ther the  raising  the  fenders  to  their  present  hdght  has 
or  has  not  become  necessary  in  consequence  of  the  con- 
struction of  the  aqueduct  and  embankment;  but  on  the 
contrary  we  think,  that  it  ought  to  appear  distinctly  upon 
the  finding  of  the  jury  either  that  the  embankment  aod 
the  aqueduct  have  not  wrongfully  penned  back  more 
water  upon  the  lands  of  the  defendants  than  was 
formerly  collected  in  times  of  flood,  or  that  the  banks 
of  the  river  and  brook  have  been  raised  without  any 
necessity,  and  not  in  self  defence  against  the  conse- 
quences of  the  construction  of  the  embankment  and 
aqueduct ;  or  at  all  events,  that  the  banks  had  been 
raised  by  the  defendants  to  an  unreasonable  and  unne- 
cessary height;  and  as  those  facts  are  left  in  doubt 
upon  the  special  verdict,  we  think  no  judgment  can  be 
given  against  the  defendants. 

Upon  the  point  firstly  above  suggested,  there  appears 
no  doubt  but  that  at  the  common  law  the  landholders 
would  have  the  right  to  raise  the  banks  of  the  river  and 
brook  from  time  to  time  as  it  became  necessary  upon 
their  own  lands,  so  as  to  confine  the  floodwater  within 
the  banks,  and  to  prevent  it  from  overflowing  their 
own  lands,  with  this  single  restriction,  that  they  did 
not  thereby  occasion  any  injury  to  the  lands  or  property 
of  other  persons ;  and  if  this  right  had  actually  hieen 
exercised  and  enjoyed  by  them  before  the  passing  of 
the  act,   then  the  construction  of  the^  aqueduct  aiid 
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embankment  may  be  considered  as  having  taken  place       1832. 
subject  to  the  enjoyment  of  such  rights  as  the  land-    ^ 
holders  possessed  at  the  time  of  passing  the  act,  miless    and  Others 
80  far  as  it  may  have  restrained  the  exercise  of  such    j^^  Khio. 
rights.    It  appears,  therefore,  to  us,  to  be  indispens- 
able, in  order  to  determine  whether  the  acts  of  the 
defendants  stated  in  the  indictment  are  wrongful  or 
not,  that  the  jury  should  find  such  facts  as  will  enable 
us  to  say  with  certainty  whether,  before  the  making 
of  the  canal  and  the  embankment,  there  was  any  ex- 
ercise by  the  landholders  of  the  right  of  raising  and 
heightening  the  banks  from  time  to  time  as  occasion 
required,  so  as  to  confine  the  water  at  all  times  to  the 
ordinary  channel,  and  prevent  it  in  times  of  flood  from 
overflowing  the  banks,  or  whether  the  passage  over  the 
banks  in  time  of  flood  was  the  usual  and  ordinary 
course. 

But  the  present  special  verdict  leaves  the  commence- 
ment of  the  enjoyment  of  this  right  in  complete  uncer- 
tainty. It  states  only  that  there  "  now  are'*  on  each 
side  of  the  river  and  brook  artificial  banks  called  fen- 
ders, which  have  from  time  to  time  been  raised  as  occa- 
sion has  required.  It  finds  indeed  in  one  part,  that 
these  banks  are  not  raised  higher  than  is  necessary,  a 
fact  very  strongly  in  favour  of  the  defendants ;  but  it. 
gives  no  date  whatever  to  the  origin  of  these  acts  of 
enjoyments  on  the  part  of  the  owners  of  land  adjacent 
to  the  river ;  upon  such  a  finding  we  do  not  feel  our- 
selves competent  to  say  whether  the  acts  complained  of 
in  the  indictment  amount  to  a  nuisance  or  not. 

Again :  the  jury  find,  that  before  the  banks  of  the 
river  and  brook  were  raised,  the  water  of  the  river  and 
brook  was  frequently  penned  back  and  flowed  over  the 
north  bank  by  a  track  or  course  which  is  described  in 
the  verdict^  and  which  is  stated  to  fall  into  the  river 
^gain  at  a  place  called  Ermsion,  about  two  miles  below 
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1882.       the  three  arches.    Bat  it  no  where  af^peers  whedief 
2^^^^      the  floodwater  wa«  carried  in  that  coome  before  die 

Teaffoad 

and  Others  aqueduct  was  made,  nor  whether  it  had  been  ao  earned 
Tb  Kmo  '^'  '^^  ^  period  of  yeara  over  the  landa  of  diiferRnt 
persona  as  to  constitute  a  right  of  watercourse  in  time 
of  flood  in  the  direction  described  by  the  special  verdiet 
But  in  order  to  estabHsh  the  charge  against  the  de* 
fendants,  it  is  essential  to  show,  that  by  their  rwsiog 
and  heightening  the  banks  of  the  river  and  brook  they 
prevented  the  water  in  time  of  flood  fifom  flowing  in 
this  particuhur  course;  we  ought,  the.ref<»e,  to  see  upon 
the  fiice  of  the  verdict  that  there  was  an  existing  right 
to  this  course  for  the  floodwater  over  lands  described  ib 
the  verdict,  before  we  find  the  defendants  guilty  of  the 
oflfence  charged. 

Again:  upon  the  second  ground  above  suggested,  we 
think  this  special  verdict  deficient ;  the  special 
leaves  it  questionable  whether  the  nuisance  com] 
of,  i.  e.  the  danger  to  the  aqueduct  and  the  canal,  is 
not  attributable  in  some  degree  at  least,  if  not  entirely, 
to  the  act  of  the  owners  of  the  canaL  The  special 
verdict  states  in  terms  that  since  the  making  of  the 
canal,  the  water  of  the  river  has  at  different  times 
flowed  over  the  banks  much  higher  up  than  at  the 
point  of  its  junction  with  the  brook :  and  then  i»o- 
ceeds  to  state  an  instance  of  damage  done  in  180^ 
for  which  the  comnussioners  named  in  the  acts  of 
parliament  awarded  compensation  on  account  of  the 
insufficiency  of  tiie  outlet  under  tiie  canal  embank- 
ments. Again:  in  the  statement  made  of  the  levek 
of  the  river  above  the  aqueduct,  and  of  the  fiiU  im- 
mediately below,  an  inference  at  least  is  afforded 
that  tiie  embankment  and  the  canal  have  o<mtributed 
to  the  penning  back  of  the  water ;  tiius  creating  a 
necessary  and  justifiable  ground  for  raising  and  height^ 
eniog  the  banks.    Without,  however,  in  any  manner 
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aMerting  that  such  has  been  the  case,  or  that  sucli  is       1832. 

the  necessary  inference  from  the  facts  stated,  we  only      ^*^^^^ 

ohserre  that  this  special  verdict  does  not  state  with     ,|„d  Others 

sufficient  certainty  what  is  the  real  cause  of  the  penning  ^* 

back  of  the  water  in  time  of  flood,  nor  whether  the 

raisiDg  and  heightening  of  the  banks  by  the  defendants    • 

had  a  legal  and  justifiable  commencement,  nor  what  is 

the  rightful  course  of  the  floodwater,  rnx  generally  does 

it  lay  before  us  such  facts  as  wiH  enable  us  to  say 

whether  the  acts  done  by  the  defen&uits  are  lawful  or 

not,  or  to  give  any  judgment  satisfactorily  to  ourselves, 

that  should  bind  the  rights  of  the  contending  parties* 

Under  these  circumstances,  the  only  course  we  can 

pursue  is  to  reverse  the  judgment  which  has  been  given 

for  the  crown,  and  to  award  a  venire  de  novo,  and  if 

another  special  verdict  should  be  found,  we  think  it 

would  be  desirable  that  it  should  contain  an  express 

finding  of  the  jury  upon  the  several  points  to  which  we 

have  above  adverted,  rather  than  the  statement  of  facts 

from  which  the  finding  of  the  jury  is  only  to  be  inferred. 

Venire  de  novo  awarded* 


IN  THE  EXCHEQUER  OF  PLEAS. 
Doe  d.  Brioos  against  Roe. 

^ODSON  moved  for  judgment  against  the  casual  Service  of  de- 
ejector  on  an  affidavit  of  service,  stating  that  depo*  ejcsctroent  on 
nent  went  to  the  house  of  the  tenant  in  possession  and  ^  ^>^o  ^1m> 
saw  a  servant  maid,  who  shut  the  door,  and  refused  to  the  rM«ipt/ 
open  it,  or  to  receive  the  declaration  and  notice,  upon 
which  deponent  nailed  it  to  the  door.  Next  day  the  wife 
of  the  tenant  called  on  deponent  with  the  declaration 
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1832.  ftnd  noticei  and  asked  what  she  was  to  do  withAat 
paper.  Deponent  read  it  over  to  her,  and  explained 
its  objecti  recommending  her  to  go  to  the  attomies  for 
the  lessor  of  plaintiff;  she  said  she  would  tell  her  hus- 
band what  had  passed.  Godson  urged  for  at  least  a 
rule  to  show  cause. 

Lord  Lyndhurst  C.  B.  This  is  only  an  admission 
by  the  wife  that  she  received  die  paper.  It  cannot 
affect  the  husband,  or  show  he  was  at  home. 

'  Baylby  B.  To  grant  this  rule  would  be  to  go  be- 
yond any  other  case:  Where  it  is  sworn  that  the  wife 
was  hving  with  her  husband  at  the  time,  it  is  not  ne- 
cessary to  serve  her  on  the  premises  (a) ;  then  she  might, 
in  this  case,  have  been  served  at  the  time  she  caDed  on 
the  deponent.  Again:  the  service  which  took  place 
inight  have  suiSced,  if  it  had  appeared  that  the  husband 
was  at  home,  or  was  acquainted  with  the  service. 

The  rest  of  the  court  concurred. 

Godson  took  nothing  by  his  motion. 

(a)  Tidd,  1210,  ltl6. 


Watson  against  Locke. 

Since7&8G.    A    distringas  to    levy  40^.   had  issued   against  the 
^urt  Jill  not*  defendant,  according  to  the  old  course  of  the  Ex- 

increase  issues  chequer,  after  service  of  a  venire  at  the  defendant  s 
Tttu^ed  at3!  P^ce  of  abode,  and  return  by  the  sheriff,  that  he  had 

mon  law,  bat  sununoned  the  defendant. 

will  leave  the 

plaintiffto  proceed  at  his  own  risk  according  to  the  common  hiw  coarse,  supposing  it 

•till  to  exist. 
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Price  now  moved  to  increase  the  issues,  on  reading  ISS2. 
the  distringas  and  the  sheriff's  return,  and  on  an 
affidavit  of  the  amount  of  the  debt,  and  that  no  appear- 
ance had  been  entered  for  defendant.  He  said  it 
had  been  repeatedly  decided  (a)  that  this  ancient  prac- 
tice remained,  notwithstanding  51  G.  3.  c.  124.  and  7 
&8G.  4.  c.  71.  Those  statutes  are  not  applicable, 
because  the  plaintiff  here  seeks  to  compel  the  defend- 
ant to  enter  an  appearance,  and  does  not  proceed 
under  statute  12  G.  1.  c.  S9.  to  enter  it  for  him. 

[Bayley  B. .  In  Moore  v.  Taylor  (i),  the  reporter 
say8,  that  he  was  informed  that  there  had  been  a  great  * 
straggle  when  51  G.  3.  c.  124.  first  passed,  whether  it 
should  be  held  to  extend  to  the  Court  of  Exchequer, 
the  oflScers  contending,  totis  viribus,  that  it  did  not ; 
but  the  court  held  that  it  did.] 

The  summons  on  the  venire  in  this  court  affords 
every  information  necessary  to  the  defendant.  Nor  is 
this  distringas  founded  on  a  contempt  of  process,  but 
on  the  prerogative  of  this  court  to  proceed  in  rem,  in 
which  the  suitors  partake.  Pennell  v.  Kingston  (c)  was 
an  application  of  an  extraordinary  nature,  and  the  court 
was  called  on  to  name  the  sum  to  which  the  issues  were 
to  be  increased. 

Lord  Lyndhurst  C.  B.  The  question  turns  on  the 
construction  of  the  statute  7  &  8  G.  4.  c.  71.  and  has 
been  settled  by  Pennell  v.  Kingston^  which  decided 
that  the  court  will  make  no  order  to  increase  issues  on 
a  distringas  issued  at  common  law. 

Bayley  B.    The  intention  of  the  court  in  Pennell 

(a)  See  all  these  cases  collected  in  Hall  v.  GumpU,  ante,  to!,  i.  490  and 
494.  ttocik    See  the  act  id.  t89,  noftf. 
(»  5  Taunt.  71,  noetf.  (c)  Vol.  i.  495. 
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1832.  ^'  Kingston  was  to  leave  the  parties  as  tbey  woe  be- 
fore that  application,  and  not  to  interfere.  An  affidavit 
of  deht  existed  in  that  case,  and  it  was  always  usual  for 
this  court  to  fix  the  amount  to  be  levied  {a),  but  as  it 
was  at  least  very  questionable  whether  the  right  to 
issue  a  distringas  and  levy  issues  at  conunon  law,  had 
not  been  taken  taken  away  by  the  statutes,  the  court 
there  held  that  plaintiff  might  proceed  and  levy  at  his 
own  risk  if  the  common  law  course  remained;  but  that 
this  court  would  not  assist  him,  and  this  is  a  sinubr 
case.  For  if  an  action  of  trespass  should  afterwards  be 
brought  against  the  plaintiff  for  a  levy  made  under 
such  a  distringas,  and  it  should  be  ultimately  decided 
that  the  statute  had  tqiken  away  the  common  law  prac- 
tice, some  blame  would  attach  to  the  court  whidi  had 
lent  its  aid  to  an  illegal  practice. 

(a)  See  Lambe  t.  Ltrrd  BUidntm,  5  Pri.  639,  aiid  Due's  Practice,  23. 


Ilsley  against  Ilsley. 

The  plaintiff's  /^HIL  TON  had  obtained  a  rule  to  show  cause  why 

affidavit  of  ^|jg  jj^^jj  bond  should  not  be  delivered  up  to  be  can- 

debt  was  m  .  . 

the  character    ceUed,  on  the  ground  of  variance  between  the  affidavit 

birtlL*piJ5?'''  to  hold  to  bail  and  the  writ;  tiie  affidavit  stating  that 
cess  was  g^e-  the  debt  was  owing  to  the  plaintiff  as  executor,  while 
able."  The'  ^^  process  on  which  the  arrest  took  place  was  generaL 
court  refused    He  cited  Tidd,  9  ed.  147,  that  in  actions  not  bailable 

to  order  the        ,  ,  -  .11 

bail  bond  to  tile  process  need  not  state  the  specuu  character  m 
be  delivered     which  the  plaintiff  sues,  and  argued  from  thence  that 

up  to  be  can-  *  .  . 

celled  on  ac-    in  bailable  cases  it  must.    He  also  cited  SpqkUng  v. 

^!5-i^I'****     Mure  (b)  to  show  that  where  a  cause  was  commenced 

vanance.  ^  ' 

by  bailable  process-  for  a  debt  stated  to  be  due  from 

(6)  6  T.  R.  36S. 
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the  three  defendants,  as  sunriving  partners  of  another 
deceased,  but  the  subsequent  step,  viz.  the  declaration, 
was  for  a  debt  due  firom  the  three  defendants  only,  an 
exoneretur  had  been  entered  on  the  bail-piece.  He 
dso  cited  StablesY.Jshley  {a)  and  Chapman  y.  Eland {b). 

Ball  showed  for  cause  that  the  affidavit  in  support  of 
the  rule  did  not  show  thd;  any  bail-bond  existed. 

[Bayley  B.  mentioned  Ashworth,  Executrix,  v. 
Rifallie). 

Arehbold  amicus  curias,  stated  Murrell  v.  JawetL 

On  another  day  Chilian  supported  his  rule.  Thb 
case  has  more  resemblance  to  Turing  v.  Jones  {e\  and 
Douglas  V.  Irlam  (d),  Cited  in  Ashworih  v.  Ryal,  than  to 
that  case  itself;  for  it  does  not  appear  from  the  report 
that  the  affidavit  of  debt  was  by  the  pbdntifFas  executor. 

Bat  per  Curiam{f).  In  Ashworih  v.  Ryal  the  court  of 
King's  Bench  assented  to  the  distinction  taken  in  the 
case  o{  Murrell  r.  Joweii  (y),  there  cited  by  Mr.  Arch- 
bold  as  amicus  curia,  viz.  that  upon  general  bailable 
process  a  plaintiff  may  declare  qui  iam  or  in  autre 
droit,  without  losing  bis  bail,  viz.  bail  above :  but  he 
cannot  declare  in  his  own  right  on  similar  process  sued 
out  in  autre  droit  or  qui  tarn.  1  think  that  Ashworih 
y*  Ryal  decides  the  present  case;  and  it  is  impossible 
that  the  bail  could  have  there  continued  on  the  bail- 
piece,  or  that  the  rule  for  an  exoneretur  should  have 
been  discharged,  if  the  affidavit  to  hold  to  bail  had 
been  by  the  plaintiff  in  his  own  right.  For  unless  it 
had  been  by  him  in  his  representative  character,  there 
would  have  been  a  fatal  variance  between  the  declara- 


(a)  1  B.  &  P.  49.  (6)  2  New  R.  St.  (e)  1  B.  &  Adol.  19. 

(«0  5  T.  R.  40«.  (f )  8  T.  416. 

(/)  Lord  Lyndborst,  C.  B.  Barley,  Garrow,  and  BoHand,  Bs. 
ig)  Second  edit.  Archbold's  Pr.  68.    Archb.  MS.  M.  18?3, 
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tion  and  the  affidavit  to  hold  to  bail  (A),  and  my  note  of 
the  case  is,  that  the  affidavit  to  hold  to  bail  was  so 


V. 


sworn. 
Ilsley.  Rule  discharged  without  costs. 

(h)  See  Tidd,  9th  ed.  S94. 


Jones  against  Jones. 


A  rule  nUi  TOHN  JER  VIS  obtained  a  rule  calling  on  the  plain- 
cos^may  be''^  *^  ^^^  security  for  costs,  with  stay  of  proceedings  in 
obtained  with-  the  mean  time,  on  an  affidavit  that  he  resided  abroad, 

out  affidavit  of       4.    n.v     •     .   1.  ^.         ^1 

previous  appli-  ^"^  ^*  *"®  jurisdiction  of  the  court. 

cation  for  it  to 

ln„Sl!l"Ji*^**       *•  ^-  ^chords  showed  for  cause  that  the  affidavit  in 

attorney  or 

agent,  but  can-  support  of  the  rule  did  not  state  that  any  apphcation 
rate  as  a^t^  ^^^  security  for  costs  had  been  previously  made  to  the 
of  proceedings,  plaintiff's  attorney  or  agent,  and  produced  an  affidavit 
without  notice  ^^^  negatived  such  application. 
°^A  d"f  °  da  Ij^^y^y  B-  Does  it  appear  in  what  stage  the  pro- 
makes  such  a  ceedings  were  when  the  motion  was  made  {a)  ?] 
Jnx"f  U  ''^  Neither  affidavit  states  that  Bossy.  CUve{b)  decided 
should  be  too  that  the  authority  of  the  court  was  not  to  be  interposed 
be  need  not^**  without  ascertaining  whether  the  party  would  refuse  to 
state  how  far  give  security:  and  though  that  case  is  so  far  overruled 
ings  have  gone,  ^^^  ^^^b  refusal  is  not  necessary  to  found  the  motion, 
and  It  IS  for  the  if  jiig  case  appear  on  the  affidavits  to  be  such  as  re- 
show  that  the   quires  security  to  be  given  (c),  yet  there  can  at  least  be 

inthne. "  "°'    °°  ^^^  °^  proceedings  without  such  previous  applica- 
tion (d). 

(a)  See  ante  166,  and  see  per  Daropier»  J.  f  Chitt.  R.  151. 

(b)  3  M.  &  S.  285.  M.  1814. 

(c)  Hancock  v.  Smith,  H.  18«0  ;  t  Chitt.  R.  150. 

(d)  See  Hancock  v.   Smith,  and    Anonj^mous  case*  2  Chitt.  R.  150; 
Bailie  V.  De  Bernalet,  1  D.  &  Aid.  351. 
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Bayley  B. — ^The  fact  that  the  rule  has  been  drawn  1832. 
up  by  the  oiBcer  with  a  stay  of  proceedings^  though 
without  affidavit  that  security  had  been  applied  for, 
or  that  a  notice  of  the  motion  had  been  given  (a), 
eannot  vary  the  rule  which  we  ought  to  pronounce. 
If  the  jdaintiff  is  out  of  the  jurisdiction,  the  defendant 
18  entitled  to  have  security  for  costs,  unless  it  is  shown 
on  affidavit  that  the  proceedings  are  in  so  late  a  stage, 
as  to  deprive  him  of  that  right.  The  application  is 
made  at  the  defendant's  peril  if  he  comes  too  late,  and 
it  is  for  the  plaintiff  to  show  it  is  too  late.  . 

The  court  refused  to  give  plaintiff  costs  for  the  in- 
formal drawing  up  the  rule,  and  made  the  costs  costs 
in  the  cause. 

Per  Curiam^  Rule  absolute. 


Allen  and  Another  against  Gripper  and  Another. 

nPROVER  for  oil  cakes.     At  the  London  Sittings  Goods  were 

before  Lord  Lyndhurst  C.  B.  and  a  special  jury,  ^^df^^i 
the  following  facts  appeared  in  evidence: — Plaintiffs  deposited  in 
were  seed  crushers  resident  at  Twickenham,  and  on  6th  warehouse  at 
December,  1880,  verbally  contracted,  through  a  broker  ^"^  «"<*.°^  ?*• 

''       ^  •  voyage  in  the 

in  London,  to  sell  the  cakes  in  question  to  PestaU,  who  usual  course 
lived  at  Baldock  in  Heri/ordshire.  On  the  13th  De-  ^.^^J^^^^ 
cember  the  broker  sent  a  bought-note  to  the  plaintiffs,  &pd  the  con- 
who  on  the  14th  shipped  the  cakes  at  Ttcickenham,  on  be  d^lvered 

out  to  him  or 
bis  customers  as  they  should  be  wanted,  without  being  sent  to  his  residence  else- 
where: Held,  that  the  transitus  was  determined,  and  that  the  vendor^s  right  to  stop 
in  transitu  was  gone,  though  the  carrier  claimed  as  such  a  lien  on  the  gocKJs  against 
the  consignee. 

VOL.  II.  Q 
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1832.  board  the  barge  of  Doumes  a  carrier  on  the  Thamet^ 

^"^^^^^  to  be  conveyed  down  the  river  to  the  mouth  of  the  Lea, 

and  Another  there  to  be  transhipped  into  the  defendants'  barge  to 

^^  be  carried  along  the  Lea  to  Hertford,  where  the  de- 

GrIPPER  "I  -vt  •  * 

and  Another,  fendants  resided*  No  water  carriage  exists  between 
the  latter  place  and  Baldockn  On  the  15th  the  cakea 
were  transhipped  at  the  mouth  of  the  Lea,  and  on  the 
17th  arrived  at  defendants*  wharf  at  Hertford^  and  re- 
mained there  on  board  their  barges  till  the  SOth,  on  which 
day  they  were  landed  and  placed  in  defendants'  ware- 
house. It  appeared  that  oil  cake  consigned  to  PestaU 
from  the  Thames  had  for  some  time  been  warehoused 
there  for  sale,  without  ever  being  sent  to  Baldoekf  and 
that  defendants  for  a  long  time  had  been  accustomed  to 
supply  him  and  his  customers  out  of  that  which  had  been 
so  deposited  for  the  longest  period;  and  it  was  sworoi 
that  if  PestaU  had  sent  his  carts  for  oil  cakes  to  the 
warehouse  at  the  time  in  question,  these  oil  cakes  would 
not  have  been  sent,  but  those  which  had  been  longer 
there.  It  did  not  appear  that  he  had  a  warehouse  at 
BaUoci,  or  elsewhere,  for  like  deposits.  The  oil  cakes 
were  not  to  be  forwarded  to  PestaU  at  Baldock  without 
fresh  orders,  hut  were  to  go  there  or  to  his  customers, 
as  he  should  direct.  On  the  15th  PestaWs  insolvency 
was  known  on  the  corp  market  in  London,  which  the 
defendants  were  in  the  habit  of  attending;  but  the 
plaintiffs  were  ignorant  of  it  till  the  SOth,  when  about 
mid-day  they  gave  notice  to  the  defendants,  at  the  c<MrB 
market,  not  to  deliver  the  cakes  to  PestaU*  The  de- 
fendants said,  they  would  not  deUver  them  up  to  any 
body,  adding,  PestaU  owed  them  money.  A  demand 
of  the  goods  was  afterwards  made,  and  the  chaj^ges  due 
on  them  tendered  by  plaintiffs  to  defendants,  but  a 
similar  answer  was  given.  The  cakes  had  been  moved 
into  the  defendants*  warehouse  on  tlie  20th,  before  the 
notice  was  given  to  defendants.     There  was  no  evi- 
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dence  that  any  lien  was  claimed  by  the  defendants  in       18SS. 
any  character  but  that  of  carriers.  T'^'^^^ 

For  the  plaintiffi  it  was  contended  that  the  mere   and  Another 
circumstance  of  the  defendants  having  been  employed      qr^pper 
by  Pestall  to  warehouse  his  goods  for  him^  was  not  And  Another, 
enough  to  defeat  the  plaintifis'  right  to  stop  them  in 
troHsiiu.    The  Lord  Chief  Baron  left  it  to  the  jury, 
whether  the  wharf  and  warehouse  of  the  defendants 
was  the  place  of  final  deposit,  for  the  convenience  of 
sale  by  PestaUy  or  whether  they  were  used  merely  as  a 
place  of  landing  on  their  route  to  his  own  warehouse? 
The  jury  found  a  verdict  for  defendants,  adding,  that 
they  considered  the  goods  were  intended  to  be  left  at 
the  defendants'  warehouse  as  a  place  of  general  deposit 
for  the  convenience  of  sale,  and  were  not  to  be  taken 
home  to  PesicM^  house. 

Jones  Seijt.  moved  for  a  new  trial.  The  immediate 
question  was,  whether  the  transitus  was  at  an  end  on 
the  arrival  of  the  cakes  at  the  warehouse  !  but  that  de- 
pended on  the  previous  question,  whether  the  defen- 
dants' character  as  carrier  had  ended?  If  it  had,  the 
plamtiffs  could  not  stop  in  transitu.  Now  that  was 
not  left  to  the  jury.  The  defendants'  character  of  car- 
riers had  never  ceased,  for  as  such,  and  not  as  ware- 
housemen, they  claimed  a  lien  on  the  goods.  Then  if 
flieir  special  property  as  carriers  remained,  and  was 
not  abandoned  by  them,  the  consignor's  right  to  stop 
is  transitu  was  not  divested;  nor  did  the  taking  them 
into  the  warehouse  vary  the  matter,  for  it  could  not  be 
considered  as  PestalTa.  Here,  as  against  the  plaintiffs, 
Ae  defendants  say  the  transitus  is  at  an  end,  and  your 
right  to  stop  is  gone,  for  we  have  delivered  to  the  con- 
signee; while,  as  against  the  consignee  Pestatt  they 
say,  we  have  not  delivered  the  goods,  and  we  have  a 
lien  on  them  as  carriers.    Now  as  between  the  carriers 

q2 
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1833.  and  PestaU  there  was  no  complete  delivery,  and  Cram- 
^^  *hay  v«  Ectdes  (a)  shows  that  where  a  carrier  has  begun 

and  Another  to  deliver  to  the  consignee*  but  stops  in  the  course  of  it, 
Gripper     ^^  special  property  remains  till  the  freight  for  the  whole 

and  Another,  cargo  is  either  tendered  or  paid,  or  till  he  has  parted 
with  the  possession  of  the  whole ;  then,  as  a  consequence, 
the  consignor  is  not  divested  of  his  right  to  stop  in  trmh 
situ.  The  test  is  the  right  of  the  carrier  to  hold  the  goods ; 
now  that  right  continues  in  respect  of  lien  as  long  as  his 
vessel  retains  them,  which  might  be,  and  in  this  instance 
was,  for  long  after  they  had  arrived  at  their  place  of 
final  deposit.  In  Crawshay  v.  EadeSfAbboiiC.  J.sajs, 
the  whole  question  was,  whether  there  had  been  a  de- 
Uvery  or  not,  and  Bayley  J.  said,  **  it  is  quite  clear  that 
if  the  iron  was  once  completely  delivered,  the  tranatus 
was  at  an  end,  and  the  assignees  of  the  consignee  would 
be  entitled  to  retain  it.  It  is  incumbent  on  them,  how- 
ever, to  show  clearly  that  such  a  delivery  had  been 
made  by  the  carrier  to  the  vendee  as  would  deprive 
the  former  of  his  lien,  for  nothing  less  than  that  could 
take  away  from  the  vendor  bis  right  to  stop  f'n  iran" 
sUuJ*  Here  the  defendants  say,  we  have  not  delivered 
the  goods,  and  will  not  deliver  them,  which  is  evidence 
of  a  conversion.  [Bayley  B. — The  question  is  not 
whether  the  right  of  the  defendants  as  regards  the  lien 
is  at  an  end,  or  whether  PestaU  can  claim  the  goods 
against  them,  but,  whether  your  right  to  stop  in  troth 
aiiu  remains,  so  as  to  maintain  the  action?] 

Lord  Lyndhurst  C.  B.— The  facts  shew  that  Pes- 
tallhsid  been  in  the  habit  of  employing  these  defendants 
for  several  years,  their  course  of  business  being  that  the 
oil  cakes  purchased  by  him  were  carried  by  water  to 
the  defendants'  warehouse  at  Hertford  in  their  bai^s, 

(a)  1  B.  &  C.  181. 
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and  were  suflfered  to  remain  there  generally  for  some       1832. 
months,  being  delivered  out  from  time  to  time  to  Pesiall       Y^^^^^ 
or  his  order,  without  being  carried  to  his  residence,   and  Another 
BaUoek.     This  particular  oil  cake  arrived  in  the  usual     ^   ^' 

*  ^  Gripper 

manner;  and  it  was  proved,  that  if  PestaltB  carts  had  and  Another, 
come  for  oil  cake  at  the  time  in  question,  the  newly- 
arrived  cakes  would  not  have  been  sent,  but  those 
which  had  been  longer  in  the  warehouse.  It  also  ap- 
peared, that  many  of  PestalTs  customers  lived  near  it, 
so  that  the  deposit  there  was  for  his  convenience.  I 
left  it  to  the  jury  whether  the  warehouse  was  the  final 
deposit  of  these  cakes?  They  found  it  was,  and  that 
they  were  to  be  deposited  like  the  rest.  I  think  that 
the  verdict  should  not  be  disturbed. 

Batley  B. — The  evidence  shows  that  the  defend- 
ants' warehouse  was  the  place  where  the  goods  were 
to  remain;  it  may  therefore,  as  to  them,  be  considered 
as  the  warehouse  of  Pesiall.    The  oil  cake  was  to  stay 
there  until  it  received  a  new  destination,  which  PestaU 
had  then  a  complete  power  of  directing.   The  transiius 
contemplated  by  the  plaintiffs  as  vendors  and  PestaU 
as  purchaser,  was  then  accomplished.     Crawshay  v. 
Eades  is  quite  distinguishable.    The  question  there 
was,  Whether  the  transiius  as  to  any  part  of  the  goods 
was  at  an  end,  part  of  them  having  been  landed.    The 
goods  were  there  sent  by  water,  to  be  delivered  to  the 
wharf  of  the  vendee,  which  they  reached  and  were  in 
part  landed  there;  but  before  the  right  of  possession 
could  vest  in  consignee,  they  were  to  be  weighed  and  a 
receipt  to  be  given  to  the  carrier  for  the  quantity  so 
weighed  and  delivered.    That  not  having  been  done, 
the  freight  could  not  be  ascertained,  nor  was  it  in  fact 
pud,  and  the  court  being  of  opinion  that  the  delivery 
was  not  complete,  decided  therefore  that  the  transiius 
was  at  an  end^    Foster  v.  Frampion  (a)  is  very  near  the 

(a)  6  B.  &  C.  107. 
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18SS.       present  case.    It  was  there  held^  that  where  a  Tendor 
*'-^^'*^      for  his  own  conyenience  desired  a  carrier  to  let  goods 

At  1  »|r 

and  Another  Btay  in  his  warehouse  till  he  receiyed  further  directions, 
^  ^-  the  tranntus  was  at  an  end.    In  this  case  it  appears  to 

GrIPPER  1,1  t 

and  Another,  me,  that  the  original  transitus  ended  when  the  goods 
reached  the  warehouse  in  which  the  consignee  intended 
them  to  be  deposited  to  abide  further  orders  from  hiiOi 
without  which  they  would  remain  stationary  (a).  The 
right  to  stop  in  tramiiu  was  therefore  gone,  and  the 
plaintifis  are  not  entitled  to  recover. 

Gaarow  B.  concurred. 

Vaxjghan  B. — I  think  that  the  character  of  the  de- 
fendants as  carriers  had  ceased  when  the  plaintiff  at- 
tempted to  stop  the  goods  in  transitu.  The  jury,  in 
fact,  found  that  Pestatt  meant  this  oil  cake  to  be  de- 
posited and  warehoused  like  the  rest.  Now  that  was 
for  the  convenience  of  the  vendee.  Crawshay  v.  J&ufei 
is  perfectly  distinguishable;  for  there  the  court  held 
the  delivery  by  the  carrier  incomplete,  and  that  he 
having  a  lien  on  the  goods,  might  take  back  that  part 
which  had  been  landed,  no  freight  having  been  paid.  I 
thiidL  that  the  verdict  ought  not  to  be  disturbed. 

Rule  reftuied  (6). 

(a)  See  per  Lord  £Uenioroti^A,  Dixon  ▼.  BaUdtain,  5  £aat»  186. 

(b)  In  JUchardum  ▼.  Gou,  3  B.  &  P.  127,  Chambrt  J.  said,  that  if  it  were 
necessafy  to  decide  whether  the  Imimluf  wat  al  an  end,  he  sfaonid  ttrooglj 
incline  to  think,  that  If  a  man  be  in  the  habit  of  wka%  the  warebonie  of  > 
wharfinger  as  hb  own,  and  make  that  the  depository  of  his  goods  and 
dispose  of  them  there,  the  journey  would  be  at  an  end  when  the  goods 
arriTed  at  such  warehouse.  That  doctrine  was  approved  by  Lord  Alvadtjj 
in  Sc&n  T.  Pc(f{<,  id.  47t ;  by  hayUy  5,  'm  FmUr  ▼.  Framplon,  6  B.  &  C. 
109;  by  A,  Park  J.  in  deltTtring  the  jndgment  of  the  ooait  of  C.  P.  in 
Tuehtr  ▼.  Hvmpkrtjf,  4  Bing.  6Si ;  and  raceiires  foithcr  confinnnlion  in  the 
prindpa]  case.  Sembie,  that  the  decision  might  have  been  different  had  not 
the  goods  been  landed  before  the  attempt  to  stop  them  was  made;  see 
Tucker  ▼•  Humphrey ^  4  Bhig.  516 ;  and  temble,  the  defendants  after  Ifendtog 
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the  foods  Vduid  not  have  been  liable  m  tbe  character  of  carrieiB  for  any  1832. 

loM,  tbe  goods  baving  got  to  tbe  end  of  ibeii  destined  joamej;  but  would        V^pv^^/ 
have  been  liable  only  as  warehouse-keepers,  in  respect  of  any  recompense         Allen 
to  be  lecdred  for  warehouse  room.  ^°^  Another 

Aetna]  delivery  is  necessary  to  devest  vendor's  right  of  stoppage  in  tran-  Gripper 
atm,  per  Bulter  J.»  EUU  v.  HtaU,  3  T.  R.  469 ;  hot  a  delivery  at  the  con-  and  Another, 
signee's  place  of  abode  is  not  necessary,  and  it  seems  sufficient  if  they  come 
to  bis  possession  at  any  other  place  recognized  by  him  as  a  place  of  deposit, 
e.g,  a  cellar  for  which  be  undertook  to  pay  warehouse  rent,  Wrighi  v. 
Lmms,  4£ap.  82;  or  at  the  termmu  ad  quern,  being  a  waggon  office, 
where  goods  from  the  same  qoarter  had  utoally  remained  till  they  coald  be 
sold  aad  shipped,  the  consignee  having  no  other  warehoase,  12oms  v.  Pkk^ 
firdf  8  TaunL  13 :  but  seras,  where  the  place  of  destination  mentioned  to 
consignor  by  consignee  (e.  g.  Lidien)  is  not  reached,  and  the  goods  remain 
hi  tbe  hands  of  the  consignee's  agent  at  an  intermediate  place  (Lcndon), 
^ntimoM  any  act  of  ownership  by  consignee.  Csatei  v.  BmUtm,  6  B.  &  C. 
4fS. 

Tbe  right  of  stoppage  tn  tronsitK  is  more  clearly  devested  where  tbe  oon- 
ngnee  ezerdses  any  act  of  ownership  over  the  goods,  though  at  any  inter- 
mediate place  of  deposit,  eg.  by  tasting  wine  In  a  cellar  where  it  had  been 
lodged  by  his  sanction,  Wright  v.  Lowes  ;  unpacking  at  a  packet's,  where  pail 
sf  tbe  goods  bad  been  sent  there  by  his  orders ;  Leeds  v.  Wright,  3  B.  &  P. 
390 ;  SeoU  v.  PetUt,  id.  469.  In  the  laUer  case,  as  well  as  Rkhardton  v. 
Goa,  the  consignee  had  no  other  warehouse;  and  see  Dixon  v.  Baldwin,  5 
£8st,  186. 


The  Attorney-General  agamH  Parsons. 

INFORMATION  by  the  Attamey-General  for  in-  King Jomei the 

trusion  into  the  royal  forest  of  Alice  Holt  and  to  Sir^R^T. 
Woolmer,  in  the  county  of  Southiwipian,  in  the  hands  ^®  l^ng'* 

manor  and 
town  cf  il.y  the  king's  hundred  of  w^.,  with  its  rights  and  all  other  things  to  the  said 
manor  and  hundred  belonging,  with  a  clause  that  be,  his  heirs  and  assigns,  should 
for  e?er  thereafter  have  free  warren  and  free  chase  in  all  their  dememe  lands  in  the 
hundred,  manor,  town,  tenements  and  hereditaments  aforesaid,  and  in  all  other  lands 
sod  woods  being  in  the  same  hundred,  manor,  &c.,  altliough  the  same  demane  lands 
and  other  lands  or  woods  should  lie  within  the  king's  forest.  There  was  no  recital  of 
any  intention  to  grant  a  right  of  free  warren  de  novo. — Held,  that  the  word  dememe 
only  applied  lo  those  lands  of  the  manor  which  the  lord,  as  such,  either  actually  had 
or  ffiigbt  have  prapriii  manibui;  and  therefore  that  no  right  of  free  warren  or  hee 
chase  was  conferred  over  the  lands  and  woods  of  tbe  crown,  within  the  hundred^ 
manor,  Ice.  but  only  over  tbe  lands,  &c.  therein,  which  the  grantee  had  as  lord 
wider  the  description  of  bis  demesne  lands,  and  over  any  tenemental  lands  which 
be  then  held  in  tee^  either  of  the  king  or  of  any  lord  within  the  limits  mentioned 
in  the  grant. 
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and  pcMSsession  of  the  present  King  Wiliiam  the  Fourth 
in  right  of  his  crown  of  England,  and  trampling  the 
herbage,  and  with  dogs,  &c.  searching  for  game,  and 
.for  killing  and  carrying  away  therefrom  100  hares,  100 
pheasants,  and  100  partridges  of  the  King,  of  great 
value,  &c. 

1st  plea,  as  to  the  entering,  intruding,  and  malung 
ingress  on  a  certain  close  parcel  of  the  said  forest  of 
Alice  Holt  and  Woolmer,  in  the  information  mentioned, 
&c.,  and  on  that  occasion  trampling,  &c.,  and  search- 
ing for  and  killing  and  carrying  away  divers,  to  wit, 
ten  hares,  ten  pheasants,  &c.,  part  of  the  said  hares 
in  the  said  information  mentioned;  that  the  said  last- 
mentioned  close  in  which,  &c.,  at  and  after  the  making 
of  the  letters-patent  hereinafter  next  mentioned,  was 
and  from  thence  continually  hath  been  and  still  is  parcel 
of  the  said  forest  of  Alice  Holi  and  Woolmer,  which  is 
commonly  called  Alice  Holt  Forest,  otherwise  Alice 
Holt  division,  containing  divers,  to  wit,  ninety-eight 
acres,  commonly  called  or  known  by  the  name  of  Old 
Close  or  Old  Close  Farm,  abutting,  &c.,  and  in  the 
hundred  of  Alton,  in  the  county  of  Southan^ton,  and  that 
the  Lord  James  the  First,  late  King  of  England,  at  the 
time  of  making  the  letters-patent,  hereinafter  next  men- 
tioned, was  seised  in  his  demesne  as  of  fee  in  right  of  Us 
crown  of  England  of  and  in  the  said  forest  of  Alice 
Holt  and  Woolmer,  in  the  said  information  mentioned, 
and  of  and  in  the  said  closes  in  which,  &c.,  in  the  in^ 
troductory  part  of  the  plea  mentioned. 

And  the  sdd  late  king  being  so  seised  as  aforesaid, 
the  said  late  king,  by  his  letters-patent,  sealed,  &c., 
bearing  date,  &c.  9th  November,  15  Jas.  1,  (profert,) 
gave  and  granted,  among  other  things,  to  Bichard 
Tichbome,  Knt.,  his  heirs  and  assigns,  for  ever,  all 
that  the  said  late  king's  manor  and  town  of  AUon,  in 
the  said  county  of  Southampton,  with  all  their  rights, 
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members,  and  appurtenances,  and  all  diat  die  said 
king's  hundred  o{  Alton,  in  the  said  county  of /SouM- 
ampton,  with  all  its  rights,  members,  and  appurte- 
nances, and  all  those  his  small  rents  in  the  said  town  of 
Ahon;  and  also  all  that  the  manor  of  Alton,  and  his 
said  late  majesty's  whole  town  of  Alton,  in  the  said 
coxmty  o{  Southanq)ton,  with  the  hundred,  and  with  the 
small  rents  in  the  said  town,  and  all  other  things  to  the 
said  manor  and  hundred  belonging;  which  manor  and 
tcmn  of  Alton,  with  the  hundred  aforesaid,  and  other 
the  premises  above  by  the  said  letters-patent  granted, 
were,  by  a  particular  thereof,  mentioned  to  be  in  the 
whole  of  yearly  rent  or  value  of  13/.  13s.  M.,  and  to 
have  been  formerly  parcel  of  the  lands  and  possessions 
of  Edmond,  formerly  Earl  of  Kent.  The  said  late 
king  also,  by  the  said  letters-patent,  gave  and  granted 
to  the  said  R.  T.  Knt.,  his  heirs  and  assigns,  all  and 
angular  his  said  late  majesty's  messuages,  &c.  &c. 
(see  the  grant,  post^  930)  \  and  also  that  they  should 
for  ever  have  free  warren  and  free  chase  in  all  their 
demesne  lands  in  the  hundred,  manor,  town,  tenements, 
and  hereditaments  aforesaid,  and  in  all  other  lands  and 
woods  in  the  (same)  hundred,  manor,  toum,  tenements, 
and  hereditaments  being.  Although  the  same  demesne 
lands  and  other  lands  and  woods  were  or  might  (there- 
after) be  within  the  bounds  of  the  forest  of  his  said  late 
majesty,  his  heirs  or  successors,  so  that  no  justice, 
forester,  or  servant  of  his  said  late  majesty,  his  heirs, 
&c.,  or  any  other,  should  enter  the  said  last-mentioned 
dose  in  which,  &c.,  to  chase  in  the  same,  or  to  take  any 
thbg  which  to  warren  or  chase  belonged,  or  any  thing 
which  belonged  or  might  belong  to  the  office  of  forester, 
or  of  any  other  officer  or  servant  of  his  said  late  ma- 
jesty, hia  heirs,  &c.,  of  the  forests  or  chases  of  his  said 
late  majesty,  his  heirs,  &c.,  in  any  manner,  without  the 
licence  of  the  said  JR.  T.  Knt.  and  his  heirs ;  and  his 
s^d  late  Majesty  did  further,  by  his  said  letters-patent. 
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grant  to  the  said  R*  T.  Knt,  his  heirs  and  asngnSi  the 
said  manori  hundred,  messuages,  lands,  tenements,  and 
hereditaments,  and  other  the  premises  above  by  die 
said  letters-patent  granted  or  mentioned  to  be  granted, 
with  all  their  appurtenances,  as  fuUy,  fireely,  and  in- 
tirely,  and  in  as  ample  manner  and  form  as  all  and 
singular  the  same  premises  or  any  parcel  thereof  caw 
or  ought  to  come  to  his  said  late  majesty's  hands,  or  to 
the  hands  of  any  of  his  said  late  majesty's  progenitors 
or  ancestors,  the  late  Kings  or  Queens  ofJEngbmd^  by 
reason  or  pretext  of  the  dissolution  or  surrender  of  any 
late  monastery,  abbey,  or  priory, — or  by  reason  or  pre^ 
text  of  any  exchange  or  purchase,  or  of  any  gift  or  grant, 
— or  by  reason  or  pretext  of  any  act  or  acts  of  parlia- 
ment, or  of  any  attainder,  forfeiture,  or  escheat,  rever* 
sion,  or  remainder, — or  by  any  other  manner,  right,  or 
title,  and  which  in  his  said  late  majesty's  hands  then 
were  or  ought  to  be:  to  have,  hold,  and  enjoy  the  said 
manor,  town,  hundred,  messuages,  lands,  &c.  &c^  to 
the  said  R,  71  Knt.,  his  heirs  and  assigns,  to  the  sole 
and  proper  use  and  behoof  of  tlie  same  R.  T.  Knt.,  Us 
heirs  and  assigns,  for  ever,  by  knight's  service,  namdy, 
by  the  service  of  the  fortieth  part  of  (me  knight's  fee,  ibr 
all  other  rents,  services,  exaction,  and  demands  whatso- 
ever  to  be  therefore  in  anywise  rendered,  paid,  or  done 
to  his  said  late  majesty,  his  heirs  and  successors.  By 
virtue  of  which  said  letters-patent  the  said  it.  T.  Knt 
became  and  was  seised  in  his  demesne  as  of  fee  and 
right  of  and  in  the  said  manor,  town,  hundred,  mes- 
suages, lands,  tenements,  hereditaments,  and  premises, 
with  the  appurtenances,  and  of  and  in  the  said  iree 
warren  and  free  chase  in  and  over  the  said  close  in 
which,  ftc. 

The  title  to  the  above  manor,  &c«,  free  warren 
and  free  chase,  was  then  deduced  from  Sir  Richard 
liehborne  and  AmphUUs  his  daughter  and  heiress,  who 
married  Thomas  Hyde,  to  Lord  SiaweU  {the  last  grantee 


IN  THE  Second  Year  of  WILLIAM  IV. 


227 


of  the  crown  of  the  rangership  of  the  forest,  Me  post), 
and  to  Lord  Sherborne,  who  married  his  daughter  and 
heiress,  and  was  seised  in  her  right.  The  plea  dien  con- 
cluded by  stating^  that  Lord  Sherborne  being  so  seised, 
defendant  as  his  servant  and  by  his  command  entered 
and  intruded  and  made  ingress  in  and  upon  die  said 
close,  in  which,  &c.  as  being  the  free  warren  and  fkee 
chase  of  the  said  Lord  Sherborne,  and  trod  down,  &c« 

Thoe  were  five  other  pleas  of  the  same  nature,  al- 
leging intrusions  and  trespasses  committed  on  other 
closes,  described  therein  to  be  parts  of  the  said  forest, 
and  to  be  within  the  hundred  of  AUon. 

Rejdications  to  1st  plea.  The  first  traversed  the 
grant  by  King  James  to  Sir  JR.  Tichbome  of  the  close 
in  which,  &c.,  in  the  introductory  part  of  the  1st  plea 
mentioned. 

2d  traversed  the  grant  by  him  to  Sir  R.  71  of  the 
hundred  of  Alion,  with  its  rights,  members,  and  appur- 
tenances. 

Sd  traversed  like  grant  of  the  manor  of  Alton,  and 
the  king's  wbole  town  of  Aiton,  with  the  hundred  and 
onall  rents  in  the  same,  and  all  othar  tlungs  to  the  said 
manor  and  hundred  bekniging. 

4tb.  That  the  said  late  king,  by  his  said  letters** 
patent,  did  not  give  and  grant  to  the  siud  R*  T.  Knt., 
his  heirs,  &c.,  that  they  should  for  ever  have  free  war- 
ren and  free  chase  in  the  said  dose,  in  wluch,  &c.,  and 
in  the  intsroduotory  part  of  this  plea  m^itioned,  so  that  m 
justice,  forester,  or  servant  of  his  said  late  m^esty,  lus 
beirs  or  successors,  or  any  other,  should  enter  the  said 
last-mentioned  close,  in  which,  &c.,  to  chase  in  the 
same,  or  to  take  any  thing  which  to  warrai  or  chase 
belonged,  or  any  thing  whidi  belonged  or  n^ht  belong 
to  the  office  of  forester,  or  of  any  other  officer  at  ser- 
vant of  his  said  late  majesty,  his  heirs  and  successes, 
of  the  forests  or  chases  of  his  late  miyesty,  his  heirs.  Sec. 
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in  any  manner,  without  the  licence  of  the  said  IL  T. 
Knt.  and  his  heirs,  in  manner,  &c. 
'  6tb.  That  the  said  late  king,  by  his  said  letters- 
patent  in  the  same  plea  mentioned,  did  not  give  and 
grant  to  the  said  JR.  T.  Knt.  his  heirs,  &c.  that  they 
should  for  ever  have  free  warren  and  free  chace  in  the 
said  close  in  which,  &c.  in  the  introductory  part  of  that 
plea  mentioned,  in  manner  and  form,  &c. 

The  sixth  and  seventh  replications  to  the  first  plea 
were  demurred  to  by  defendant. 

8th  repUcation.  That  the  said  close,  parcel  of  the 
said  forest  in  the  first  plea  mentioned  in  which,  &c.  at 
the  time  of  the  making  of  the  said  letters-patent,  was 
the  soil  and  freehold  of  the  said  late  king  in  right  of 
his  crown  of  England,  and  still  is  the  soil  and-fireehold 
of  our  present  sovereign  lord  the  king  in  right  of  his 
crown  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  in  and  upon  and  over  which  the  said  late 
king  at  that  time  had,  and  our  present  sovereign  lord 
the  king  still  has,  rangers  and  officers  of  his  forest  of 
AHce  Holt  and  Woohner.  Without  this  that  the  said 
late  king,  by  his  said  letters-patent,  granted  to  the  said 
jR.  T.  Knt.  his  heirs  and  assigns,  that  they  should  for 
ever  have  free  warren  and  free  chace  in  the  said  close 
in  which  &c.  in  the  introductory  part  of  this  plea  men- 
tioned.   Verification. 

Rejoinder  to  the  eighth  replication  to  the  first  plea. 
That  the  said  late  king,  by  his  said  letters-patent, 
granted  to  the  said  J2.  T.  Knt.  his  heirs  and  assigns, 
diat  they  should  for  ever  have  firee  warren  and  free 
chace  in  the  said  dose  in  which  &c.  in  the  introductory 
part  of  that  plea  mentioned.    Issue  thereon. 

At  the  trial  at  the  Hampshire  assizes  a  special  ver- 
dict was  found  upon  the  above  issues  in  fact  (six  in 
number),  findmg  (in  substance)  among  other  things, 
That  the  forest  of  AUce  Holt  and  IVoolmer,  fit>m  time 
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immemorial,  hath  been  and  stiU  is  a  royal  forest ;  that 
the  kbg  is  seised  of  it  in  his  demesne  as  of  fee  in  right 
of  his  crown;  that  at  the  time  of  making  the  grant  of 
JILing  James  the  First,  and  from  thence  hitherto,  it  hath 
contained  within  the  perambulation  thereof  1 5,403  acres, 
of  which  8693  acres  are,  and  during  all  that  time  were, 
the  demesne  lands  of  the  kings  or  queens  for  the  time 
bemg,  and  held  and  retained  by  them  respectively  in 
thenr  own  possession  and  occupation,  and  the  remaining 
6800,  during  all  the  times  aforesaid,  were  and  still  are 
held  in  fee  simple  by  divers  subjects. 

That  the  whole  of  the  forest,  except  about  3000 
acres,  being  part  of  the  Woolmer  division  thereof,  have 
been  from  time  immemorial  and  are  within  the  hundred 
o{  Alton,  in  the  county  of  Southampton,  and  that  the 
close  in  the  first  plea  mentioned,  before  and  at  the  time 
of  making  the  grant  of  King  James  the  First  was,  and 
from  time  immemorial  hath  been  and  is  a  close  of  about 
100  acres,  parcel  of  another  division  of  the  forest  called 
''  The  Alice  HoU  Division,"  within  the  said  hundred, 
and  in  the  possession  and  occupation  of  the  several 
kings,  &c.  and  part  of  the  demesne  lands  of  the  crown 
within  the  forest,  and  at  the  time  of  the  trespass  was 
and  still  is  in  the  hands,  occupation,  and  possession  of 
the  kbg. 

That  King  James  the  First  being  seised  of  the  said . 
forest  and  dose,  did,  on  9th  November,  15th  of  his 
reign,  make  his  certain  letters-patent,  sealed  with  the 
great  seal  of  England.  (The  material  parts  of  these 
letters-patent  are  extracted  as  follows  from  an  exempli- 
fication of  an  inspeximus  of  the  inrolment  thereof,  made 
on  20th  December,  6  Ann.  and  produced  at  the  trial.) 
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^  Know  ye  that  we,  &c.  have  gi?en  and  granted,  and  by  these  pre- 
sents for  us,  our  heirs  and  successors,  do  give  and  grant  to  Richard 
Tichbome,  Knight,  his  heirs  and  assigns,  for  ever,  all  that  our  manor 
and  town  of  AuU(m,  in  our  county  of  Southampton,  with  all  their 
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1833.         rights,  member^  and  appurtenances,  and  all  that  omr  bandredof 
v^K,/-^^       Aultatif  in  the  aforesaid  county  of  Swthamptonf  with  all  its  rights. 
Attorney-    members,  and  appurtenances,  and  all  those  our  small  rents  in  the 
General      aforesaid  town  of  Aulton:  And  also  all  that  the  manor  of  Aultom^ 
p      '  and  our  whole  town  of  Autiouy  in  the  aforesaid  county  of  Soutkamp- 

ton,  with  the  hundred  and  with  the  small  rents  in  the  same  town, 
and  all  other  things  to  the  said  manor  and  hundred  belonging;  wkidi 
manor  and  town  of  Aulton,  with  the  hundred  aforesaid,  and  other 
the  premises  above  by  these  presents  granted,  are  by  a  particular 
thereof  mentioned  to  be  in  the  whole  of  the  yearly  rent  or  value  of 
13/.  13«.  4d.,  and  to  have  been  fomerly  parcel  of  the  lands  and  pos- 
sessions of  Edmund  formerly  Earl  of  Kent,  and  a]l  and  singular  oar 
messuages,  mills,  houses,  edifices,  buildings,  bams,  stables,  dove- 
cotes, gardens,  orchards,  garden  grounds,  lands,  tenements,  meadows, 
feedings,  pastures,  commons,  demesne  lands,  glebe  lands,  wastes, 
furzes,  heaths,  nioors,  marshes,  woods,  underwoods  and  trees,  and  all 
the  land,  ground,  and  soil  of  the  same  woods,  underwoods  and  trees; 
and  also  the  oblations,  obventions,  fruits,  profits,  waters,  fisheries, 
fishings,  suit,  soke,  mulcture,  warrens,  mines,  quarries,  rents,  reve- 
nues and  services,  rents  charge,  rents  seek,  and  the  rents  and  se^ 
vices  as  well  of  free  as  customary  tenants,  the  works  of  fee  (arm 
tenants,  annuities,  knights'  fees,  wards'  marriages,  escheats,  reliefs, 
heriots,  chaces,  parks,  assarts,  purprestures,  fines,  amerciaments, 
courts  leet,  view  of  frankpledge,  court  and  leet  of  pufchases  and 
profits,  and  all  thix^  to  courts  leet  and  view  of  frankpledge  bdong- 
ing,  hundred  courts,  cattle  waived,  estrays,  natives,  male  and  female, 
and  villains,  with  the  sequels,  estovers  and  common  of  estovers, 
fairs,  markets,  tolls,  tollages,  customs,  rights,  jurisdictions,  franchises, 
privileges,  profits,  commodities,  advantages,  emoluments  and  here- 
ditaments whatsoever,  of  what  kind,  nature  or  species  they  may  he, 
or  by  whatsoever  names  they  may  be  known,  understood,  called  or 
distinguished,  situate,  lying  and  being,  coming,  growing,  renewing 
or  increasing  within  the  aforesaid  parish  and  town  of  Atdton  or  else- 
where within  the  aforesaid  county  of  Southampton,  to  the  aforesaid 
manor,  town,  hundred,  and  other  the  premises  above  by  these  pre- 
sents granted,  ot  any  of  them,  or  any  part  or  parcel  thereof  in  any 
wise  belonging,  appertaining,  incident,  appendant  or  incumbent,  or 
as  member,  part  or  parcel  of  the  aforesaid  manor,  town,  hundred, 
and  other  the  premises  above  by  these  presents  granted,  or  any  of 
them,  at  any  time  heretofore  had,  known,  accepted,  occupied  or 
reputed,  and  all  our  part  and  purpart  of  the  premises,  and  every  of 
them;  and  the  reversion,  reversions,  remainder  and  remainders 
whatsoever  of  the  aforesaid  manor,  town,  hundred,  lands,  tenements 
and  hereditaments,  and  other  the  premises  above  by  these  presents 
granted  or  mentioned  to  be  granted,  and  of  every  parcel  thereof 
dependant  or  expectant,  of;  in  or  upon  any  lease  or  leases,  grant  or 
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gianti,  gift  or  gifts^  in  fee  tail  or  fees  tail,  or  for  term  or  terms  for 
life,  lives  or  years,  or  otherwise,  of  the  premises  by  these  presents 
above  granted  or  mentioned  to  be  granted,  or  of  any  part  or  parcel 
thereof,  by  any  deed  being  of  record  or  not  of  record :  And  also  all 
aod  singular  rents  and  yearly  profits  whatsoever  reserved  upon  any 
lease  or  leases,  grant  or  grants,  gift  or  giits,  of  the  premises  above 
by  these  presents  granted  or  mentioned  to  be  granted,  or  any  part 
or  parcel  thereof,  in  any  manner  heretofore  made,  being  of  record  or 
not  of  record;  and  the  rents  and  yearly  profits  of  all  and  singular 
the  same  premises  above  by  these  presents  granted  or  mentioned  to 
be  granted,  and  every  part  thereof;  and  all  writs  and  suits  of  par- 
tition or  portion  making,  and  all  writs  and  suits  of  scire  fecias  and 
other  suits  for  the  making  or  having  of  partition  of  the  premises, 
or  aoy  parcel  thereof,  to  the  aforesaid  JL  T.  Knt.  his  heirs  and 
assigns:  We  by  these  presents,  for  ns,  our  heirs  and  successors,  do 
reouse  and  release  by  these  presents ;  and  also  that  the  said  R,  T, 
Kot  and  his  heirs  shall  for  ever  hare  and  hold  the  return  of  all 
oar  writs,  precepts,  mandates  and  bills,  (and  those  of)  our  heirs  and 
successors,  and  also  the  summonses,  estreats  and  precepts  of  our 
Exchequer  and  of  the  Exchequer  of  our  heirs  and  successors;  and 
the  estreats  and  precepts  of  our  justices  (and  those  of)  our  heirs  and 
successors  in  J^yne,  as  well  to  pleas  of  the  crown,  common  pleas, 
and  pleas  of  the  forest,  and  other  justices  whomsoever,  attachments 
as  well  of  pleas  of  the  crown  as  of  others  vrithin  the  hundred,  manor 
and  town  aforesaid;  and  that  the  aforesaid  R.  T.  Knt.  his  heirs 
and  assigns,  by  himself  and  his  bailiffs  and  servants,  shall  have  in 
the  hundred,  manor  and  tovm  aforesaid,  all  execution  and  executions 
whatsoever  of  the  aforesaid  writs,  precepts,  mandates,  bills,  sum- 
monses and  estreats,  and  every  of  them,  and  all  other  things  what- 
soever which  to  the  office  of  sheriff  within  the  hundred,  manor  and 
town  belong,  or  shall  hereafter  belong;  so  that  no  sheriff,  bailiff  or 
other  servant  of  us,  our  heirs  or  successors,  shall  enter  the  hundred, 
iRanor  and  town  aforesaid,  or  any  parcel  thereof,  to  make  or  execute 
any  distresses,  attachments  or  executions  of  writs,  precepts,  man- 
dates, bills,  summonses  and  estreats  aforesaid,  or  any  of  them,  for 
any  office,  or  any  thing  touching  their  office  to  be  done  or  executed ; 
nor  shall  thereupon  in  any  manner  intrude,  unless  in  de&ult  of  the 
a^resaid  R,  T,  Knt  and  his  heirs  and  assigns  and  his  servants; 
and  also  that  the  said  R.  T,  Knt.  his  heirs  and  assigns,  shall  have 
for  ever  aU  and  all  manner  of  fines  for  trespasses,  contempts  and 
other  feults  whatsoever,  and  fines  for  licence  of  according  amercia- 
ments, and  all  redemptions,  issues  and  penalties  forfeited,  (or)  from 
this  time  to  be  forfeited;  and  all  forfeitures  whatsoever,  year,  day, 
and  waste  and  estrepement,  and  all  things  which  to  us,  our  heirs  and 
successors,  can  belong  of  such  year,  day,  waste,  and  estrepement,  as 
well  of  all  his  men  as  of  all  his  tenants  holding  entirely  and  not 
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entirely,  resident  and  not  resident,  and  other  residents  whomsoever, 
of  and  in  the  hundred,  manor  and  town  aforesaid,  and  all  fees  to 
the  hundred  or  manor  aforesaid  belonging  or  appertaining,  although 
the  same  men,  tenants  or  resident  tenants,  or  servants  of  us,  our 
heirs  or  successors,  in  any  of  our  courts,  (or  those  of)  our  heirs  or 
successors,  or  tenants  resident  and  not  resident,  and  others  resident, 
may  as  well  before  us,  our  heirs  and  successors,  as  before  us,  oar 
heirs  and  successors,  in  our  Chancery,  (and  that  of)  our  hein  and 
successors,  and  before  our  treasurer  and  barons  of  our  Exchequer, 
(and  that  of)  our  heirs  and  successors,  and  before  our  barons,  (and 
those  of)  our  heirs  and  successors,  of  our  Exchequer,  and  also  before 
our  heirs  and  successors  justices  of  the  bench,  and  before  the  coroner 
or  coroners  of  us,  our  heirs  and  successors ;  and  before  the  steward, 
marshal,  and  clerk  of  the  market  of  our  household,  (and  that  of)  oar 
heirs  and  successors  for  the  time  being,  or  any  of  them,  in  any  of 
our  courts,  (or  those  of)  our  heirs  and  successors,  as  before  Ae 
justices  in  Eyre,  pleas  of  the  crown,  common  pleas,  and  pleas  of  the 
forest,  justices  assigned  to  take  the  assizes,  deliver  gaols,  or  justices 
assigned  to  hear  and  determine  trespasses  and  felonies,  and  other 
our  justices,  (and  those  of)  our  heirs  and  successors,  as  well  in  oor 
presence  (as  that  of)  our  heirs  and  successors,  to  make  fines  and 
amerce  issues  and  penalties  forfeited,  and  what  shall  happen  to  be 
adjudged  for  such  year,  day,  waste  and  forfeitures:  whidx  fines, 
amerciaments,  redemptions,  issues  and  penalties,  year,  day,  waste, 
estrepement  and  forfeitures,  might  belong  to  us  if  they  had  not  been 
granted  to  the  aforesaid  JR.  7.  Knt.  and  his  heirs  and  assigns,  may 
levy,  take  and  have  for  ever,  by  themselves  or  by  their  bailifis  or 
servants,  all  and  singular  the  aforesaid  amerciaments,  ledemptioiu, 
issues,  penalties  and  forfeitures,  and  every  of  them,  as  well  of  such 
men  as  of  such  tenants  entirely  holding  and  not  entirely  holding) 
resident  and  not  resident  and  elsewhere  resident,  whomsoever,  aod 
every  of  them;  and  all  things  which  to  us,  our  heirs  and  sucoessois, 
can  belong  respecting  the  year,  day  and  waste  or  estrepement  afore- 
said, without  hindrance  or  impediment  of  us,  our  heirs  or  successori, 
justices,  escheators,  sherifis,  coroners,  bailifis,  and  other  our  officers 
or  servants  whomsoever,  or  those  of  our  heirs  or  successors,  although 
the  same  men  or  tenants  entirely  holding  and  not  entirely  holding, 
resident  and  not  resident,  and  elsewhere  resident,  are  or  shall  be 
officers  or  servants  of  us,  our  heirs  and  successors,  or  who  else  in 
any  manner  held  of  us,  our  heirs  or. successors,  or  of  any  other  pei^ 
sons :  And  also  that  they  shall  for  ever  have  the  chattels  as  well  of 
their  own  men  as  of  all  their  tenants,  entirely  holding  and  not  entirely 
holding,  resident  and  not  resident,  and  of  other  residents  whomso- 
ever, of  and  in  the  hundred,  manor  and  town  aforesaid;  and  all  fees 
of  the  hundred  or  manor  aforesaid  belonging,  heretics,  lolards,  thieves 
as  well  great  as  small,  murderers,  felons,  fugitives,  persons  coo- 
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demn^,  attainted  and  convictedy  and  put  in  exigent,  and  evety  of 
thenii  although  the  same  shall  be  men  tenants  and  resident  tenants, 
servants  or  officers  of  us,  our  heirs  or  successors,  so  that  if  any  of  the 
men  or  tenants,  resident  and  not  resident,  and  others  of  this  kind 
resident,  shall  for  any  fault  or  ill-doing  whatsoever  of  any  kind  or 
species,  or  any  of  them,  ought  to  lose  life  or  member,  or  shall  flee  and 
will  not  stand  in  judgment,  or  other  default  be  made  vrhatsoever  for 
which  he  ought  to  lose  his  goods  and  chattels,  wheresoever  he  ought 
to  receive  justice,  whether  in  our  court  or  that  of  our  heirs  or  succes- 
sors, or  in  any  other  of  our  courts  whatsoever,  all  and  singular  tlie 
same  goods  and  chattels  shall  be  of  the  aforesaid  R,  7.  Knt,  his 
iieirs  «or  assigns.  And  that  the  same  R,  T,  Knt.,  his  heirs  and 
assigns  shall  have  the  chatteb  of  firions  of  every  degree  of  persons 
condemned  or  convicted  felons  jof  themselves,  fugitives,  escapes  of 
fekns,  and  all  fines  whatsoerer  to  be  assessed  or  made  in  any  of  our 
courts  or  those  of  our  heirs  and  successors,  as  well  before  us,  our 
heirs  and  successors,  as  others  of  our  justices,  judges  and  servants,  and 
those  of  our  heirs  and  successors  whomsoever,  or  any  of  them.  And 
also  the  chattels  of  all  persons  put  in  exigent  for  felony,  and  also  the 
diattels  of  fugitives,  and  waifs  whatsoever,  and  chattels  of  every  kind 
confiscated,  ras  well  of  .his  men,  as  of  all  his  other  tenants  entirely 
holding,  and  not  entirely  holding,  resident  and.  not  resident,  and 
others  wfaomaoeYer  resident  within  the  hundredy  manor,  and  town 
ifbresaid,  althofogh  the  said  tenants  are  .not  entirely  holding  of  the 
same  R,  T,  Knt,  his  heirs  or  assigns,  or  if  the  same  tenants,  ot 
the  said  men,  or  .the  said  resident  tenants  -or  any  of  them  shall  be 
officers  or  servants  of  us,  our  KeunsorsueeBBsors;  and  that  those  gooda 
and  chattels  are  (those  of)  the  afoieaaidA,  T.  Knt,  (and  those  of ) 
his  heirs  and  assigns :  And  that  it  shall  be  lawful  for  the  aforesaid 
R.  T.  Knt.,  and  his  heirs  or  servants,  without  our  impediment  or 
(that  of)  our  heirs  or  successors,  justices,  escheators,  sherifis,  coroners, 
or  other  our  baHifik  or  servanU,  or  (those  of)  our  heirs  or  successors 
vhomsoever,  to  put  themselves  in  smin  .of  all  and  singular  the  goods 
and  chatteb  aforesaid,  and  to  .take,  seize,  or  retain  all  those  things  to 
the  use  and  behoof  of  the  same  R.  T.  Knt,  and  his  heirs,  notwith- 
standing all  the  same  goods  and  chattels  should  be  previously  seiied 
by  OS,  our  heiis,  servants  or  saccessors:  And  abo  that  they  for  ever 
within  the  hundred,  manor  and  town  -aforesaid,  shall  have  and  hold^ 
and  may  and  shall  have  and  hold  view  of  frankpledge,  and  whatso* 
ever  to  such  view  appertains  or  belongs,  or  what  can  hereafter  belong 
to  view  of  firankpledge:  And  that  they  shall  have  all  gopds  and 
chattels  which  .are  named  or  called  waifes  and  strayes,  deodands, 
treasufe  trove,  and  other  Jthings  or  chattela  found  in  the  hundred, 
inanor,  and  town  aforesaid :  And  tlie  goods  and  chattels  called  hand 
bbour,  taken  or  Jto  be  taken  with  any  person  wheresoever  within  the 
handled,  manor  and  town  aforesaid,  before  any  judge  by  the  same 
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penon  to  be  taken  notice  of:  And  dmt  the  afbieaaad  R,  T.  Kat, 
his  heirs  and  assigns,  shall  have  forever  all  manner  of  deodands 
within .  the  hundred,  manor  and  town  aforesaid ;  and  that  such 
goods  and  chattels  called  hand  labour,  deodands,  and  all  wbich 
to  such  deodands  belong,  shall  for  ever  be  to  the  aforesaid  R*  T,  Kot» 
his  heirs  and  assigns:  And  that  it  shall  be  well  lawful  ibr  them,  of 
all  and  singular  the  aforesaid  goods  and  chattels  which  are  called  or 
named  waife  and  strays,  treasure  trove,  and  other  things  or  cbattdi 
found,  goods  and  chattels  called  mannopeia  and  deodands,  and  of  sll 
things  to  such  deodands  appertaining,  as  often  and  whenlhey  AiU 
happen,  by  themselves  or  by  their  bailiffi  and  servants  to  put  tbem* 
selves  in  seisin  and  possession,  and  all  those  things  to  Mize  and  take) 
and  the  same  to  retain  to  the  use  and  behoof  of  the  same  R.  T* 
Knt.,  his  heirs  and  assigns,  without  any  disturbance,  molestation  oi 
impediment  of  us,  our  heirs  or  successors,  justices,  esoheators,  shenff, 
coroners,  or  other  our  bailifi^  (or  those  of)  our  heirs  or  suocestorif 
or  of  any  other  person  whomsoever^  although  those  thingfl  may  have 
been  seized  by  us,  our  heirs  or  suceessorsi  or  any  of  our  hailifiy 
officers  or  servants  (or  those  of)  our  successors :  And  that  they  in  the 
hundred,  manor,  town,  tenements  and  hereditaments  afiiiesaid,  shell 
have  and  make  by  their  proper  stewards  and  baili£fk,  the  assise  snd 
assay  of  bread,  wine  and  ale,  and  all  manner  of  other  viobials^  m6a« 
sures  and  weights  whatsoever^  and  to  do  and  execute  all  other  mat* 
ters  which  belong,  or  can  belong  to  the  office  of  the  olerk  of  the 
maiket  of  our  household,  and  that  of  our  heirs  or  sueoessors,  so  oAn 
And  whensoever  it  shall  be  of  use  and  necessity,  as  luUy  as  if  die 
same  derk  of  the  maAet  of  our  household  and  tlial  of  our  heiii  oi 
successors  might  do  or  ought  to  do  in  the  piesenoe  of  usy  oor  heiis 
or  successors,  if  the  present  grant  had  not  been  made  to  the 
aforesaid  R.  T.  and  his  heirs,  and  that  the  same  K  T.  Knt, 
and  his  heirs  shall  have  all  manner  of  amerciaments,  finesi  and  otiier 
profits  thereupon  arising,  to  be  received  and  levied  by  theqiselvesi 
and  their  servants  without  the  hindrance  of  as,  our  hein  or  sncess* 
SOTS,  clerk  of  the  market,  or  other  servants  of  us,  our  heirs  or  s«c« 
cessors  whomsoever,  so  that  tlie  aforesaid  clerk  of  the  muket  of  onv 
household  (or  that  of)  our  hein  or  successors,  shall  not  enter  the 
hundred,  manor  or  town,  tenements^  or  heteditanenta  aforesaid,  of 
to  do  or  execate  any  thing  there  which  to  his  offiee  betongs,  ct  can 
hereafter  in  anywise  belong.  And  we  have  forther  granted^  and  by 
ibese  presents  do  grant  for  ourselves^  oar  heirs  and  successors,  te 
the  aforesaid  R.  T.  Knt.,  his  heirs  and  assigns,  thai  tkep  thaU 
fot  ever  hereafter  kavefree  wmren  andjree  ckaoe  in  all  ikiit  dmema 
landi  •»  the  hundred,  m&nor,  town,  (enementi  and  hereditamenti  afar^ 
9nid,andin  all  other  londe  and  woode  in  the  (mm)  kmnired,  manor, 
Umn,  tenemenle  and  herediimmenU  being,  oHkoagh  the  same  demeuu 
hndi  and  Qtherhrndtrnd  Wfode  are,  or  may  be,  mUkim  the  hmmd$  ef 
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mar  fittiU  (or  ih&tt  of)  <mr  htirt  or  mec^ton,  so  that  no  justice^ 
forester,  or  servant  of  us,  our  heirs  or  snceessors,  or  any  other 
person,  shall  enter  the  hundred,  manor,  town,  demesne  lands  or 
other  lands,  woods,  tenements,  or  hereditaments,  to  chase  in  them, 
or  to  take  any  thing  which  to  warren  and  chase  belongs,  or  any  thing 
which  belongs  or  may  belong  to  the  office  of  forester,  or  of  any  other 
officer  or  senrants  of  us,  our  heirs  Und  successors,  foresters  or  chasers 
of  us,  our  heirs  or  successors,  in  any  manner,  without  the  license  of 
the   aforesaid    R,   T.  Knt.,  and   his  heirs  &c.      And    that    the 
aforesaid  A.   T.  Knt.,    his    heirs   and    assigns,   shall    for   ever 
hereafter  have,  hold,  and  enjoy,  and  shall  have  in  their  power  to 
bare,  hold,  and  enjoy,  within  die  aforesaid  manor,  town,  hundred, 
messuages,  lands,  tenements,  and  hereditaments,  and  all  and  singular 
other  the  premises  above  by  these  presents  granted  or  mentioned  to 
be  gmnled,  and  within  every  parcel  thereof  so  many,  such  like,  the 
mme,  ofsudi  kind,  tad  similar  courts  leet,  view  of  frankpledge,  hun- 
dred courts,  lawdays,  assize  and  assay  of  bread,  wine  and  ale,  cattle, 
waifed,  estra3rs,  chattels  of  felons  and  fugitives,  felons  of  themselves, 
and  put  in  exigent,  knights*  fees,  wards'  marriages,  escheats,  reliefii, 
bericts,/hee  wentm^  free  cham$,  fairs,  markets,  and  all  other  rights, 
jurisdictions,  franchises,  liberties,  customs,  privileges,  profits,  com- 
modities,  advantages,  emoluments,  and  hereditaments,  whatsoever, 
how  many,  such,  and  which,  and  so  fully,  freely  and  entirely,  and  in 
fts  ample  tnode  and  form  as  the  aforesaid  Edmund  formerly  Earl  o( 
Kent,  or  atiy  other  or  others,  heretofore  having,  possessing  or  being 
seised  of  the  aforesaid  manor,  town,  hundred,  messuages,  lands,  tene- 
ments, and  hereditaments,  and  other  the  premises  above  by  these 
presents  granted,  or  mentioned  to  be  granted,  or  any  part  or 
parcel  thereof,  with  all  their  appurtenances,  ever  had,  used,  or 
enjoyed,  or  ought  to  have,  use  or  6njoy,  in  the  premises  above  by 
these  presents  granted,  mentioned  to  be  granted,  or  in  any  parcel 
thereof,  by  reason  or  pretence  of  any  charter,  gift,  grant,  or  confirma- 
tion by  us,  or  by  any  of  our  progenitors  or  ancestors,  late  kings  or 
qoeens  of  England,  heretofore  had,  made,  granted  or  confirmed,  or 
hy  reason  or  pretence  of  any  act  of  parliament,  or  any  acts  of 
parliament,  or  by  reason  or  pretence  of  any  legal  prescription, 
tise,  or  custom,   heretofore  had    or    used,  or  otherwise  by   any 
kMtal  means,  right  or  title,  and  so  folly,  freely  and  entirely,  and 
in  lach  ample  manner  and  form  as  we,  or  any  of  our  progenitors 
or  ancestors,    late  kings  or    queens    of   England,   the    aforesaid 
manor,  town,  hundred,  messuages,  lands,  tenements  and  heredi- 
taments, above  by  these  presents  (granted)  or  mentioned  to  be 
granted,  or  any  parcel  thereof,  have  had  and  enjoyed,  or  ought  to 
have  and  enjoy. 

The  king    also  for  further    assurance  extinction    and  bar    of 
all  manner  of  estate  &c.  ii)  the  said  manor,  hundred,  and  town,  and 
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of. every  remainder  and  reversion  therein  to  him  appertaining 
covenanted. and  granted  to  the  said  Sir  R.  T.,  his  heirs  and  asMgns, 
that  within  a  year  from  the  date  of  the  letters-patent  a  fine  sur  done 
grant  et  render  should  be  levied,  by  which  the  king  should  render 
the  same  manor  &c.  to  Sir  R,  T.,  his  heirs  and  assigns  for  erer." 

The  special  verdict  found  that  King  James  the  First, 
at  the  time  of  making  the  said  letters-patent^  was  seised 
in  bis  demesne,  as  of  fee  in  right  of  his  crown,  of  the 
premises  expressed  to  be  granted  thereby :  That  Sir  R. 
Tichbome  in  the  grant,  was  identical  with  R,  T.  in  the 
plea ;  and  that  the  hundred  of  Alton  then  contained 
nineteen  parishes,  part  whereof  being  out  of  the  peram- 
bulation of  the  forest,  was  proved  to  have  been  at  the 
time  of  the  grant,  and  still  to  be,  Iq  the  hands  of  a 
subject. 

That  the  said  Sir  R.  T.  and  the  persons  stated  in 
the  plea  to  have  been  successively  seised  of  the  said 
manor  of  ^/ton,  were  so  seised  as  in  the  plea:  That 
Lord  Sherborne  at  the  time  of  the  tresspasses  was,  and 
is,  seised  for  life  of  the  manor :  That  during  this  sei^n 
of  the  manor  by  the  above  Sir  R,  T.  and  his  above 
mentioned  heirs  and  assigns,  they  held  court  leets  for 
the  hundred  oi  Alton^  and  received  cer/iim  feto:  That 
fines  and  common  recoveries  of  lands  &c.  holden  of  the 
said  manor  have  been  suffered  at  such  courts. 

That  a  justice  scat  for  the  forest  was  duly  held  at 
Brinsteeui,  on  20  August  ^  11  Car,  U  for  and  on  behalf 
of  the  same  king,  before  &c.,  at  which  court  of  justice 
seat  the  usual  notice  was  given,  requiring  all  persons 
claiming  to  have  by  charter  from  the  same  king,  or  any 
of  his  ancestors  or  predecessors,  or  by  any  other  means, 
any  liberties,  franchises,  issues  &c.  and  privileges,  or 
other  free  customs  within  the  said  forest,  to  attend  at 
such  court. 

That  at  such  court  so  held,  divers  claimants  of  liber- 
ties &c.  within  the  forest  attended  and  preferred  their 
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claims,  but  no  claim  was  made  there  by  or  on  behalf  of 
jlmphillis  Hifde  in  the  first  plea  named,  who  with  her 
husband,  Thomas  Hyde^  were  at  that  time  seised  in 
their  demesne  as  of  fee,  in  right  of  the  said  AmphilUs, 
of  the  premises  in  the  said  letters-patent  granted  to 
A.  71,  nor  by  or  on  behalf  of  any  other  person  claiming 
under  such*  letters  patent  any  right  of  free'  warren  or 
free  chase,  or  any  other  matter  or  thing  whatsoever 
within  any  part  of  the  said  forest. 

That  from  time  immemorial  there  have  been,  and  still 
Are  kept  within  the  forest  for  the  several  kings  and 
queens  for  the  time  being,  deer  and  game,  which  have 
fed  and  rennained  over  in  and  upon  the  close  &c. ;  and 
that  there  has  always  been,  and  still  is,  within  the 
forest,  an  officer  of  the  king's  &c.  for  the  time  being, 
called  the*  lieutenant  or  warden  of  the  forest,  and 
foresters  and  keepers,  their  duty  being  to  preserve  and 
watch,  and  when  required,  to  kill  for  the  said  kings  &c. 
the  said  deer  and  game,  and  that  they  accordingly  have 
preserved  &c.  and  killed,  and  still  do  preserve  &c.  and 
kill  the  same  within  the  said  close. 

That  long  before  the  making  of  the  said  letters-patent 
by  King  James  the  First,  Queen  Elizabeth  was  seised 
&c.  of  the  forest,  and  being  so  seised  on  14  January^ 
in  the  45th  of  her  reign,  by  letters-patent  under  the 
great  seal  granted  to  Sir  W.  KnoUys  the  office  of  lieu* 
tenant  and  warden  of  the  forest  and  chase  of  Alice 
HoU  and  Woolmer. 

That  Sir  W.  KnoUys^  by  that  grant,  became  seised 
<5f  the  office  of  Lieutenant  or  Warden  of-  the  same 
forest,  as  of  freehold  for  life,  and  became  and  was 
Entitled  to  have,  hold,  enjoy,  exercise  and  occupy  the 
same  with  all  the  offices,  liberties,  privileges,  wages, 
fees,  rewards,  and  other  profits  and  commodities  thereby 
Ranted  for  fife :  <  That  he  accordingly  entered  into  and 
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possessed  suid  enjoyed  &c«  the  same  till  1  Augmt  1 
Car.  I.  wh^  he  sunreadered  the  letters-patent  of  £E- 
zabeih  into  the  chancery  to  be  oanceUed :  That  Kvg 
Charles^  th^  First*  on  1  August  in  the  firrt  year  of  his 
'^ign  granted  his  letters-patent  sealed  with  the  great 
seaL  whereby,  after  reciting  the  ssud  grant  so 
made  to  the  said  Sir  W^  KnoUys.^  and  alsa  a  grant 
bearing  date  21  March  30  James  the  First,  of  the  re- 
version of  the  manor  of  Wordilham  to  G,  &  and  cf.  W. 
and  their  heirs,  rendering  the  yearly  rent  of  SIA  \is»  \\d, 
ivnd  also  reciting  the  above  surrender  of  the  grant  of 
Elizabeth  by  Viscount  Wallingfordy  the  said  king  did 
give  andgrantto the  stuid  viscount  and  £•  it-  i<x  theklives 
and  the  life  of  the  survivor,  the  said  rent  of  S\L  ISt.  llct 
so  reserved  by  the  said  grants  to  G.  &  and  J*  W.  with 
the  intent  that  they  should  yearly  pay  and  suppwt  sH 
the  fees,  wages,  salaries  and  stipends  of  all  the  Ibieslen 
and  nunisters  of  forests  and  chases  thereinafter  specified 
during  their  lives  and  the  life  of  the  survivor ;  and  the 
said  king  did  thereby  grqnt  to  the  said  viscouBt  and 
E.  R.  the  office  of  lieutenant  or  warden  of  the  ssid 
forests  and  chases  of  Alice  HoU  and  Wo^lmer,  and  all 
and  singular  offices,  wages,  Uberties,  fees,  conunoditiea 
and  privileges  wliatsoover  to  the  scdd  office  appevtainiiigi 
and  did  thereby  constitute  then  lieutenant  or  warden 
of  the  forests  and  chases  aforesaid,  and  each  of  thea»» 
with  powev  to  appoint  deputies  and  foresters  ^1^  and 
also  granted  to  them  all  attachmei^U^  of  whatsoever 
aniiaals  to^  be  attached  within  the  fosesia  aad  chases 
aforesaid,  and  all  manner  of  wood  thrown  down  by  the 
wind  4nd  dead  wpod,.  and  also  the  branches  and  boughs 
of  trees  and  woods,  cut  or  fi^Aed,  witbin  ike  sai«e»  and 
housebote  and  firebpte  for  themselves  and  their  foresteis 
and  keepers  aforesaid  to  be  taken  within  the  sane)  and 
also  waif,  stray,  honey  and  wax  found  theieaiv  ^ 
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scpwale  pasture  wkfaiii  tlie  lands  of  his  said  majesty 
Ub  lieirs  &€.  in  the  forests  aforesaid,  for  two  horses  of 
them,  tibe  8«d  nscoirot  and  JS.  jB.,  and  their  deputies 
sloRsaid,  and  sofficient  pasture  to  be  taken  therein  for 
one  horse  of  every  forester  and  keeper  aforesaid,  and 
free  fiber^  of  fishing  within  the  waters  in  the  said 
fimsts  and  of  retanu^g  the  fish  eanght  to  their  own 
uses.  The  king  also  granted  power  to  hold  in  every 
nth  week  a  court  ealkd  a  wood  court,  and  granted 
Aem  9Sk  fines  and  amefdaments  to  be  forfeited  to  him- 
self tfaeren,  and  aH  and  singnlar  the  bowels  or  entrails 
coiunonly  called  the  nomMes  and  also  the  suets  of  dl 
deer  killed  or  takean  within  the  said  forests,  with  liberty 
Id  eadi  of  them  to  take  a  buek  and  doe  in  the  summer 
of  each  year,  in  the  winter  a  iHrocket  and  a  pricket  to 
their  own  uses,  and  to  have,  hold,  exetcne  and  occupy 
aU  and  aingnhr  the  offices,  authorities,  privileges  md 
Uberties  aforesaid,  and  also  to  have,  exercise  and  return 
aU  and  singular  the  profits,  advantages,  commodities 
and  other  the  premises  to  the  aforesaid  viscoont  and 
&  JK.  fiir  and  duing  the  term  of  their  Hves  and  the 
Bfe  of  the  longer  liver  of  them  without  account  &c.  to 
the  king  Us  heirs  &c. 

The  kst  mentioned  letters-patent  were  afterwards 
sonendeved  to  CAarles  the  First,  and  the  sand  office 
sad  rent  were  afterwards  granted  by  him  to  Sir  C. 
Chrke  Knt,  and  R&ieri  TyrwkHt  Esq.,  for  their  Kves 
and  the  Ife  of  the  survivor  for  the  like  purposes.  A 
series,  of  simHor  grants  of  this  office  and  rent  by  sue- 
otadve  sovertigno  for  fives  ^  years  were  foond  by  the 
jury  to  have  existed  between  the  above  period  and  23 
March  1811,  when  the  last  grant  expired. 

On  26  June,  52  G.  3,  (1812)  King  George  the  Third 
gzurted  to  Lord  Siawell,  and  his  assigns,  the  office  of 
rather  of  the  forests  or  chase  of  ASce  HoU  and  l^oo^ 
Mr^irith  att  attdsinguhr  Ae  sole  and  exelnsive 
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and  priviteges  ofhunting,  hawkiog  and  fowling^  within, 
npoH:  and  over  the  said  forest  or  chase ;  and  also  of 
fishing  within  the  ponds  and  streams  situate  and  being 
therein,  and  with  full,  power  at  his  will  and  pleasure, 
and  at  his  expense  to  depute  so  many  keepers  for  pre-- 
serving  the  said  Uberties  and  privileges  as  should  and 
Baight  become  necessary  for  those  purposes.  To  have 
and  to  hold  the  said  office  and  priviteges  to  Lord 
Stawell,  and  his  assigns,,  from  3  April  1811,  for  SI 
years  if  he  should  so  long  live.  Covenant  by  Lord 
SiawelL  to  relinquish  any  claim  to  the  deer  then  remain- 
ing on  the  said  forest  or  chase  without  prejudice  to*  any 
such  rights  as  he  and  his  assigns  might  be  legally  en- 
titled to  under  the  grant  and  devise  to  him  of  free 
warren  over  the  hundred  of  AUoHt  WeHbrooi,  and 
manor.  oiAUon^  (see  the  plea). 

Lord  Stawell  became  and  was  possessed  of  the  office 
of  ranger  under  the  grant  for  the  term  therein  men- 
tioned, till  his  death  on  S5  August  18^.  He,  as  well 
as  his  immediate  predecessors,  //.  B.  Legge^  and  his 
mother.  Lady  S.  afterwards  Countess  of  MUlsboroygh, 
during  the  time  that  they  were  respectively  seised  of 
the  manor  of  Alton  in  the  first  plea  mentioned, « ap- 
pointed gamekeepers  yearly  to  shoot  for  them  upon  the 
said.si^anor.  Lord  S.  in  1778,.by  leave  of  Lady  S^  and- 
down,  to  his  death,  sported  over  the  close;  in  the  first 
plea  mentioned,  and  over  other  lands  within  the  forest,- 
in  the  season,  and  killed,  hares,  partridges  and  phea- 
sants there,  converting  them  to  his  own  use.- 

The  arguments  took  place  in  last  Michaelmas  Term< 


JR.  Bayly  for  the  crown.  The  grant  of  free  warren 
or  free  chase  by  James  the  First  to  Sir  R.  Tichbome 
is  void  and  ineffectual  as  to  any  lands,  not  belonging  to. 
the  grantee.    First,  for  nonrecital  (a)  of  the  previous 

(a)  See  the  auiborities  in  Cote's  BeportSi  ncir  edit.  Collected  ia  TfnokiK^v 
Index,  tit.  King*i  Grant,  p.  170. 
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grant  by  Queen  EUzabeth  of  the  lieutenancy  and  ran- 
gership'  of  the  whole  forest  to  Sur  W.  KnoUys^  re-* 
quiring  him  to  preserve  the  deer  and  game  for  the 
crown,  and  giving  him  four  deer  in  the  year  with  the 
nombles  and  suets  of  all  deer  killed  in  the  forest  Such 
deer  if  hart  or  hind  were  beasts  of  forest,  if  buck  or 
doe  were  beasts  of  chase.  Com.  Dig,  tit.  Chase,  A.  E. ; 
80' that  the  latter  grant  being  inconsistent  with  the 
former  is  void  as  in  deceit  of  the  king.  The  words  of 
the  grant  of  the  hundred  of  AUont  "  with  all  other 
things  to  the  hundred  belonging*'  do  not  pass  the 
grantor's  lands  within  or  part  of  it,  but  the  franchise 
only.  Bt^s  v.  Bird  (a),  nor  since  stats.  2  Ed*  3.  c.  12. 
14  Ed.  S.  c.  9.  can  the  crown  grant  a  hundred.  Cole 
V.  Ireland  (6),  Doxley  v.  Foxley  (c),  Bex  v.  Kings^* 
wMid). 

Secondly,  The  grant  is  void,-  because  the  king 
cannot  grant  free  warren  or  ftee  chase  over  a  manor  or 
hundred  containing  the  lands  of  subjects.  Here  3000 
acres  are  found  to  belong  to  subjects  within  the-  hun« 
dred  of*  A.  [Bayley  B.  The  king  can  only  grant 
free  warren  in  his  own  or  the  grantee's  lands.  Perhaps 
we  may  look  to  usage  as  well  as  the  words  of  the  deed,' 
in  order  to  discover  the  king's  intent  as  to  his  own 
lands.  It  may  be  that  this  grant  passes  free  warren  in 
the  king's  and  the  grantee's  lands,  and  not  elsewhere." 
Lord  Lyndhurstf  C.  B.-  The  question  is,  whether  the 
words  **  all  other  lands  and  woods"  extend  to  crown 
lands  not  expressly  mentioned  ?] 

In  1750,  Mt.  Legge,  ancestor  of  Lord  Sherborne^ 
became  lieutenant  (or  ranger)  of  the  forest,  and  as- 
^ch,  it  became  his  duty  to  preserve  the  deer  and  game 
for  the  king,  as  his  servant;  nor  was  it  till  1752,  when 
he  acquired  the  lands  formerly  belonging  to  Sir  jR« 

(a)7F.Wms.  400.  (c)  1  RoII.R.  119. 

(0  S  Jones,  194;  T.  Bay.  3dO.      (d>  4  Inst.  $67 ;  3  Mod.  199. 
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Tiehiome,  that  the  rights  under  both  giaals  beeuM 
muted  in  cne  person*  Lord  Siawell  was  the  fint 
ranger,  who  having .  aa  such  the  ri^t  lo  j^oint  al 
fbresteciy  took  game  to  his  own  nse  in  violitkm 
of  the  king's  r^hts.  Then  in  order  to  make  the 
grant  of  free  warren  connat  widi  die  fiurta  of  the  qd- 
raried  exercise  by  the  king  of  Ibiestal  rights  and  ap- 
pomtinent  of  offioors  of  the  forest  over  the  fsciw  im  fw, 
without  leave  of  Sir  IL  Tieibome  or  his  heirs,  a  Hmt^il 
ceostnictioii  and  eAct  insist  be  given  to  it;  ibns,  die 
words  **  in  all  odier  husds  and  woods'*  can  only  applj 
to  hia  lands  aad  woods  ;  fcr  at  the  time  of  the  graaty 
sevQcal  other  subjects  held  lands  i»  the  hundred,  nor 
£d  his  heirs  daiai  under  it  at  the  justice  aeait  held  in 
the  leign  of  Car^  1. 

That  the  grant  of  James  was  inefiectual  and  void  as 
to  GffowB  lands  is  also  shown  bgr  the  kMig  bob  user  of 
the  rights  of  fifee  wanen  and  diase  which  it  a<wua»s  to 
con&r,  eontrasted  widi  the  king^s  exclusive  user  froia 
tiaK  iMmemorial  of  rights  whotty  inconsistent  wt&  such 
a  grant,  e.  g.  the  preservation  of  deer  and*  game,  sod 
appointment  of  foresters  and  verderors.  The  mere 
production,  of  the  grant  of  James  avails  nothing  wiftont 
evidence  of  user  of  the  frandiises  granted,  and  latiier 
tends  to  show  thi^  in  a  cotemporaneoua  peiiod  seme 
obstacle  (profaablj  the  previous  grant  of  EUzmJeiS) 
prevented  the  user*  Chad  v.  Tilscd  (a)* 


Manning  for  defendant.  The  grant  of  Jiamer  shows 
in  the  outset  diat  this  hundred,  manor,  and  premises, 
were  formerly  possessed  by  Edtmrnd  Eari  of  Kmt  (&)» 
Biy  the  latter  part  the  grantee,  who  has  liberty  to  ImM 
courts  ket  with  other  firanchises,  is  to  have  and  enjoy 
firee  warrens  and  fiee  chases  in  as  ainple  a  manner  ss 
they  were  ever  used  or  enjoyed,  &c«  by  the  Ead  of 


(a)  S  Br.  &  B.  403.  408,  9. 

(5)  Brother  to  'Edward  t«    Attainted  uid  executed,  4  £el*  5. 15S9i 
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Kmi.  Among  tlie  matters  granted  are  the  fees  of 
heretics  and  loUards;  and  oonrts  leet  were  held  10 
Jac.  1.  before  the  grants  firom  whidi  it  woidd  seen  that 
fimehkes  whidh  had  before  existed  in  the  hands  ef  a 
fittbject  had  been  then  regranted. 

[Bayky  B.  How  is  it  shown  that  the  Earl  oSKemi 
was  seised  of  .free  warren  in  the  loetu  im  qma?  The 
pka  does  not  aUege  that  free  warren  existed  there  at 
the  lime  of  the  grant  by  James  the  First} 

The^rant  of  forest  inchides  free  wanen  and  free 
ehase. 

[B(^iey  B*  Unless  the  free  warren  was  held  and 
cxeieiBed  exclusively  of  focestal  rigtUs^  it  wonid  not  bd 
presumed  from  the  general  words  of  the  grant.  £lkrr  ¥• 
8mUk(a).  Lord  L^ndiursi  C.  B.  Different  descrip- 
tioDS  of  land  exist  so  as  to  satisfy  iJi  the  words  of  the 
grant,  and  demesnes  are  distinguished  from,  tenraaeiitid 
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(•)  MS.  K.  B.  M .  T.  tSlS.  IVeipafls  fi»r  bmaiDg  in  fiwiuOe**  dote. 
Pin,  JBftltfyiiiga&deptttry  oC.J.  F,  C.  widbr  a  grant  b/  Ihe  kiiiig  of  Hie 
office  o£  gamekaeper  of  the  forest  of  B,  in  which  the  king  was  seised  in  right 
of  ha  duchjr  uf  Lancaster,  and  whereof  the  close  in  question  was  part*  Re- 
piicatioii,  stating  that  James  1,  beilig  seised  of  certain  vaoarries,  whereof  the 
dose  in  questiaa  was  paicci,and  of  free  wanen  wiibio  the  aamt,  gnattd  the 
^iwama  ami  Sfm  wamu  t»J^S*^  tnder  whom  plaiotiff  GUiweil  tiik. 
Bejoinder,  denying  the  graol* 

A  speeial  case  set  out  a  gcant  bjr  James  the  First  to  J.  S.  o£  certain 
manots  and  the  vacarries  in  questiohi  and  alt  woods  and  trees,  in  general 
«ords»  after  ilio  description  of 4ht  premised  "'  vmnet»f*  and  ii>  anoSler  pert, 
all  coorts  leet  and  waifs  and  hereditaments  "  free  warrens*'  and  all  other 
ii|)iU,  Ufi*  a#  ffcelj  at  tlw  kusg  oB  hli  prodeceasoca  had  ox  oogjiit  to  hare 
tejojei  them  on  the  pcemiaei  gmolBd,  oc  ai  anj^  fi)ra»er  piedeceaiors  bad' 
cajoled  tbcnu 

After  afgumenl*  the  qonrt  vera  of  opinioa  that  iuasmncb  es  it  did  iioi 
4pp«v  th4t  aJk  the  tine  of  Ibe  grant  tb&  lacus-m  q^  was  applied  to  piupoiea 
of  warren,  or  that  anj  distiact  ligb^  of  fiee  Mwirea  indepondeat  .oC  tbb 
Bcneral  forest  right  was  then  subsisting  on  it,  and  as  the  g^ent  oentaioed  no 
words  showing  an  intention  in  the  Crown  to  create  soch-  qglrt  and  pasa.it 
4paip0,  the  g^ent  did,  not  pess  sudkiiglbti  and  the  peitee.  waa  delitered  to 
dtfendant; 
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lands,'  i.  e.  lands  and  woods.  Then  do  not  the  words 
"  demesne  lands"  apply  to  all  the*  lands,  distinguished 
from  those  described  as  "  other  lands  and  woods!" 

The  first  branch  of  the  grant  exhausts  the  demesne 
lands  of  which  the  grantee  was  seised  in  fiee.  The 
second  expressly  gives  free  warren  in  all  oUier  lands, 
viz*  of  strangers  or  the  crown,  in  which  the  grantee  had 
no  interest,  as  well  as  in  lands  held  of  the  manor  of  i^., 
in  which  he  had  an  interest,  without  seisin'  in' demesne. 

[Bayley  B.  Sir  R.  Tichborne  might  have  demesne 
lands  and  other  lands  in  the  hundred  or  manor,  which 
were  not  demesnes  of  the  manor  or  the  crown,  e,  g. 
purchased  from  third  persons,  or  formerly  alienated  by 
the  lord  and  repurchased.] 

The  word  '^  demesnes"  would  embrace  all  lands  of 
the  grantee  not  held  in  serviiioj  viz.^  by  freeholders. 
Bracton,  2dS  {a)f  Fowler  y.  Segrave{b)y  Heigham  v. 
Best  (c). 

The  ordinary  grant  of  free  warren  is  more  restricted, 
viz.  to  be  exercised  in  the  demesne  lands  of  the  grantee, 
provided  they  are  not  within  the  bounds  of  any  forest 
(22  Vin.  421.)  In  this  case,  the  grant  is  in  more 
extended  terms  ex  gratia  speciaU  to  the  grantee  (d)  or 
because  similar  rights  had  existed  at  an  earlier  period 
over  the  same  lands.  The  words  ex  grcUia  speciaU 
imply  knowledge  by  the  king  of  the  preceding  facts. 
Plawden,  foL  S31,  Case  of  Mines.    The  second  branch 


(a)  Et  sciendum  quod  dominicum  dicitur,  ad  differcntiam^  ejus  quod 
ttaetur  in  servhio :  et  ande  dicHur  totft  die^  qudd  Tidendam  erit  quid  qua 
teneat  in  dominico  et  quid  in  lervitio.  £t  regolariter  verum  est,  quod  domi- 
iliconi  did  potest/  omne  illud  tcnbnientQtn'de  quo  antecessor  obiit  sebrtos 
ut  de  feodo :  sive'cuin  usu  fructu,  vel  sine  :  et  de  quo  si  ejcctbs  csset  duoi 
vfveretf  recuperate  posset  per  assisam  novae  disseisins. 

(b)  8  Bnlstr.  354. 
(r)  Cro.  EL  462. 

(d)  It  was  itated  that  Sit  Ri  TiiMtorne  liad  proclaimed  James  at  IFiii-^ 
thater  before  receiving  orders  from  tlie  Privj  Council. 
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t>f  the  granty  though  couched  in  specific  tennsi  woul^ 
be  altogether  inoperatiyCf  if  it  did  not  include  all  other 
lands  within  the  district  over  which  the  crown  had  a 
right  to  grant  free  warren.  In  Plowden,  .336,  337, 
Dyer  C.  J.  says,  -''■  If  the  king  being  possessed  of  a 
mine  royal  in  the  soil  of  J.  S.  ex  graiid  speciali  ceria 
scienHa  et  mere  moiu  grants  to  a  stranger  all  the  mines 
he  has  in  the  land  of  J.  S,,  by  that  grant  a  mine  royal 
will  pas3,  for  ^otherwise  the  words  will  be  void  and 
without  effect,  for  the  king  cannot  have  a  base  muie  iii 
the  soil  of  another,  and  inasmuch  as  he  said  ex  cert0 
scientia.  See.  and  recites  that  it  is  in  the  soil  of  another^ 
be  shall  not  be  taken  to  be  misconusant  of  the  matters^ 
Carr  v.  Sfnith  only  shows  that  general  words  do  not 
pass  firee  warren  unless  a  clear  intent  to  do  so  appears, 
but  Evans  v.  Ascough  {a)  shows  that  the  intent  and  not 
the  precise  words  of  the  king's  grant  are  to  be  regarded, 
and  that  by  the  king's  grant  of  a  "  church"  not  only 
the  actual  seisin  of  the  parson  imparsonee  passes,  but 
the  advpwfion  also. 

The  grant  of  Elizabeth  only  created  an  office  without 
conveying  an  estate,  and  might  exist  concurrendy  with 
the  grant  of  James.  For  under  the  first,  the  ranger 
had  custody  of  the  beasts  of  forest,  vjz*  hart^  hind, 
boar,  wolf,  and  hare,  and  the  nombles  and  suets  cmly 
apply  to  red  deer,  A  grant  of  free  warren  applies  to 
conies,  pheasants,  partridges  and  hares  (6),  Thus  th^ 
ranger  might  kill  hares  for  the  crown  in  the  forest  and 
in  the  free  warren  for  his  own  use. 

User  of  the  right  of  free  warren  over  this  small  spot 
cannot  be  proved,  because  the  office  of  ranger  and  right 
of  free  waiiPen  have  for  80  years  been  united  in  the 
same  person.  But  the  act  of  Lord  Stawell  since  ihat 
union  must  be  referred  to  a  lawflil  origin,  viz.  the  right 
of  free  warren,  and  not  to  a  tort  or  breach  of  his  duty 

(a)  Latch.  248.  (6)  Cora.  Pig.  Chase,  £.  F. 
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M  ranger;  but  user  need  not  be  abown^  fer  noMiser 

of  {mrksy  warrens  or  sucb  like,  is  no  ground  of  loss 

or  forfeiture.    Leicester  ForeMt  due  (a). 

.    [Bafleff  B.  That  rule  applies  where  a  free  wanea 

18  first  shown  clearly  to  have  exMted  by  grant  or  pte- 

scription*] 

The  king  may  grant  m  forest,  and  that  grantee  and 
his  heirs  shall  be  justices  of  the  forest ;  but  a  grant  of  a 
forest  with  the  gamej  bat  without  the  latter  words, 
enures  as  a  free  chase^  and  is  not  inoperative.  3  tnsi. 
914  f  Co  IaU.  itSS^  a.  This  grant  is  not  of  a  hundred, 
but  is  only  coupled  with  it.  Year  Booky  44  Ed.  3,  IS, 
pi.  SO  {b),  SH.e,  fol.  13,  pL  15  (e). 


A.  Btajflff  replied.  A  manor  must  be  time  out  of 
mindi  and  cannot  be  created  by  the  king  at  thia  day  a 
since  the  statute  of  quia  emptores.  M#r«Av.jSMM(rfX 
8o,  if  any  part  of  the  demesnes  ore  granted  away,  they 
are  severed  ftom  the  manor  and  can  never  again  really 
become  parcel  of  it.  Lemony.  Blachioett{e\  71ieQi««a 
v^  The  Ducke9s  ofBuecleugh  (/). 


_  • 

Lord  Lyndhurst  C.  B.,  now  delivered  the  jtidg* 
ment  of  the  court  as  follows : — 

(o)  Cro.  Jac.  155. 

(6)  S,  C.  SS  Ftn.  Atfr,  lit  Warren  (H) ;  Fitsh.  Abr.  Bar.  fol.  47,  pi.  198. 
Trespui  for  huitting  {n  plaititifT's  warren.  Defendant  pleaded  IhM  at  the 
llflM  when,  &c.  be  was  nnd  atUI  ia  aetstd  of  tbe  loriis  lit  f«o  by  deaoeni  of 
inheritance,  wherefore  he  hunted  there.  Wttliout  this  that  he  honied  on  the 
plaintiff's  land.  Ffndkden  (C.  J.  ofC.  P.)  It  is  a  good  plea  to  a  cooHBon 
intent,  for  if  yon  have  a  warren  by  the  king's  grant,  such  a  grant  operates  in 
demesne  lands,  and  if  joo  have  warren  by  prescription  as  well  in  the  lands 
of  otbenas  in  yonr  demesne  lands,  that  ought  to  be  alleged* 

(tf)  See  per  Uarim,  a  judge  of  C.  P.,  but  see  t«  Fm.  ^br.  4S0.  ctliflS 
Brook.  Ab*  tit.  Warren,  contra« 

(d)  1  Leoiuird,  26. 

(0  Skin.  R.lW. 

(/)  6  Mod.  151.  ) 
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TUb  cult  came  before  the  court  upon  a  special 
verdictj  and  the  material  question  was,  whether,  under 
the  letters-patent  from  King  James  the  1st  (15  Joe*  \) 
to  Sir  iZ.  71,  a  right  of  free  warren  passed  within  the 
limits  to  which  that  grant  extends,  on  what  then  were, 
and  ever  since  have  been,  and  still  are,  the  lands  of  the 
crown.    If  no  such  right  passed,  the  defendants  hare 
no  ground  of  defence,  and  the  plaintiff  is  entitled  to 
the  judgment  of  the  court.    It  is  not  found  by  the 
special  verdict  that  there  was  any  right  of  free  warren 
over  the  land  in  question  in  existence  at  the  time  of 
the  grant  by  King  James  (except  as  far  as  the  crown 
by  its  prerogative  may  be  considered  as  having  ^ch  a 
right),  and  therefore  it  must  be  taken  that  at  that  time 
there  was  no  such  right.    The  letters-patent  of  Kmg 
iames  contain  no  recital,  but  grant  unto  Sir  IS.  71  and 
his  heirs,,  all  that  our  manor  and  tovm  of  AUtm  (county 
of  SmUhmtupioiC)  with  all  their  rights,  &c.,  and  all  tiiat 
oar  hundred  of  iifton,  with  its  rights,  and  all  our 
small  rents  in  the  aforesaid  town,  and  all  other  tUngs 
to  the  sud  manor   ^nd  hundred  belonging,   which 
manor  and  town,  with  the  hundred,  &c.,  are  by  the 
particulars  thereof  mentioned  to  be  of  the  yearly  value 
of  13/.  135.  4<{.,  and  to  have  been  formerly  parcel  of 
the  possessions  of  Edmund j  Earl  of  Kent.    The  letters^ 
patent  also  granted  to  Sir  R»  T.  and  his  heirs,  all  his,, 
the  king*s  messuages,  mills,  houses,  &c.,  lands,  tene« 
ments,  &c.,  services^  &c.,  view  of  frank-pledge,  profits 
of  courts,  &c.,  to  view,  of  frank-pledge  belonging,  &c*, 
frandiises,  ftc,  within  the  parish  and  town  of  AUon, 
or  elsewhere  in  the  county  of  Souihampton^  to  the 
aforesaid  manor,  town,  hundred,  and  other  tiie  premie 
aes  thereby  granted  or  to  any .  of  them  belonging  or 
appertaining.    The  letters-patent  also  granted  all  the 
kmg*8  reversion  and  remiunder   in  the  manor,  town, 
hundred^  &c.,  and  all  rents.    They  also  grant  unto  Sir 
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R.  T.  and  his  heirs,  the  xetum  of  writs,  and  all  fnes 
and  amerciaments,  goods  of  felons,  &c.,  and  view  of 
frankpledge  within  the  hundred,  manor,  and  town 
aforesaid;  [and  the  assaying  of  bread,  wine,  and  ale, 
^and  all  other  victuals  within  the  hundred,  manor,  town, 
and  tenements  aforesaid.]  Then  comes  the  clause 
upon  which  the  present  question  arises — "  And  (iirther, 
we  do  grant  to  Sir  R,  T.,  his  heirs  and  assigns,  that 
they  shall  for  ever  hereafter  haye  free  warren  and  free 
chase  in  all  their  demesne  lands  in  t/ie  hundred,  manor, 
town,  tenements,  and  hereditaments  aforesaid,  and  in 
all  other  lands  and  woods  being  in  the  same  hundred, 
manor,  town,  tenements,  and  hereditaments;  although 
the  same  demesne  lands  and  other  lands  and  -woods  be 
wifliin  the  bounds  of  our  forests,  jso  that  no  justice, 
forester,  or  officer  of  us,  our  heirs  or  successors,  shall 
enter  the  hundred,  manor,  town,  demesne  lands,  or 
other  lands,  woods,  tenements,  or  hereditaments,  to 
chase  therein,  or  to  take  any  thing  which  to  warren  or 
chase  belongs,  or  any  thing  which  belongs  to  the  office 
of  forester,  &c.,  or  other  officer,  without  the  leave  of 
Sir  R.  7.  and  his  heirs.*' 

The  letters-patent  then  grant  certain  immunities  to 
Sir  jR.  1\,  and  provide  that  he  and  his  heirs  shall  have 
and  enjoy  the  aforesaid  manor,  town,  hundred,  &c., 
.and,  among  other  general  words,  free  warrens  and  free 
chases,  &c.,  in  as  ample  mode  and  form  as  the  aforei> 
said  Edmund,  Earl  of  Kent,  or  any  others  having  jor 
possessing  the  aforesaid  manor,  town,  hundred,  &c., 
and  other  the  premises  above  granted,  had  or  enjoyed 
the  same,  and  as  fully  as  the  king  or  any  of  his  proge* 
nitors  ought  to  have  had  or  enjoyed  the  same.  They 
abp  contain  a  grant  by  the  king  for  a  jine  sur  done, 
grant,  et  render. 

No  other  parts  of  the  letters^patent  appear  to  bear 
upon  the  point  in  is§ue;  and  the  question  therefore  is. 
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whether  such  a  grant  as  this  shall  in  the  king's  case^ 
where  there  is  no  recital  of  any  intent  to  make  a  grant 
de  novo  of  free  warren  over  any  lands,  no  recital  of  any 
intention  to  create  such  a  burthen  upon  the  king's  own 
laods^  where  the  words  used  do  not.  necessarily  imply 
an  intention  to  create  such  a  burthen»  and  where  the 
provision  for  enjoying  as  freely  as  fbriner  possessors 
had  enjoyed^  and  for  levying  a  fine,  rather  imply  an 
intentbn  to  grant  only  what  had  before  been  enjoyed, 
have  the  effect  of  giving  the  grantee  a  right  of  free 
wanen  over  the  king's  own  land. . 

A  grant  of  free  warren  is  in  general  confined  to  the 
lands  of  the  grantee;  the  king  cannot  grant  it  over 
the  lands  of  a  third  person ;  and  though  he  might  grant 
it  over  his,  the  king's,  own  lands,  we  are  not  aware  of 
any  instance  in  which  it  has  been  done*  And,  unless 
the  words  were  such  as  to  show  unequivocally  that 
nch  was  the  intentioni  we  think  they  would  not  have 
that  effect  (a). 

The  rules  of  construction  upon  grants  bom  the 
crown  are  much  more  favourable  to  the  grantor  than 
the  rules  of  construction  upon  grants  from  ordinary 
persons.  This  is  established  by  the  case  of  the  rivet 
BamHf  in  Sir  •/•  Davis*i  reports  (&),  where  it .  was 
adjudgev  that  a  grant  of,  among  other  things,  all 
fisheries,  would  not  pass  a  royal  fishery,  such  as  the 
crown  had  by  prerogative  in  the  navigable  part  of  a 
river,  where  the  tide  ebbs  and  flows;  and  that  an 
exception  of  three-fourths  of  the  fishery  to  the  crown 
would  not  make  the  other  fourth  pass  by  the  grants 
because  the  king's,  grant  shall  pass  nothing  by  impli«' 
cation;  and  Plowden  (c)  lays  it  down,  that  words  used 
by  the  king,  which  contain  things  royal  and  things  of 

(•)  See  3  Co.  9  b;  Sav.  tO;  9  Co.  C9  b;  10  Co.  63  a,  113  b;  Dar. 
A5;  Plow.  333,334. 
{h)  DsTb,  57.  (e)  Page  333. 
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d  base  iiature»  ahaU^  in  favour  of  the  king*  be  taken  b 
$uch  sense  as  serrea  best  for  the  king,  and  aa  is  agree* 
able  with  order  and  convenience,  for,  whoi  the  words 
stand  indifferently,  and  may  be  construed  one  way  or 
other,  that  which  is  most  convenient  shall  be  tskeo. 
And  it  ia  most  convenient  that  things  approfoiated  to 
the  crown  and  to  the  prerogative  royal  afaould  tsny 
with  the  crown,  and  not  be  severed  firom  it  withaat 
fecial  words:  and  that  words  in  patents  to  aaljecta 
shall  make  such  things  to  pass  as  are  proper  fi>r  and 
suitable  to  subjects.  And  for  this,  among  other 
reasons,  a  grant  by  the  king  of  all  and  singular  mines 
within  certain  lands,  was  held  to  pass  base  mines  only, 
such  as  copper,  lead,  &c.,  not  mines  royal,  of  gold  and 
silver. 

In  the  case  now  before  the  Court,  the  lettera^patent 
grant  the  king's  manor  and  town  of  Alton,  the  king's 
hundred  of  Alton,  with  its  rights,  and  sU  other  things 
to  the  said  manor  and  hundred  belonging;  and  aim 
grants,  that  Sir  R.  1\,  his  heirs  and  assigns,  should  lor 
ever  thereafter  have  firee  warren  and  free  ehaae  in  sD 
their  demesne  lands  in  the  hundred,  manor,  town, 
tenements,  and  hereditaments  aforesaid,  and  in  all 
other  lands  and  woods  being  in  the  same  hundred, 
manor,  town,  tenements,  and  hereditaments,  altfioiigh 
tiie  same  demesne  lands,  and  other  lands  or  woods,  be 
within  the  king^s  forest;  so  that  none  of  the  king's 
officers  should  enter  the  hundred,  manor,  town, 
demesne  lands,  or  other  lands,  woods,  tenements,  or 
hereditaments,  to  chase  thereni,  &c.,  without  license 
from  Sir  R.  T,,  his  heirs  or  assigns. 

What,  then,  is  the  effect  o£the  grant  of  free  warren 
within  their  demesne  land?    And  what  the  effect  of 
the  grant  in  all  other  lands  and  woods  in  the  hundred 
manor,  town,  tenements,  and  hereditaments  ! 

It  was   pressed  iti  the   argument^    that   all  their 
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demesne  lands  meant  all  the  lands  within  the  hundredi 
dtc,  of  which  Sir  R*  T«  was  seised  in  fiae;  and  that» 
then,  the  other  lands  and  woods  would  of  necessity 
mean  the  lands  and  woods  of  the  crown,  because  the 
king  could  not  grant  free  warm  or  free  chase  de  novo 
over  Ae  lands  of  a  third  person.  Let  us  see^  then, 
whether  we  are  at  Kberty  to  say  that  diis  is  the  sense 
in  which  the  words  *^  demesne  lands"  are  used  in  this 
charter;  for,  if  we  are  not,  the  other  lands  and  woods 
vill  not  mean,  of  necessity,  the  lands  and  woods  of  the 
ennoR,  but  will  be  satisfied  by  being  applied  to  other 
lands  of  Sir  jR«  T.,  within  the  limits, 

JBfwclon  (a)  treats  of  the  question,  '^  Quid  sit  dominie 
Ciim,'*  and  considers  it  as  having  various  meanings* 
*'  Item,  domiiucum  accipitur  multipliciter.  Est  autem 
dominicinn  quod  quis  habet  ad  mensam  suam  et  propria 
ncut  sunt  btfrdlandes  Anglice«  Item,  dioitur  domini-. 
€um  viUenagium  quod  traditur  viflani^,  quod  quis  tem- 
pestivi  et  intempestivd  resumere  possit  pro  voluntate 
nvA  et  revocare.  Item,  potest  dici  dominicum  de  quo 
quis  habet  liberum  tenementum,  et  alius  usum  fructum. 
Item,  dici  poterit  dotninicum  de  quo  quis  habet  liberum 
tenementum,  et  alius  custodiami  Eodem  modo  dici 
poterit  dominicum,  de  quo  quia  habet  liberum  tenemen* 
tmn  et  alius  curam;  sicut  dicitur  de  custode  et  curatore, 
et  mide  unus  datur  a  jure,  et  alius  ab  homine.  Et 
generaliter  quaUtercunque  quis  feoffatus  fiierit  in  quf^- 
cunque  horft,  in  feodo  sibi  et  hasredibus  suis,  vel  si  ex 
cau8&  succearionis,  ita  quod  assisam  novce  disseysinae 
habere  posset  si  ejectus  esset  dum  viveret,  competit 
hsefedibus  sius  assisa  mords  antecessoris  post  mortem 
snam  si  seysitua  moriatur.  Et  sciendum  quod  domini- 
cum dicitur,  ad  differeniiam  ejus  quod  tenetur  in 
aenritio,  etunde  dicitur  tot&dic,  quodvidendum  erit 
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quid  quts  teneat  in  dominico,  et  quid  in  serritio.    £t 
regulariter  verum  est^  quod  dominicam  did  potest, 
omne  illud  tenementum  de  quo  antecessor  olriit  seysitiis 
ut  de  feodo,  sive  cum  usufructu  vel  nne,  et  de  quo  si 
ejectus  esset  dum  viveret,  recuperare  posset  per  asasam 
novas  disseysinae  licet  alius  inde  haberet  usnmfirnctum, 
et  unde  ad  declarationem  seysinas  anteoessoris  statim 
competit  haeredi  assisa  mortis  antecesaoris  si  impeditus 
fuerit,  ut  seysinam  habeat  de  tenemento  sicut  antecessor 
suus  habuerit,  et  quod  ad  hseredem  recognoscatur, 
salvo  firmario  termino  suo,  &c.  &c«    Item,  unus  teneie 
poterit  in  feodo  quoad  servitium,  sicut  dominus  capita- 
lis  et  non  in  dominico/  et  alius  in  feodo  et  in  dominico 
et  non  in  servitio^  sicut  libere.  teneos  alicujus,  &c.,  3^" 
Bracton,  thei:iefore»  speaks  of  the  word  (demesne)  domi" 
fncum,  as  applying-^r^/,  to  what  a  man  has  in  his  own 
bandSf  for  his  own  table  and  support; — secondly^  to 
what  he  has  in  the  hands  of  his  villein; — and,  after* 
wards,  more  extensivelyi  to  whatever  he  holds  in  fee. 

FletOf  which  was  written  about  a  century  after  Brae-- 
tan,  (that  is,  1340)|  seems  to  have  had  Bracion  in  view^ 
and  to  have  corrected  him  (a): — "  Do)ninicuin  autem 
mukipKciter  accipitur.  Est  autem  dominicum  projwii 
terra  ad  mensam  assignata,  et  villenagiumquod  traditur 
yillanis  ad  excolendum,  et  terra  precarid  dimissa  qui? 
tempestiv^  et  pro  voluntate  domini  poterit  revocari,  et 
sicut  est  de  terr&  corami88&  tenend&  quamdiu  commis- 
sori  placuerit.  S.  19 — Poterit  etiam  dici  dominicum  de 
quo  quis  habet  liberum  tenementum,  et  idius  usipnfiruc* 
tum/'  (curam,  &c.,  as  in  Bracton).  S.  20 — "  Domini- 
cum etiam  dicitur  ad  differentiam  ejus  quod  tenetur  et 
in  servitio*  Dominicum  est  omne  illud  tenementum  de 
quo  antecessor  obiit  seisitus  ut  de  feodo,  &c,'* 

Spelman^    besides   referring  .to  the   passage   ftom 


(a)  Lib.  O'  c.  5.  ••  18. 
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Bracttm,  says,  ''  Dominicum  edam  vox  forensis  est  et 
multiplex,  Gallis  domanium,  Italis  demanium,  Anglis 
the  demaine,  quod  nonnuUi  perperam  scribunt  demeane 
et  daaeane^ac  si  a  Gal.  de  mesne,"  that  is,  *'  sui  ipsiua 
proprium,  non  a  Latino  dominico  nasceretur.    Domi- 
nicum  didtor  patrimoniutn  domini,  atque  idem  quod 
dominium.    Nostri  vero  forenses  recentiores  solum* 
modo  pene  utuntur,  vel  ad  significandam  fundi  proprie- 
tatem,  vel  manerii  partem,  hoc  est,  terras  et  preedia 
quae  dominua  haereditari^  non  tradit  suis  tenentibus, 
sed  aut  suipsius  manibus  retinuit,  aut  ad  annos  aliquot, 
aive  voluntatem  elocavit.    Vulgo,  terrae  dominicales, 
demaine  landesJ*      Ductule,   in  his   Glossarie,    thus 
explains  dominicum: — **  Dominicum — proprietas  doma* 
Dium,  quod  ad  dominium  spectat,  quo  dominus  ad 
propriam  alendam  familiam  fruitur.      Unde,^  Anglia 
dominicum  definitur  quod  quis  faabet  ad  mensam,  sicut 
sunt  praedia  quae  bordlandes  iidem  vocant;"   and  he 
refers  to  the  passages  from  Bracton  and  Fkta.    He 
also  refers  to  Cowell — "  Dominicum  est  tota  ill^  terra 
intra  manerium  quod  dominus  feudi,  aut  in  manibus 
suis  retinet,  aut  saltem  ad  annos,  aut  voluntatem  suam 
juxta  consuetudinem  manerii,  aliis  locat."     Lord  Coke 
says  {a) — *^  Dominicum  is  not  only  that  inheritance 
wherein  a  man  hath  proper  dominion  or  ownership,  as 
it  is  distinguished  from  the  lands  to  which  another 
doth  hold  of  him  in  service,  but  that  which  is  manually 
occupied,  manured,  and  possessed,  for  the  necessary 
sustentation,  maintenance,  and  supportation  of  the  lord 
and  his  household^  and  savoureth  de  domo,  of  the^ 
house,  either  ad  mensam,,  for  his  or  their  board  and 
sustentation,  or  is  manually  received  (as  r^nts)  for 
bearing  or  defraying  of  necessary  charges,  public  or 
private.    Of  these,  says  our  author,  he  shoidd  plead^ 


tssz 
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that  he  is  seised  t»  dominico  9U0  ut  cb  feodo,  L  e.  db 
feodo  domimcahj  seu  tend  domimcali  seu  redditu  domi* 
nkaliy  whieh  is  as  much  as  to  say,  demeyne  or  cfematttf, 
of  the  hand,  u  e,  manured  by  the  hand,  or  received  by 
the  hand;  and  therefore  he  calleth  it  manual  oceupa* 
tion,  possession,  or  receipt.  And  fai  Domeiday,  demesne 
land  is  called  inland,  as,  for  example,  4  bavotas  terre  dt 
inland^  et  10  bwalas  in  seroiiio.'^  In  this  passai^e  it  is 
obvious,  thatj  when  he  speaks  of  that  wherein  a  matt 
hath  proper  dominion  or  ownership,  he  is  speaking  of 
what  he  holds  as  lord,  not  of  what  he  may  hold  of 
another  lord,  and  tlierefbre  holds  in  servitio;  for  he 
speaks  of  such  land  as  distinguished  firom  what  another 
holds  of  him  in  serviiio,  (and,  unless  he  were  lord,  no 
one  could  hold  of  him) ;  he  speaks  of  what  he  keeps  b 
hand,  as  kept  for  the  necessary  support  of  die  *'  lord*' 
(that  is,  himself)  and  his  household ;  and,  in  spealdng 
of  the  demesnes  as  inland,  he  puts  in  opposition  to 
them  what  is  in  servitio.  In  his  Complete  Copyholder, 
Lord  Coke  applies  the  same  term  *'  inland*'  to  demesnes, 
and  gives  such  an  explanation  of  the  word  "  demesnes" 
as  seems  to  show  clearly  that  it  cannot  admit  of  the 
large  construction  for  which  the  defendant  here  con-* 
tends— that  is,  "  all  the  lands  within  the  hundred,* 
&c.,  of  which  Sir  JR.  T.  was  seised  in  fee — but'that  it 
was  to  be  confined  to  what  were  within  his  manor,  wtd 
whereof  he  was  lord.  The  Saxons,  he  says  (a),  had 
manors  in  substance  nothing  dittoing  from  ours;  tliey' 
wanted  neither  demesnes  nor  services.  Their  de- 
mesnes they  termed  inlands,  because  &e  lords  kept 
them  in  their  own  hands,  and  enjoyed  them  in  theif 
own  possession.  Their  services  they  termed  utlands, 
because  tliose  were  in  the  manurance  and  occupation 
of  certain  tenants^  &c.  &c.    In  sec.  ll|he  ^03  a 


(a)  Section  2. 
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distinct  explanation  of  the  word  demesne.    ^*  Demesne,** 
he  says,  *'  tefmed  in  Latin,  demaniutn^  domanium,  or 
(hmimatm,  is  taken  in  a  double  sense,  pwprie  et  ifitpnh 
prie:  proprie,  for  that  land  whieh  is  in  the  king's  own 
hands — domamum  est  illud  quod  cofuecratum,  unitum,  et 
incorparainm  est  regi^R    tororue.     Take  domanium  in 
Ais  sense,''  he  says,  '*  and    then  you  exclude  aO 
common  persons  from  being  seised  in  domimco:  for 
admit  the  king  pass  over  (that  is,  grant  away)  the 
demesne  lands,  as  soon  as  they  come  into  a  common 
person's    bands,    desinutU  esse  terras  domtnicales;  for 
though  the  king^s  patentee  hadi  the  land  granted  to 
him  and  to  his  heirs,  yet  coming  from  the  king,  it 
must  necessarily  be  holden  ol  the  king;  but  it  is  con- 
trary to  the  nature  of  demesne  lands  to  be  holden  of 
any."    8.  12—"  Then  by  this  it  appeateth,  that  those 
lands  are  termed  improperly  demesne,  which  are  iii 
the  handa  of  an  inferior  lord  or  tenant,  nor  can  such  A 
one  in  propriety  of  speech  be  said  to  stand  seised 
of  any  land  whatsoever  in  domimco  suo:  hut  if  yoii 
obserre  narrowly  the  manner  of  pleadings,  the  words 
are  used  in  a  proper  sense,  for  you  shall  never  find  that 
an  inferior  lord  or  tenant  will  plead  that  he  is  simply 
seised  in  domhiieo,  but  still  with  this  addition,  in  domi- 
nico  suo  nt  de  feodo ;  and  that  very  aptly,  for  this  word 
*  fee^impUeth  thus  much,  that  his  estate  is  not  absolute, 
bat  depending  upon  some  superior  lord.    Therefore, 
we  conclude  with  the  feudists,  that  a  common  person 
may  aptly  be  said  to  stand  seised  in  feodo,  or  tit 
donmdeo  suo  ut  de  feodo,  but  improperly  in  domimco 
simply  (it).**     He  then  refers  to  Bracton  and  Fkia^ 
aad,  after  noticing  that  copyholds  are  parcel  of  the 
lord's  demesnes,  he  concludes  (fr)  that  those  lands  alone 
tssi  properly  be  of  the  lord's  demesnes  (if  any  lands  itt 


1839. 
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the  possession  of  inferior  lords  may  properly  chaUoige 
that  name),  which  the  lord  reserveth  in  his  own  hands 
for  the  maintenance  of  his  own  board  or  table,  be  it 
his  waste  ground,  his  arable  ground,  his  pasture  grouDdi 
&c.  Sir  Wm^  Biackstotte^a)  takes  the  distinctioD  no- 
ticed in  the  argument  between  demesne  and  tenemental 
lands,  and  describes  the  demesnes  as  lands  which  the 
lord  of  a  manor  kept  in  his  own  hands  for  the  use  of 
his  family;  and  they  were  called  terra  daminicales,ov 
demesne  lands,  being  occupied  by  the  lord,  or  domimu 
manerii,  and  his  servants. 

Upon  these  authorities,  we  think  we  are  iiiUy  war- 
ranted in  saying,  that,  though  the  word  "  demesne" 
may  in  some  cases  be  applied  to  any  fee-simple  lands  a 
man  holds,  yet  it  is  more  correct  and  usual  to  apply  it 
to  the  lands  of  a  manor,  whidi  the  lord  of  that  manor 
either  actually  has,  or  potentially  may  have^  iti  propriis 
manibus. 

The  effect  of  the  grant  in  question  will  then  be  per- 
fectly  clear.  It  will  have  conferred  on  Sir  R.  T,, 
his  heirs  and  assigns,  a  right  of  free  warren  and  free 
chase  in  those  lands  within  the  manor  of  Alien,  which 
Sir  R.  T.  had  as  lord  of  that  manor  under  the  desa^ 
tion  of  his  demesne  lands,  and  it  will  have  conferred  on 
them  a  similar  right  in  whatever  tenemental  lands  Sir 
JR.  r.  then  held  in  fee,  either  of  the  King  or  of  any 
lord  within  the  limits  mentioned  in  the  grant,  but  it 
will  have  conferred  no  other  right.  No  other  nght 
then  will  have  been  conferred  by  im|>lication,  and  the 
anomaly,  not  to  say  the  indecorum  of  a  subject's  ri(^t 
to  free  warren  and  free  chase  in .  the  lands  of  die 
crown,  while  in  the  occupation  of  the  crown,  will  Hot 
have  occured.  We  have  not  noticed  the  case  of  Ourr 
v.  Smith,  referred  to  on  the  argument,  because  we 


(tt)  2  CoiDin.  p.  90. 
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Amk  thh  cue  sufficiendy  clear  on  the  grounds  we       183S. 
have  mentioned.  V;^\>^i^ 

Attorket- 
General 

Judgment  for  the  Attorney-General.         p^J^oi,. 


ScOTTj  qui  tarn,  &c.  against  Marshall  and  Another, 

Sheriff  of  Middlesex. 

r\EBT  on  Stat.  83  H.  6.  c.  9.  against  the  defendants,  J"  *°  *^'jj"^ 
as  sheriff  of  Middlesex,  for  treble  damages  for  c.9.  against  a 
taking  from  the  plaintiff,  under  colour  of  their  office,  the  ^rtfo^fhir 
sum  of  31.  for  letting  the  plaintiff  to  bail  upon  a  bill  of  connexion 
MiddleseXy  being  a  larger  sum  than  was  allowed  bylaw  i,^  iMiS  is 
for  the  same  (viz.  4rf.);  the  further  sum  of  3*.  under  pre-  ■"®5\®"i*7  "" 

n       t*  n  1.  1  «v>  n    %  1         »n*  tablishcd  DV 

tenoe  of  a  fee  for  searching  the  office  of  the  sheriff;  a  prodacinE  the 
further  sum  of  3s.  under  pretence  of  a  fee  for  a  second  ©jammed  copy 

*^  of  a  wnt  re- 

search; and  the  sum  of  2s.  6d.  under  pretence  of  a  fee  tamed  with 

before  they  would  let  the  plaintiff  to  bail.  .     SerirTlailfff 

At  the  trial,  before  Lord  Lyndhurst  C.  B^  the  plain*  indorsed,  and 
tiff  produced  an  examined  copy  of  the  writ,  indorsed  process  was 
"  Radford  &  Co."  and  proved  that  a  bailiff  named  f  *??r25«^  ^y  * 

n    -^     .tj  11  11        Ai^'i*i    baihffofthe 

Ka^ard  had  made  the  arrest,. and  taken  3/»  for  a  bad-  same  name, 
bOTd,  and  3*.  for  searchuig  the  sheriff's  office  for  i^  ""**  that  it  is 

'  ®  ^  the  practice  of 

detainer.    Mr.  W.  BurcheU  from  the  sheriffs  office  the  sheriff's 
proved,  that  writs  usually  came  there  indorsed  by  the  ^^^  ^^'{{j*^ 
phdiitiflrs  attorney  with  flie  name  of  the  officer  by  ^"' ^''^  ?™® 
whom  they  were  to  be. executed;  that  in  general,  that  to  whom  the 
officer  was  adopted,  but  if  not,  his  name  so  indorsed  '^^^\  J?  »"■' 

^  '  ■  rest  IS  deh- 

^as  struck  out,  and  llie  name  of  another  inserted ;  and  vered,  or  to 
that  if  the  writ  came  to  the  office  without  any  indorse-  ffl^VnS 

a  bailiff's  name 
made  on  the  writ  by  the  plaintiff's  attome^r. 
Quaere,  whether  23  H.  6*  c.  9*  be  repealed  by  38  C  9..  c.  28.  and  whether,  if  it  is 
oot,  the  sheriff  is  liable  for  eitortion  committed  by  the  bailiff  for  his  own  benefit? 
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1889.       inent  it  was  indorsed  there.   Also  that  m^iere  the  officer 

^^T^^^     is  changed  before  the  warrant  was  executed,  the  name 

V.  originally  indorsed  on  the  writ  still   remained,  (the 

anSXothJi    ^^'^^  **  ^  ***  ^^  ^  ^^^  ^^^  indorsement  being 
inconvenient^)  and  such  name  was  returned  with  the 

writ;  but  that  a  memorandum  of  such  change  was  made 
in  a  book  kept  in  the  sheriff's  olEce.  Mr.  Chapman^  a 
master  in  K.  B.  proved  that  nothing  was  allowed  for  a 
bailrbond  on  taxation  between  party  and  party.  An 
objection  for  the  defendant&y  that  the  warrant  not  having 
been  produced,  no  connexion  between  the  sheriff  and 
ths  officer  was  established^  and  that  as  the  money  diji 
not  appear  to  have  been  tak^  for  the  benefit  of  the 
sheriff,  the  action  should  have  been  brought  againil 
the  officer  who  received  it»  was  overruled.  Verdict 
for  the  plaintiff  for  9/.  being  treble  damages  on  the 
sum  taken  for  a  baii-bond,  and  for  the  single  sum  of  Sf* 
charged  for  searching  the  offloe.  The  jury  also  finoid 
that  die  money  was  not  received  for  the  personal  beMil 
of  the  sheriff. 

Burchell  moved  for  a  rule  niH  to  enter  a  verdict  ii/t 
the  defendants  The  finding  of  die  jury  that  die  money 
taken  by  the  officer  wits  not  received  for  die  personal 
benefit  of  the  sheriff  amounts  to  a  verdict  for  defend- 
ant. Since  Woodgaie  v.  Kn€Uchbull(a)i  and  Siartin  v. 
Betl  (6),  it  cannot  be  objected  that  the  action  is  foimded 
on  a  penal  statute;  bul  the  fees  there  taken  were 
sheriff's  fees,  so  that  the  sheriff  was  properly  made  the 
defendants  However,  as  stat*  9  H.  6.  c«  US*  dearly 
disdngaiBheft  the  officcffi  of  sheriff  and  baiUff,  as  weD  as 
die  fee  to  be  tak^n  by  eadi|  it  may  be  Infenedj  diat 
each  was  to  become  separately  liable  to  those  penal 
provisions*  and  that  the  party  actually  guilty  of  the 
extortion  was  to  be  the  defendant.    He  also  moved  in 

(«)  ST«raiR.148. 

(h)  6  Mati.  &  Selw.  1^3}  5.  C.  1  Stark.  413. 
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arrest  of  jadgment,  that  the  statute  8  H.  6,  was  repealed 

by  32  G.  2.  e.  SB.  and  that  the  amount  of  the  fee  which 

the  sheriff  b  entitled  to  take  by  law  has  since  that  act       ~  «. 

been  regulated  by  the  allowance  of  the  master  on  taxa-  ^^^^^l^^ 

tion.  Martin  v.  Bett,  Martin  v.  Blade  {a)^  Jaques  v. 

JVkiteomb  (4),  Lovelt  v.  Simpson  (c),  George  v.  Per* 

ring  (rf),  Boldero  v.  Moss{e),  Wright  v.  Ager  (/). 

He  then  urged^  in  support  of  a  rule  for  a  new  trials 
that  Uie  copy  of  the  writ  as  returned  by  the  sheriff, 
without  the  indorsement  thereon,  being  secondary 
evidence,  was  inadmissible,  as  the  writ  itself  mi^t  have 
been  produced.  The  proper  evidence  to  connect  the 
sheriff  with  the  acts  of  his  baoUff  executing  process,  is 
the  warrant,  which,  when  executed,  remains  in  the  hands 
of  the  latter  Ibr  his  justification.  The  proof  of  the  war« 
rant  therefore  cannot  be  dispensed  vrith,  though  a  notice 
may  hate  been  j^ven  to  the  sheriff  to  produce  it.  The 
text  writers  concur  in  stating  it  to  be  necessary.  In 
Peake  on  Eeideneet  p.  448.  5  edit,  it  is  laid  down,  that 
**  the  plaintiff  must  first  give  in  evidence  the  warrant  of 
the  defendant,  either  by  calling  the  bailiff  to  produce 
it,  or  ebe  by  proving  that  It  has  been  returned  to  the 
sheriff's  office ;  and  then,  after  proving  notice,  to  pro- 
duce a  copy  or  parol  evidence  may  be  given  of  it.'' 
Phittipps,  vol.  2,  p.  137,  states  the  rule  to  be,  <'  the  fact 
of  the  sheriff  having  given  authority  to  the  bailiff  is  best 
proved  by  the  warrant  itself,  which,  in  cases  where  it 
has  been  executed,  is  usually  kept  in  the  custody  of  tihe 
officer.  For  the  purpose  therefore  of  producing  it, 
die  officer  should  be  served  with  subptena  duces  tecum;^ 
^  a  notice  served  upon  tiie  shexiff  is  not  sufficient, 
unless  the  warrant  has  been  returned.'*  To  the  same 
^fiect  is  Roscoe  on  Evidence,  483,  Sd  edit.    The  rule 

(a)  1  New  Rep.  59.  (d)  4  Esp.  63. 

(^)  1  Esp.  361.  (e)  3  Term  Rep.  417. 

(0  3  Esp.  153.   '  '      (/)5B.Mo.3S0. 


and  Another. 
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1 89S.       of  evidence  laid  down  by  these  writers  is  fully  supported. 
*^'^^      by  the  cases  referred  to,  and  by  other  authorities.*    In 
v^  Drake  v.  Sykes  (a)  it  was  held,  that  the  privity  between 

^ATJ!!!ii!l!^  ^^  sheriff  and  a  bailiff  must  be  established  by  proving 
the  original  warrant  directed  by  the  sheriff,  to  such 
bailiff,  or  such  a  notice  as  would,  in  case  of  non-produc- 
tion, let  in  secondary  evidence  of  its  contents*  In  For- 
sick  y.  Magnay  (fi)  an  action  against  a  sheriff  for  not 
arresting,  it  was  decided  that  the  officer's  name  ap- 
pearing on  the  writ,  with  a  return  of  non  est  inoenius 
by  the  old  and  new  sheriffs,  after  the  old  sheriff  had 
gone  out  of  office,  was  not  sufficient  to  connect  the  de- 
fendant with  the  officer.  In  Martin  v«  Bell(e),  an 
action  on  stat.  23  H.  6.  c.  9.  and  32  G.  2.  c.  28.  the 
plaintiff  gave  in  evidence  an  examined  copy  of  the  pre- 
cept to  the  sheriff,  with  the  bailiff's  name  indorsed  upon 
it,  and  the  sheriff's  return  of  cepi  carpus^  The  de- 
fendants had  been  served  with  a  notice  to  produce  the 
warrant,  and  it  was  proved  to  be  the  usual  course  in 
the  sheriff's  office  to  indorse  upon  every  warrant,  before 
it  was  issued,  the  name  of  the  officer  by  whom  it  was  to 
be  executed ;  and  that  the  warrant,  if  unexecuted,  was 
returned  to  the  office,  but  if  executed,  was  kept  by  the 
bailiff.  Lord  EUenborough  was  of  opinion  that  it  was 
necessary  to  produce  the  warrant,  or  to  show  some  re- 
cognition on  the  part  of  the  sheriff  or  the  agency  of 
the  bailiff. 

In  Morgan  v.  Bridges  {d),  which  was  an  action  against 
the  sheriff  for  an  escape  on  mesne  process,  the  plaintiff 
proved  an  examined  copy  of  the  writ,  with  the  name  of 
an  officer  indorsed  upon  it;  and  that  it  was  the  practice 
of  the  sheriff's  office  to  indorse  upon  the  writ  the  name 
of  the  officer  or  officers  appointed  by  the  sheriff  to  exe- 
cute the  writ.    It  was  contended,  that  this  was  sufficient 

(a)  7  Term  Rep.  113.  (e)  1  Stark.  R.  413. 

(6)  1  Msrsb.  554;  S,  C.  6  Taunt.  331.    (d)  f  Stark.  R.  S14» 
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to  show  that  the  bailiff  whose  name  was  indorsed^  made        1832. 

the  arrest  under  the   authority  of  the  sheriff^  and 

McNeil  V.  Perckard(a)  was  cited ;  but  upon  the  autho* 

rity  of  the  cases   of  Jones  v.   Wood{b)y  Blaieh  v.    Marsh  a  tt 

Archer  {c),  and  HlUv.  The  Sheriff  of  Middksex{d).  """   ^"^^  *'' 

Abbott  J*  held  that  it  was  incumbent  on  the  phiintiflT 

to  give  further  evidence  to  connect  the  defendant  with 

the  act  of  tlie  ofHceri  who  then  produced  the  warrant;  * 

hi  Hill  Y.  The  Sheriff  of  Middlesex,  the  C.  P.  held 

diat  an  exanuned  copy  of  a  writ  returned  with  a  bailiff's 

name  indorsed  thereon^  without  proof  that  the  name 

was  written  by  the  sheriff's  anthorityi  was  no  evidence 

to  prove  that  the  warrant  was  made  to  that  bailiff 

In  Jones  v*  Wood,  an  action  for  a  false  return.  Lord 

EJtenborough  held^  that  to  connect  the  sheriff  with  the 

acts  of  the  officer,  it  was  not  enough  to  show  that  the 

officer's  name  was  written  on  the  margin  of  the  examined 

copy  of  the  writ  and  return. 

Some  cases  which  may  be  cited  as  apparently  ad- 
verse  will  be  found  either  to  have  proceeded  upon  similar 
principles  to  those  acted  upon  in  the  ciisea  before  re-* 
ferred  to,  or  not  to  decide  that  the  evidence  here  pro- 
duced was  sufficient  to  fix  the  sheriff  In  Blotch  v. 
Archer,  the  warrant  was  not  produced,  but  no  objec- 
tion was  taken  on  this  ground  at  the  trial;  and  it  is 
reported  that  the  sherifTs  agent,  who  could  have  proved 
die  warrant,  upon  being  called)  <'  ran  out  of  court  to 
avmd  being  examined."  This  is  treated  as  a  material  fact 
in  the  judgment  of  Aston,  J.  and  might  probably  have  led 
to  an  inference  of  fraud  on  the  part  of  the  under-sheriff;' 
but  at  all  events,  the  case  on  this  point  is  entitled  to  my 
weight,  as  the  objection  was  only  taken  in  the  course 
of  the  argument ;  and  the  opinion  that  may  be  collected 
from  the  judgments  of  Lord  Mansfield  and  Aston,  J. , 

(«)  1  Esp.  S6S.  (c)  Cowp.  63. 

ih)  9  Cinpb.  fti9.  (d)  7  Taont.  8. 
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1889.       ibat  the  mere  indorsenient  of  the  bailiflTs  name  on  the 

^''^^      writ  h  8uffiicient  to  charge  the  iheriff  for  hk  aetSj  b^ 

V,         long  since  been  oveiTukcL    M^Nielv.Pereiardw^sui 

aSAwto  ^^^  m^^t  the  sheriff  of  Londom.   and  it  wm 

proved  to  be  the  usage  of  th^t  office  to  indorse  the 

name  of  the  officer  to  whom  th^  warrant  ^fas  diieflled 

in  the  office.    The  lame  evidence  of  usage  in  the  offiee 

*  pf  the  sheriff  of  Yorkshire  was  given  in  Tealby  t. 

Omcoign^  {a)^  ^th  the  additional  fitct  that  the  naqie 

of  the  biuliff  had  been  indorsed  upon  the  writ  in  the 

office.    Simihur  evidence  relative  to  the  praetiee  in  Ae 

office  of  the  sheriff  of  Loudon  was  adduced  in  Bowdm 

V.  Waitkman  (fi).    In  Frunda  v,  N^ave,  Bart  sheriff 

of  Efsejp  {o),  the  witpesi^  Irom  the  ^eriff'^  offic^e  whe 

^  produced  the  writ  statedt  that  the  writ  came  to  the 

office  Irom.  ^e  plaintiff's   agenl^  marked  with  the 

bailiff's  name^  and  that  he  (the  witness)  again  indiursed 

tlie  bailiff's  name  on  it. 

.  In  all  these  casesj  the  writ  itielf  with  the  origiosl 
indorsement  of  the  officer's  name,  and  not  merely  an 
CJ^ammed  copy,  was  produced ;  and  therefore*  adnut'* 
ting  them  to  be  adverse  authorities,  they  do  not  establish 
that  an  office  cppy  of  the  indoraement,  which  is  no  part 
of  the  record,  is  admissible  evidenee  to  estabSsh  the 
liability  pf  the  sheriff  for  the  acts  of  the  officer. 

,  Lord  hx^tmvM's  C,  Bt-*The  caaes  most  rriisd 
If  pen  in  support  of  the  motion  for  a  new  trial  are  nisi 
prius  decisions  i  but  the  question  as  to  the  effect  of  the 
eyidenee  now  objected  to  came  tmder  tihe  review  of  thr 
whole  court  of  C»  P»  in  Franoii  v>  NeoMf  Bermar^* 
FhiU^s(d),  and  Botoden^v.  Waiihnum,  Th&c  court 
in  diose  cases  deUberately  decided,  that  this  evidence, 
>    prima  JMe^  is  sufficient.    The  evidence  as   to  the 

(a)  2  Stark.  2011.  (c)  3  B.  &  B.  26. 

{h)  5  B.  Mo.  183.  (f?)  3  Br.  &  B.  27,  n. ;  Holt,  AdT.  BJC. 
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course  of  practice  in  the  sheriff's  office,  relatire  to  die       183i3.   • 

indorsemeDt  of  the  officer's  name  by  the  attorney  for  ^^v'^'^ 
the  phuntiffy  amounts  to  the  same  thing  as  if  the  m*  ^^ 

dorsement  were  written  by  the  undep-sheriff  himself ,  or  Marsuali. 

-  1         .1      .     ,  1     ,  .  -r*      .     *nQ  Another. 

by  some  person  expressly  authorised  by  him.  But  it 
was  further  proTed,  that  though  sometimes  the  office 
whose  name  was  indorsed  was  changed  before  the  exe* 
eution  of  the  warranty  no  alteration  of  the  indorsement 
waain  such  case  made,  whence  it  was  argtiedi  that  there 
18  no  absolute  certainty  in  this  case  that  the  officer 
Radford  actod  under  the  sheriff's  authority ;  however, 
an  entry  of  any  such  change  is  made  in  a  book  kept  at 
the  sheriff's  office,  and  aa  such  change,  when  it  actually 
takes  place,  is  an  exception  from  the  course  of  office,  it 
might  have  been  shown  by  producing  the  book.  The 
evidence  here  given  was  not  offered  as  conclusive,  nor 
do  I  so  consider  it  but  merely  as  prtwaA  facie  evidehce, 
which  ndght  have  been  rebuttod  by  die  prodnctkm  of 
die  sheriff's  book,  containing  an  entry  of  a  warrant  sub^ 
sequendy  granted  to  a  different  officer.  In  my  opinion 
ther^ore  die  writ,  with  this  indorsement,  waa  sufficient 
prima  faoie  evidence,  and  as  the  writ  is  filed  of  record, 
I  can  aee  no .  objection  to  the  admissibility  of  an  ex^* 
amified  copy* 

Bayley  B. — I  think  that  there  was  sufficient  primd 
Jheie  evidence  in  this  case  to  connect  the  sheriff  with 
the  acts  of  the  officer,  whose  name  was  indorsed  on  the 
writ ;  nor  in  diis  decision  do  we  do  more  than  bind  the 
sheriff  by  the  practice  in  his  own  office.  It  is  dear, 
aocordfng  to  the  testimony  of  Mr.  Bwekelly  that  some 
name  is  indorsed  upon  the  writ  before  the  warrant  Is 
granted,  either  in  the  sheriff*s  office  or  before  the  writ 
eomes  tbere^  and  that  the  indorsement  which  appears 
on  die  writ  when  it  is  returned  has  been  authorized  by 
the  sheriff.    After  the  writ  is  returned  and  filed,  w^ 
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1832.  mu^t  not  presume  that  the  officer  who  executed  it  would 

^■^v^  commit  the  offence  of  altering  it.    It  was  ako  proved 

^oTT  |0  {^  ^e  course  of  the  office  to  deKver  the  warrant  to 

Marshall  the  officer  whose  name  was  indorsed  on  the  writ,  and 

aad  Another.  ^^  ^^^  therefore  conclude  that  Rae^ord,  whose  name 

b  so  indorsed,  acted  under  the  authority  of  the  sheriff. 
In  Foriici  v.  Magnay  it  was  assumed,  that  if  the 
plaintiff  could  have  made  out  that  the  name  of  Owem^  the 
officer,  on  the  back  of  the  writ,  was  placed  there  by  the 
authority  of  the  late  sheriff,  that  would  have  been  su& 
ficient  to  sustain  the  action,  as  it  would  have  ainounted 
to  a  recognition  that  Owen  was  his  officer.  So  in  this 
case,  I  think  that  the  indorsement  of  Radyxhrds  name 
amounts  to  an  acknowledgment  by  the  sheriff  that  he 
grafted  the  warrant  to  that  officer. 

GaUbow  B.— The  practice  of  calling  the  sheriff's 
bailiff  to  produce  the  warrant  in  actions  against  sheriflb 
has  only  been  introduced  of  late  years.  It  has  placed 
the  plaintiffs  in  these  actions  under  great  difficulties  ,- 
so  that  I  am  not  inclined  to  extend  the  rule  of  evid^ice^ 
which  declares  this  course  to  be  nece8sary«  Two  cases 
occurred  before  me  on  the  Home  circuit,  in  which  an 
objection  similar  to  the  present  was  taken  on  the  part 
of  the  sheriff  (a).    In  die  first,  I  thought  that  the  pro- 

(a)  The  former  of  these  CMei  wu  not  moved*  The  latter  witf  m  foUom: 
T^ig^  ▼•  Curt,  an  action  for  an  excessWe  dittrets^  £ii«E  Spring  Aabet. 
ISSI.  The  plaintiff  produced  an  examined  copy  of  the  writ«  returned  with 
the  name  oiJohn  SmitA  indorsed  thereon,  who  was  proved  to  have  ezecated 
the  proceiB ;  and  the  Qndet*sheriff  atatedi  that  he  had  seen  the  writ  in  the 
office,  before  it  was  >etomed»  with  the  name  of  John  SmUk  indorsed.  On 
an  objection  raised  bjr  the  defendant's  cooasel,  that  this  evidence  was  insof- 
ficient  to  connect  the  sheriff  with  the  acU  o(  Smith,  Smith  was  called  m 
produce  the  warrant,  and  on  his  evidence  the  plaintiff  elected  to  be  non- 
suited Cumty,  in  the  following  term,  obtained  a  rule  to  set  luide  the 
noosoit,  and  for  a  new  trial ;  agrfnst  which,  Ldtm  and  Tkerigtr  showed  caase 
^ting  Starkie  on  {Ividence,  1339,  Fhilllpps  on  Evidence,  239.  BiU  v.  Tike 
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duction  of  the  writ,  with  the  officer's  name  indorsed  19S2. 
upon  it,  was,  in  connexion  with  the  other  circumstances  scorr 
in  evidence,  sufficient  to  dispense  with  the  necessity  of  v. 

producing  the  warrant;  but  in  the  second,  yielding  to  andjinotber. 
the  authority  of  the  cases  cited  by  the  defendant's 
counsel,  I  felt  bound  to  require  further  evidence,  and 
the  officer  was  called  into  the  witness  box.  I  was  not 
s&rprised,  that  on  his  evidence  the  plaintiff  submitted 
to  be  nonsuited,  as  he  came  to  speak  to  his  own  mis- 
conduct, and  was,  in  fact,  the  real  defendant  in  the 
acdon.  The  same  result  must  frequently  happen  if 
such  testimony  was  necessary  to  support  similar  actions. 
I  think,  however,  that  in  this  instance  the  necessity  did 
not  arise ;  but  that  the  indorsement  on  the  writ  and 
the  course  of  practice  in  the  sheriff's  office  sufficiently 
identified  the  officer  with  the  sheriff,  and  consequently, 
that  on  this  point  no  rule  should  be  granted. 

Vaughan  B.  concurred. 

Rule  refiised. 

Sheriff  ef  Middkiei,  &c.  They  tdioitted  that  the  writ  itielf,  with  the  in- 
dursement  of  mi  officei's  iwnie,  coupled  with  the  proof  of  piwtice  in  the 
^Mff's  oiBce,  as  to  such  indorsements,  was  good  eTidence;  but  they 
insisted  that  an  eiamincd  copy  was  not,  as  the  indorsement  was  no  part 
of  the  record.  Gurmy,  contra,  contended,  that  the  writ  as  returned  was 
a  record,  and  consequently  that  an  examined  copy  was  admissible  etidence. 
The  custom  of  all  sheriff's  offices  was  to  indorse  the  name  of  the  officer 
•ppomted  to  execute  the  writ,  and  therefore  prtmi  facU  such  indorsement 
vat  evidence  of  nntbority  from  the  sherifF.  Lord  Tenterdsn  C.J.  Inde- 
pendently of  this  question,  the  evidence  of  tlie  under-slieriiT  was  sufficient, 
•od  puts  an  end  to  the  case.  He  said  he  taw  the  writ  before  it  was  relumed, 
«ith  the  name  of  John  Smith  upon  it.  Taunton,  J.— I  think  the  act  of  the 
•heriff  in  returning  tlie  original  writ  was  an  adoption  of  Smith  as  his  officer. 

Rule  absolute. 

la  SiuufbaU  qui  tarn  ▼•  Sir  Henry  Gvtdriehe,  K.  B.  Bihry  term  ISSf, 
Ma  Wmiamg  obtained  a  rule  for  a  new  trial  on  a  similar  point,  which  is 
bcPieved  to  be  now  pending* 

The  Reporter  is  indebted  to  a  friend  for  the  above  case,  having  been  pre- 
vented by  illness  from  his  usoal  attendance. 

▼OL.  n.  T 
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jgoo        Blackett  against  The  Royal  Exchange  Assurance 

Company. 


Insurance  on  /COVENANT  on  a  policy  of  insurance  for  3000L 
bS/£  "boat  "  on  the  ship"  (written)  then  (printed)  «  upon  anj 

and  other  fur-  ]s^nd  of  goods  and  merchandize  wbatsoeyer  loaden  or  to 
free  oir  average  be  loaden;  and  also  upon  the  body,  tackle,  apparel,  ord- 
on  ship  under  nance,  ammunition,  artillery,  boat,  and  other  furniture**  of 

3/.  per  cent.        ,        ,  .      ^,  n         *-       »  ^  . 

except  general,  the  ship  Thame^f  on  a  voyage  from  London  to  Calcutta 
A  boat  slung    ^^^  hack ;  subject  to  the  usual  memorandum  ''  free  from 

on  the  davits  »         •» 

on  the  quarter  aU  average  on  corn,  flour,  fish,  salt,  fruit,  seed,  bides, 
Tnd  anothVr^*'  and  tobacco,  unless  general  or  otherwise  specially  agreed, 
average  loss  free  from  average  on  sugar,  rum,  skins,  h^np,  and  flax 
stranding. "  under  51  per.  cent.,  and  on  all  other  goods  and  on  ship 
Both  losses      under  3/.  per  cent,  except  general.*'  Without  the  words 

taken  together  *  *    w 

exceeded  3/.  "  or  if  the  ship  be  stranded"  (a).  At  the  trial  before 
Keri^  Fottg-Aan  B.,  at  the  Guildhall  sittings  after  Trimty 
singly  reached  term  18S1,  the  average  loss  on  the  ship  appeared 
Held*:"th*ar  occasioned  by  a  stranding  in  the  River  Hooghly^  near 
parol  evidence  Calcutta^  of  less  than  3/*  per  cent.,  but  a  previous  loss 
derwritere  not  of  the  pinnace  at  sea  made  the  whole  loss  exceed  3/. 
topayforlosses  pgy  cent.,  for  the  amount  of  which  the  action  was 

of  boats  so        J  11,  , 

slung,  was  in-  brought.  The  boat  was  proved  to  have  been  slung  on 
Md  that^aver-  ^^  davits  on  the  larboard  quarter,  and  to  have  been 
ape  losses  in-  properly  SO  placed  f0»  the  better  security  of  the  lives  of 
than  3/.  per*^*^  sailors  falling  overboard,  and  it  was  stated  that  on  all 
cent.,  but  ex-  yoyages  a  boat  was  invariably  so  placed.  It  was  also 
sum,  if  taken  proved  to  have  been  properly  lashed  there,  and  that  it 
^^'^li^bL'  was  lost  by  the  breaking  of  the  stem  ringbolt  in  a  stomi. 

joined  so  as  to  The  question  was.  Whether  the  two  losses  could  be 
sureT on  thr  J^^**®^  together  so  as  to  charge  the  underwriters!  The 
jnemorandum.  defendants  offered  witnesses  to  prove  the  usage  that  un* 

derwriters  did  not  pay  for  boats  slung  in  the  manoer 

(a)  See7T.R.91>. 
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proved  (a).  The  learned  judge  rejected  the  evidence, 
and  the  plaintiff  had  a  verdict  for  the  average  loss.  In 
Michaelmas  term  last,  the  Atiorney-General  moved  by 
leave  of  the  learned  judge,  for  a  nohsuit,  oh  the  ground 
that  distinct  losses,  individually  less  than  SL  per  cent., 
could  not  be  joined  so  as  to  make  particular  average 
above  that  amount  recoverable,  or  for  a  new  trial  for 
improper  rejection  of  evidence.  On  the  last  point  he 
cited  Pe/fy  v.  Royal  Exchange  Assurance  Company  (6). 
[Bayley  B.  There  the  only  usage  proved  was  of  a  fact 
that  the  sails,  &c.  of  ships  arriving  in  China,  Were  put 
on  land  during  their  stay  there.  But  evidence  of 
general  understanding  or  opinion  is  not  receivable  to 
contradict  a  written  instrument,  though  evidence  of 
specific  instances,  in  which  claims  in  respect  of  boats  so 
slung  and  washed  away,  had  been  successfully  resisted, 
mighthave  been  admissible.  VaughanB.  No  evidence 
was  giren  that  the  boat  was  improperly  slung ;  but  it 
was  pitTVed  that  it  was  the  invariable  custom  so  to  sling 
boats.  I  refused  to  receive  evidence  of  persons  from 
Uoytts  whether  a  boat  so  slung  was  covered  by  the 
policy.]  Admitting  it  properly  slung,  a  boat  so  lost  is 
part  of  the  wear  and  tear  (c),  or  is  like  goods  lashed  on 
deck,  which,  though  within  the  words  of  the  policy, 
are  not  paid  for  under  it.  On  the  other  points  the  me- 
morandum was  intended  to  protect  insurers  from  petty 
losses  occurring  during  a  protracted  vdyage.  [Bayley'B. 
If  sugar  gradually  melts  away  from  a  leak,  that  is  an 
injury  progressively  increasing  each  day,  and  though  it 
may  be  in  great  part  or  entirely  lost,  the  freighter  may 
not  be  able  tp  point  out  the  amount  of  loss  on  any  given 
day  (({).]  Stevens  on  Average,  p.  S09,  says  the  damage- 
en- each  article  enumerated'  as  free  of  average  under 
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(«)  See  Suvmt  on  A?efagc,  153>  IM.  (c)  See  S$emm,  9  «d.  150, 153, 158. 
(h)  1  Ban.  241.  (d)  See  15  East,  559  ;  16  Id,  S14. 
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5L  per  cent,  must  amount  to  5L  per  cent*    A  ride 
having  been  granted  on  both  points^ 

Spankie  Serjt.  and  Maule  showed  cause.  The 
boat  is  admitted  to  have  been  properly  slung,  and  the 
evidence  to  show  the  usage  of  underwriters  not  to  pay 
for  losses  of  boats  so  slung  was  properly  rejected.  A 
boat  is  eo  nomine  included  in  this  policy^  and  is  part  of 
the  ship's  furniture.  Then  the  written  contract  cannot 
be  contradicted  or  controlled  by  parol  evidence,  so  as  to 
alter  its  effect  (a).  By  the  usage  of  old  Lloyd's^  where 
the  particular  average  loss  exceeded  8/»  or  5/.  per  cent., 
that  per  centage  was  deducted  by  the  assurers  from  the 
amount  of  the  loss,  they  only  paying  the  ei^cess  (6)  but 
the  terms  of  the  memorandum  are  now  held  to  prevail 
The  main  question  therefore  is,  can  distinct  losses  be 

• 

added  together  so  as  to  constitute  an  average  or  partial 
loss  exceeding  3L  per  cent?  and  it  will  be  said  for 
the  defendants  that  they  cannot,  and  that  a  partial  loss 
must  be  a  loss  on  a  particular  occasion.  The  memo> 
randum  first  appeared  on  policies  in  1749|  to  protect  in- 
surers against  trifling  demands  necessarily  arising  firom 
the  perishable  nature  of  particular  articles  (c),  and  no 
certain  meaning  is  applicable  to  it  by  any  uniform  usage 
of  the  law  mereliant,  Bowring  v.  Eimslie  {d\  conse- 
quently Lord  Kenyan  there  applied  to  it  the  goieralrule 
of  law  for  construing  written  instruments  containing  ex- 
ceptions, viz.  that  the  exception  should  control  the 
instrument  as  far  as  its  words  extend,  and  no  further; 

(a)  ParkinufH  v.  ColUtr,  Park  on  Ini.  7  ed.  470 

(6)  Valin,  p.  967,  states  a  similar  practice  against  \he  won)i  tiCthe  Prrach 
Ordonnance  of  Martmlles,  but  EmtrigmtpU  later  writer,  sajfs.  Unit  esoept  other- 
wise  provided,  *'  on  sVn  tient  a  V  ordoooanoe  et  il  I'avarie  excede  «  per 
cent,  (the  sum  in  tlic  French  ordonnance)  leaassureorsdoivent  payer  reaUcre 
avarie  sans  aocune  dedoction." 
.  (c)  1  Magens  16;  1  Marsh,  on  Insumnce,  9f9;  Paik,  7  ed.  f5. 

(d)  Londtm  sittings  after  Trinity,  1790;  7  T.  R.  il6,  n.- 
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so  that  on  the  case  being  taken  out  of  the  letter  of  the 
exception  the  body  of  the  instrument  operates  in  full 
force.  CaniiUon  v.  The  London  Assurance  Company  (a) 
was  aflirmed  in  Burnett  v.  Kensington  {b)^  and  shows 
that  the  clause,  free  of  average  *'  except  the  ship  be 
stranded/'  omitted  in  this  memorandum,  was  in  the 
nature  of  a  condition,  and  that  on  its  occurrence  the 
assured  was  let  in  to  prove  an  average  loss.  The  me* 
morandmn  does  not  in  terms  require  one  single  undi- 
vided loss  amounting  to  SL  per  cent.,  and  the  object  of 
the  insurance  is  to  provide  indemnity  against  every 
contingent  of  the  voyage.  If,  on  the  arrival  a  ship, 
damaged  to.  an  amount  exceeding  SL  per  cent.,  the 
insurers  must  institute  an  inquiry  whedier  the  loss  oc- 
curred by  one  accident,  or  a  series  of  themiit  Would  be 
contrary  to  the  whole  tenor  of  their  undertaking,  and 
yet  in  case  of  sea  damage  to  ship  or  goods,  in  the 
course  of  along  voyage,  especially  to  the  goods  enu- 
merated in  the  ordinary  memorandum,  be  constantly 
occurring*  In  Le  Cheminant  v.  Pearson  (c)  an  under* 
writer  may  be  liable  to  an  average  as  well  as  a  total 
loss,  or  for  money  and  labour  bestowed  about  the 
defence,  safeguard,  and  recovery  of  a  ship  to  a  much 
greater  amount  than  the  subscription ;  for  a  policy  is 
a  contract  to  indemnify  the  assured^  and  therefore 
distinct  firom  a  bond  in  a  penalty,  where^  on  paying  the 
penalty,  the  liability  is  ended.  The  material  ingredient 
in  that  case  was,  that  the  average  loss  being  repaired 
before  the  total  loss,  the  assured  had  a  certain  claim  for 
the  former ;  as  appears  in  Livie  v.  Janson  {d\  where 
the  policy  was  on  ship  and  goods  warranted  free  from 
American  condemnation.  The  ship,  in  attempting  to 
escape  an  American  embargo,  sustained  average  loss  at 
night  by  peril  of  sea,  and  the  total  loss  happened  next 

(«)  A.  D.  1754  ;  3  Burr.  1553;  SMagens,  335.  (6)  7T.Il.  ?lO. 

(c)  4  Taunt.  367.  {d)  V2  East,  648. 
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day  by  American  condemnation.    The  average  loss  was 

held  not  recoverable,  for  the  property  of  the  insured 

being  annihilated,  the  previous  damage  to  it  was  of  no 

consequence  to  him.    As  the  assured  cannot  sue  an 

underwriter  in  case  of  sea  damage  till  it  is  ascertained  to 

hare  been  incurred,  then,  tUl  the  voyage  terminates, 

the  insured  cannot  tell  whether  or  not  an  average  loss 

has  been  sustained;  for  the  vessel  might  afterwards 

be  lost  by  a  peril  not  insured  against,  or  might  suftr  a 

total  loss ;  in  which,  as  in  Livie  v.  Jamson,  the  partial 

loss  would  be  entirely  merged.    Again,  if  no  repairs 

are   done  during  a  voyage,   the  assured  cannot  aie 

till  the  voyage  is  ended.     Stevem  (a)  only  states  the 

question  to  be  undecided  whether  the  insurers  are  liable 

when  a  ship,  having  sustained  damage  under  SL  per 

cent.,  repairs  at  an  intermediate  port,  and  afterwards 

sustains  similar  damage,  which  added  to  Ah  fonner, 

makes  the  amount  SL  per  cent.,  but  does  not  add,  that 

if  the  damage  be  not  repaired,  and  the  ship  arrives 

with  sea  damage  above  S^  per  cent.>  the  underwritsfs 

are  not  liable.    Emerigom  (i),  speaks  of  **  avarie**  and 

'^  avarie«"  as  convertible  terms,  and  synonuoous  with 

damage  and  damages,  and  in  translating  the  wovds  in 

die  English  memorandum   '^  free  of  average  under 

5/.  per  cent.,  &c.'*  renders  tliem  "  franc  d'avaries ;" 

thus  considering  that  expression  perfi^ctly  equivalent 

to  the  English  singular  **  average.*'   If  distinct  damages 

may  not  be  joined,  so  as  to  make  one  average  loss  above 

the  fixed  per  centnge,  then  if  sugar  and  like  articles 

should  flow  out  from  day  to  day  during  weaAtct  alter* 

nately  good  and  bad,  or  bad  during  all  the  voyage,  it 

would  be  almost  impossible  to  show  a  distinct  individual 

damage.    Again,  a  loss  of  98/.  per  x^ent.  night  aoenie 

(tt)  2  cd.  213. 

(6)  Trait  &  dei  Asaurances,  &c.    edit..  Pads*  1827.    Xon.  S.  p.  S.  4. 
tbi  IS.  $  444 
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froB  soccessive  piracies  of  Iei»  than  3L  per.  cent.,  and 
though  the  disoontinuity  of  each  loss  might  be  distinctly 
proved,  the  assured  would  be  unaUe  to  recover. 

The  Anomey  Qemraly  Campbell  and  FoUeli  oontr^ 
The  defendants,  without  assuming  that  the  boat  .was 
improperly  slung,  tendered  witnesses  to  show  that  by 
tiie  usage  of  underwriters  a  boat  so  slung  is  not  paid 
for  when  lost.  For  the  question  being  what  is  pro- 
tected by  the  poHey,  such  evidence  of  usage  was  admis* 
sible  to  explain  the  meaning  attached  to  the  expressions 
of  the  contracting  parties  by  mercantile  construction,  as 
dislmgiashed  firom  their  popular  sense.  In  Gabay  ▼• 
Lloyd  (^m)f  insurers  from  Lloyd^s  were  examined  as  to 
the  usage  of  settling  losses  under  the  word  **  Mortality" 
in  a  policy*  So  in  Palmer  y,Elaokhum{b\  merchants 
of  experience  at  lAoydfz  were  admitted  as  witnesses  to 
charge  the  underwriters.  The  question  as  to  goods 
lashed  on  deck  has  been,  not  whether  they  were  pro* 
periy  lashed  thare,  but  whether  goods  so  placed  were 
eofered  by  the  policy  ?  And  by  the  usage  which  has 
prevailed  as  to  construing  the  words  '^  laden  on  board" 
in  a  policy,  they  were  held  not  protected  (c).  [Bayley  B. 
Goods  so  laiihed  are  not  duly  laden  on  board  as  part  of 
the  cargo,  for  diey  incur  greater  risk  of  being  washed 
away  or  being  thrown  overboard  first  in  case  of  distress, 
hat  this  boat  was  proved  to  be  in  the  place  invariably 
used  lor  it.]  The  written  subject-matter  of  this  insu- 
mice  being  the  ship,  it  was  competent  to  prove  the 
Qsage  that  the  boat  so  slung  was  not  part  of  her  fiirm« 
ture.  In  Da  Coeia  v.  Edmunds  (d),  on  its  being  shown 
Aiat  the  deck  was  a  usual  place  for  stowage  of  vitriol,  the 
insared  recovered.  Again,  usage  of  merchants  has 
been  received  to  show  that  rice  is  not  corn,  nor  saltpetre 

(«)  3  B.  &  C.  793.        (6)  1  Bing.  63.      (c)  See  Pork's  Ins.  7  ed.  26. 
(d)  4  Camp.  14S.    Afiirmed  in  Bauc. 


1832. 

BbACKBTT 

ROVAL 

EXCBAMOE 

ASSURANCB 

COMPAHY. 


972 


CASES  IN  HILARY  TERM^ 


1882. 

Blackstt 

V. 

BoTAt 

EXCBAKCE 

AwUftANCE 

COMPAIIY, 


8alt  within  the  m^norandum  (a).  [Aijrfry  B.  The 
evidence  rejected  wu  tendered  to  show  Aat  the  boat, 
without  which  the  ship  would  not  be  completdy 
equipped^  was  not  part  of  her  furniture.  But  sodi  a 
boat  properly  secured  in  the  right  place  is  as  nnich  a 
part  of  the  ship  as  the  masts  and  sails.  Assuien  and 
assured  are  interested  in  the  ]^eserving  the  lives  of  the 
sailors.] 

Nor  can  average  losses  individually  less  than  SL 
per  cent,  be  added  together  so  as  to  exceed  that 
amount.  Underwriters  must  either  submit  to  pay  with- 
out objection,  or  be  exposed  to  the  necessity  of  institii- 
ting  inquiries  into  the  circumstances  under  which  a 
succession  of  petty  losses  may  have  occurred.  Each 
loss  is  one  of  a  series  of  breaches  of  covenant  arising 
successively,  but  no  one  taken  singly  is  without  the 
exception  in  the  memorandum.  Then  they  cannot 
be  added  together,  so  as  to  produce  a  different  eflfect  in 
the  aggregate,  viz.  to  satisfy  the  restraining  words 
of  the  memorandum,  by  condensing  distinct  losses, 
which  have  no  connection  with  each  other,  and 
separately  taken  do  not  amount  to  Si.  per«  cent.  No 
claim  against  the  assurers  arose  from  the  specific  loss 
of  the  boat  in  this  case.  Then  a  line  should  be 
clearly  defined  and  adhered  to,  to  prevent  under* 
writers  firom  being  harassed  by  petty  demands. 

This  case  differs  from  that  of  sugars  washing  rat,  in 
the  course  of  a  voyage,  as  to  which  the  end  of  the 
voyage  may  be  taken  as  consummating  the  damage:  but 
the  two  losses  are  here  as  distinct  damages,  as  if  a  fiesh 
boat  had  been  procured,  or  as  if  damage  to  the  vessel 
on  the  outward  voyage  had  been  repaired  instanter 
before  the  return  to  the  port  of  discharge.  Nor  does 
general  average  arise  from  mmute  loss  or  wear  and 
tear;  but  in  case  of  jettison  or  ransom,  or  going  into  port 

(a)  Seolt  V.  Ikurdilhn,  «  New  Rep.  S13.    Purk.  Iiis«  7  cd.  179. 
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to  repair,  the  memorandum  is  a  warranty  introduced  to       )8S2. 
at oid  the  difficulty  of  distiDguishing  wear  and  tear  from     J^^ 
the  perib  of  the  sea  which  occasion  it.    The  insurance  is  v. 

against  a  specific  loss,  not  against  the  result  of  several^    B^amos 
Had  another  boat  been  procured  at  Madras^  Le  Chemi^    Auubajich 
nmd  ▼.  Pearson  shows  the  assured  might  have  sued     ^^^^^^^^ 
for  it  as  an  average  loss,  and  that  had  a  total  loss 
accrued  subsequently,  it  might  have  been  afterwards 
recovered  as  such.    Suppose  a  partial  loss  occurred 
above  8  per  cent,  and  the  insured  recovered  their  loss 
by  repMrs  in  an  action,  could  the  underwriters  be 
liable  to  a  second  action  for  another  loss  under  3  per 
cent,  in  same  voyage?    [Lord  Lyndhurst  C.  B. — ^The 
plaintiffi,  in  answer  to  that,  ask  if  an  action  can  be 
maintained  before  tl^e  event  of  the  voyage  is  known?] 

Cfin  adv.  vuttm 

Lord  Lyndhurst  C.  B«  now  delivered  the  judg- 
ment of  the  Court. 

There  were  two  questions  in  this  case,  one,  whether 
parol  evidence  of  an  usage  was  admissible  to  show  that 
for  boats  on  the  outside  of  the  ship  slung  upon  the 
quarter  underwriters  never  paid; — the  other,  upon  the 

» 

construction  of  the  clause,  "  free  from  average  under 
Sper  cent."  whether  the  underwriter  is  answerable 
for  every  instance  of  damage,  however  small,  if  the 
aggregate  in  toto  amount  to  3  per  cent;  or  whether 
each  instance,  where  the  damage  it  occasions  can  be  as- 
certained, and  is  under  3  per  cent«  is  to  be  excluded ; — 
and  our  opinion  is  agunst  the  defendants  upon  both* 
The  policy  is  in  the  usual  form  as  to  sLip  and  goods,  and, 
aa  far  as  regards  the  ship,  imports  to  be  upon  the  ship, 
(that  is«  the  body),  tackle,  apparel,  ordnance,  muni- 
tion, boat  and  other  furniture  of  the  ship  called  the 
Thames.    Here  is  no  exception,  and  the  policy  is. 
therefore,  upon  the  face  of  it,  on  the  whole  ship,  on  cUi 
her  fumiturei  and  on  all  her  apparel.    It  was  in  evi« 
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dence  in  the  cause,  and  admitted  upon  tlie  arguneiit, 
that  upon  mich  voyages  as  that  insnred,  ships  invariably 
carry  a  boat  in  the  place  in  which  this  boat  was  earned, 
and  slung  as  this  boat  was  afaing,  and  Aat  the 
ship  would  not  be  properly  fiimbhed  or  equipped 
unless  it  had  a  boat  in  that  place  and  so  slang.  The  * 
objection  then  to  the  parol  evidence  is,  that  it  was  not 
to  explain  any  ambiguous  words  in  the  policy  or  any 
words  which  might  admit  of  doubt,  or  to  introdooe 
matter  upon  which  llie  policy  was  silent :  but  that  it  was 
At  direct  variance  wi<li  the  words  of  the  policy^  and  in 
plain  opposition  to  the  language  it  used;  vis.  that 
whereas  the  policy  imported  to  be  upon  ship,  fiimitare, 
and  apparel  generally,  the  usage  is  to  say,  that  it  is  not 
upon  all  the  furniture  and  apparel,  but  upon  part  only, 
excluding  tlie  boat.  Usage  may  be  admissible  to 
explain  what  is  doubtful,  but  it  is  never  admissible  to 
contradict  what  is  plain.  The  cases  which  are  collected 
in  1  PhilUpps,  553  to  559 ;  and  2d  vol.  36,  37.  and 
Siariie  upon  Evidence^  1032  to  1088,  establish  clearly 
this  position. 

The  authority  referred  to  in  the  argument  as  to 
goods  lashed  upon  the  deck,  seems  to  be  plainly  dis- 
tinguishable, and  to  proceed  upon  a  different  principle. 
On  an  insurance  upon  goods  the  underwriter  is  entided 
in  general  to  expect  that  diey  shall  be  carried  in  that 
part  of  the  ship  usually  appropriated  to  the  stowage  of 
goods,  not  in  a  more  dangerous  part ;  or  if  they  be 
goods  which  ought  not  to  be  placed  in  the  ordinary 
stowage,  but  in  a  more  perilous  situation,  he  ought  to 
be  apprized  either  of  the  nature  of  the  goods  or  of  Ae 
part  of  the  ship  in  which  they  are  to  be  put.  If  he  is 
left  to  suppose  they  are  ordinary  goods,  he  Ivill  natu- 
rally suppose  they  will  be  placed  where  ordinary  goods 
are  placed,  and  that  they  will  incur  the  hazard  only 
of  ordinary  goods;  and  if  he  were  to  be  made  answera- 
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ble  for  extraordinary  peril,  he  would  be  aniwerable  for 
a  peril  he  bad  not  contemplated,  and  for  which  he  had 
not  received  an  adequate  compensation.  This  as  it 
seems  to  us 'is  the  true  principle  upon  which  evidence 
of  usage  is  admitted  bb  to  goods  lashed  upon  deck. 
They  are  not  in  the  part  of  the  ship  where  goods  are 
uraally  canied,  they  are  in  more  than  usoal  peril, 
and  an  usage  that  they  are  not  covered  by  an  ordinary 
policy  upon  goods,  but  that  diey  require  a  distinct 
explanation  to  the  underwriter  of  the  part  of  the  ship 
in  which  they  are  to  be  carried,  or  (where  diat  will 
imply  the  same  information)  of  the  nature  of  the 
goods,  is  not  at  variance  with  any  part  of  the  policy,  is 
essential  to  that  infonnation  the  underwriter  ought  to 
receive  to  enable  him  to  estimate  the  risk  and  calcu« 
late  the  premium,  and  is  a  pcMtion  of  that  fairness 
which  ought  to  le  rigidly  observed  upon  all  Aese 
contracts.  Such  a  policy  is  upon  goods  generally,  and 
the  usage  explains  what  description  of  goods  are 
intended,  vis.  goods  of  ordinary,  not  of  extraordinary 
danger.  We  are,  therefore,  of  opinion  that  the  evi* 
dence  of  usage  was  properly  rejected. 

The  next  question  is  upon  the  eilect  of  the  memo* 
randum  "  free  from  average  under  three  per  cent.** 
The  memorandum  is  in  the  nature  of  an  exception. 
The  poficy  is  general,  extending  to  all  losses;  the 
memofaadmn  excepts  losses,  where  each  or  all,  accord- 
ing to  the  construction  to  be  put  upon  it ;  are  under 
diiee  patient.  The  rale  of  construction  as  to  except 
fcnsis,  that  they  are  to  be  taken  most  strongly  against 
the  party  for  whose  benefit  they  are  introduced.  The 
words  in  which  they  are  expressed  are  considered  as 
Us  wordsi  and  if  he  do  not  use  words  clearly  to  express 
his  meaning,  he  is  the  person  who  ought  to  be  the  suf- 
ferer(«),  Thewords  here  used  are  ambiguous^ capable  of 

'  <»)  3  a&  Citor^  5  B,  &  C.  S47  to SM. 
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1 883.       excluding  every  average  which  perse  is  tinder  SI.  per  cent  ^ 

^"  <*r  capable  of  including  every  average,  however  minute, 

V.  if  the  aggregate  of  difierent  av^ages  come  up  to  diat 

^^Jj^^^^    amount.    Perhaps  usage  mig^t  explain  the  ambiguity, 

Amvsahgs   and  show  which  of  the  two  alternatives  was  intended,  but 

oMPAMY.     ^g,^  ^^  QQ  evidence  of  usage.    Emerigfm  (a)  speaks 

of  averages  in  the  plural,  as  if  it  was  sufficient  that  the 

aggi^gate  of  the  averages  amounted  to  three  per  cent ; 

but  he  does  not  appear  to  us  to  speak  upon  the  subject 

in  such  a  manner  as  to  justify  a  conclusion  either  way 

upon  the  point  in  question,  and  we  are  not  aware  of 

any  other  writer  of  authority  that  does.      In  the 

absence,  therefore,  of  usage  and  authority,  it  seems  to 

us  that  we  ought  to  rest  upon  the  rule  of  construction 

we  have  mentioned,  and  according  to  that  rule  the 

defendants  are  responsible  if  the  aggregate  of  difereot 

damages  comes  up  to  S/.  per  cent.    The  consequence 

is  that  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  Torn.  11.  p.  3.  4,  edil.  Paris,  18?7. 


Clutterbuck  against  Wildhan. 

The  copy  of  a  A  COPY  of  a  writ  of  quo  mimu  directed  to  the 
^^^i^^  A  sheriff  of  London,  and  tested  25  Not>ember,  i 

fendant,  pur-  Will.  4.  was  served  on  29  December  1831,  with  a  notice 
SlJ^ed^^the  ^  *PP^*^  ^^  '  *  January  1831,  without  appearing  to  be 
sheriff  of  Lon-  signed  by  the  clerk  of  the  pteas.     Hoggins  moved  to 

u^niSno  ^*  ^^^^  ^^  «®^^^'  "*^  ^^^  ^^^^^^  Practifee  40,  but 

signatore  by 

SK*id  Se     P^  Curiam.  Thfe  two  sheriffi  of  Ltmdo*  and  Jfi* 

notice  to  ap- 
pear was  for  an  impossible  day,  v\t.  a  day  in  January  183 1,  the  service  haviiic  taken 
place  in  December  18S1.  Held,  that  the  service  should  tiot  be  set  aside;  tor  the 
sheriffs  of  London  and  Middlaex  are  but  one  officer;  the  signature  of  the  clerk  of 
the  pleas  is  no  part  of  the  writ,  find  the  defendant  cdeld  not  be  misled  by  the  day 
named  for  appearance. 


Clvttsrbuck 
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dlctex  make  but  one  officer*    The  mistake  of  inserting       18S£. 

1831  instead  of  1832  in  the  nbtice  to  appear^  was  not 

such  as  to  mislead  the  defendant,  who  might  well  ua-  v. 

derstand  what  the  period  was  to  which  it  really  re-    ^'i-^^ai^- 

ferred.     As  to  the  last  objection,  the  defendant  has 

been  served  with  a  copy  of  all  that  is  reqiured  by  stat. 

12  6. 1.  c.  S9.  s.  L    For  though  the  officer's  signature 

may  be  necessary  to«authenticate  the  writ  itself  by 

showing  him  to  be  satisfied,  it  is  not  part,  of  the  writ  so 

as  to  make  it  necessary  to  set  it  forth  in  the  copy  served. 

If  it  were  requisite  to  state  all  the  matter  contained  in 

the  writ,  the  copy  must  contain  the  seal  also. 

Motion  refused  (o). 

(a)  See  Wright  v.  Hogper,  poU, 


Davies  against  Grey. 


T 


HE  defendant  was  a  prisoner.    Notice  to  put  in  The  role  of 
and  justify  bail  was  served  on  11  January  for  the  JJ^J  Yw!l: 
14di,  and  the  bail  justified  on  the  latter  day^    The  by  which  de- 
oflker  refused  to  draw  up  the  rule  for  allowance,  and  a  no'l^^t*i"and 
fresh  notice  was  served  by  defendant  continuing  the  jusdfy  bail  at 
former  notice  to  the   1 7th,   on  which    day  Archbold  on  giving  four 
moved  to  justify.    The  objection  to  drawing  up  the  dayr  notice,  is 
allowance  is,  that  by  the  late  rule  of  all  the  cpurts{6)  not « disabling 
four  days*  notice  must  be  given  when  bail  are  to  be  put  ™!!;L]*!![*i^^^ 

^  ^  o  ^  »^  •     a  iNisoner  may 

in  and  justified  at  the  same  time.    But  that  rule  was  in-,  sull  put  in  and 
tended  to  enable  those  two  steps  to  be  taken  at  once  ''^"(^^  ^1^^ 
by  persons  who  could  not  do  so  before,  and  not  to  notice  as  he 
disable  prisoners  from  putting  in  and  justifying  bail  at  it. 
the  same  time,  on  giving  two  days'  notice  as  they  might 
do  before  the  rule,  exception  to  a  prisoner's  bail  not 

(b)  Trill.  1  W.  4.  vol.  i.  5f  0. 
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18SS.  being  allowed*  The  couft,  {JBuffkfff  Gmmmf  mi 
Vmughan  B/S|>  ia  order  to  asainukte-  the  pnMSliee,  tent 
these  questions  to  Pmke  J.  sitting  alone  in  the  pracliee 
court  of  K.B. 

Before  the  rules  of  7W nily  1  W.  4.  oouU  -a  prisoner 
put  in  and  justify  bail  on  .a  two  days*  notice,  no  bail 
having  been  put  in  at  the  time  of  giving  his  notice? 

If  he  couldy  is  this  still  Ae  practice  or  is  it  altered  by 
the  new  rule? 

Parks  J*  After  consulling  the  master  ratnmed  for 
answer,  **  He  might  before  the  new  rule  and  may  stiiL 
The  new*  rule  is  an  enabling  not  a  disabling  rule.** 

Bail  allowed. 


Weston  against  Maxwell. 

A  pitfty  ar-  T\EFENDANT  was  arrested  by  the  name  of  WaUam 

Uam  Bmry  Henry  MoxwelL    A  rule  was  obtained  for  his  dis- 

•Ma«^  will  charge  on  filing  common  bail,  and  for  giving  up  bail 

cbaiged  out  bond  to  be  cancelled  on  defendant's  affidavit  that  his 

^f.^"'^^**  name  was  WitUam  HanUUon  Maxwell. 

tuiog  coonnoa 
bail,  on  the 

Sbmlnme        J^Uy  showed  cause.      The  plaintifTs  afGdavit  is, 

iBWilliam  that  he  had  knoWn  defendant  for  five  years  by  the  name 
Hamiiton  ^^  . 

Maxweii,         ot  William  Henry  Maxwell^  and  by  no  other;  that 

whcD  plaintiff  J^ffendant  had  acknowledged  that  to  be  his  name  when 

swears  that  ^      ^ 

defendant  was  questioned   before  suit,   and  that  he  had   signed  an 

for^STc^yeljJr  ^^^^^^  '^^  certain  persons  nanied,  thiis,  W.  H. 

by  the  name 

of  WiMUun  flienry,  .and  had  told  him  that  was  his  name^  and  had  ugned  an  a|;rie- 
ment  with  other  parties  in  which  he  was  described  as  William  Henry,  thus 
W.  H.  Maxwell.  .      . 


Weston 

9. 
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Maxwell,  he  being  several  times  named  in  it  William       I8S2. 

Henry  Maxwell;  the  defendant  is  therefore  as  well 

known  by  one  name  as  the  other.    If  there  is  only  a 

doubt  he  will  be  left  to  a  plea  in  abatement.  .  Maxwell. 

J.  Jertu  in  support  of  the  rule.  One  admission  by 
defendant  that  his  name  is  William  Henry  would  not 
sustain  the  plaintiff  on  a  plea  of  misnomer,  Mestaer  v. 
Hirix{a);  nor  was  any  credit  here  obtained  by  the 
defendant.  Walker  v.  Wiltoughby{b).  The  signing 
the  agreement  not  under  seal  is  no  estoppel. 

Per  Curiam, — ^This  rulemust  be  discharged  with  costs. 
If  a  party  has  by  his  own  admissions  justified  another  in 
calling  him  by  a  particular  name,  he  is  not  to  find  faultwith 
him  for  acting  on  the  name  so  acknowledged,  though  it 
be  not  the  name  of  baptism.  He  has  not  only  acknow- 
ledged the  name  of  William  Henry  within  the  frail 
recollection  of  individuals^  but  has  signed  an  instrument 
in  which  he  is  so  described  at  full  length.  Is  not  that  an 
adoption  of  it  so  as  to  show  himself  known  as  William 
Henry  ?  Had  the  defendant  been  arrested  by  the  name 
of  William  Hamilton,  he  might  with  equal  reason  have 
made  this  application,  on  the  ground  that  he  had  never 
been  called  or  known  by  any  name  but  William  Henry. 

Rule  discharged  with  costs, 

(«)  3  MM^le  U  Selwyn,  450.  (6)  6  Taoat,  538 ;  S  Marsh.  SSO. 
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1882. 


Dob  against  Roe. 

Service  of  de-  ^HE  court  refused  John  JervU  a  rule  for  judgment 

c^ectoenton  against  the  casual  ejector  where  the  notice  in  the 

person  not       declaration  to  the  tenant  in  possession  to  appear  was 

as  tenant  in     directed  to  W.  Hughes,  and  the  service  of  the  dedara- 

possession.       ^ion  was  on  W.  Jones^  Bay  ley  B.  saying  the  irregu* 

larity  was  not  cured  by  the  words  "  tenant  in  posses* 

sion**  in  the  declaration,  and  that  it  was  not  diown 

that  Hughes  had  been  served,  or  Jones  called  on  to 

appear. 


Stephens  agamsi  Robinson  and  Another* 

PlaintiiF,  who     A  SSUMPSIT  for  work  and  labour,  with  a  count  for 

XSr'Sf  a  '"^"^y  P***-  ^*  ^^^  ^^^  ^^  *^^  Middlesex  Si^ 
newspaper,       tings  before  Lord  Lyndhurst  C.  B.  the  cause  of  action 

tSe  defendants  appeared  to  be  for  printing  a  newspaper  which  had 
that  they  originally  belonged  to  the  plaintiff.  The  sale  being 
the  proprie-  inadequate  to  the  expenses,  the  plaintiff  made  an  agree- 
tors.    He  af-    ment  with  the  defendants  to  become  proprietors,  and 

terwards  ^       ^  i» 

printed  it  for  they  paid  him  for  the  expenses  of  printing  &c.  up  to 
pTif  tli^*^  JIforeA  1831.  The  pbintiff  proved  that  since  that  time 
editoi^s  salary,  he  had  printed  the  paper  as  well  as  cards  for  adver- 
to  ascertain*'''  tishig  it,  Stating  its  nature,  objects,  &c.,  and  had  also 
date,  but  after-  paid  the  editor  part  of  his  salary.  6/.  had  been  paid  into 
amars  on  '  Court.  For  the  defendants  was  produced  the  affidavit 
TnT*  ffidT^^^t*'  of  proprietorship  lodged  at  the  stamp  office  according 

lodged  at  the 

stamp  office  pursuant  to  38  G.  S.  c.  78.  8. 1.  &  9.  was  by  the  plaiotiff,  stating  himself 
to  be  printer  **  and  sole  proprietor*'  of  the  paper.  Held,  that  he  could  not  recorer 
against  the  defendants  for  printing  it,  or  for  an^  other  act  done  by  him  to  further  its 
sale  during  the  time  to  which  the  defective  affidavit  extended. 


Stepiieks 

V, 
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to  38  G.  3.  c.  78.  sects.  1.  k  and  in  force  during  the  1&32. 
period  in  which  the  printing  was  executed;  The 
plaintiff  had  sworn  in  that  affidavit  that  he  was  printer 
and  sole  proprietor.  Bensley  v.  Bignold  (a),  and  Mar-  ^®  a"*^^ 
chatU  y.  Evans  (fi)  were  cited  to  show,  that  as  the  plaintiff 
was  not  proprietor,  or  at  utmost  not  sole  proprietor,  the 
directions  of  S8  6. 3«  c.  78.  for  the  protection  of  the 
public  had  not  been  complied  with,  so  that  the  publica- 
tion of  the  newspaper  was  illegal,  and  the  plaintiff  could 
not  recover.  The  learned  Chief  Baron  nonsuited  the 
plaintiff  giving  leave  to  move  to  enter  a  verdict. 

Spaniie  Seijt.  moved  accordingly.  The  intent  of 
the  act  was  only  to  obtain  the  name  of  some  responsible 
person  who  might  be  liable  for  libellous  articles.  The 
legal  interest  in  the  paper  continued  in  the  plaintiff,  for 
he  had  never  conveyed  it  away.  And  though  as  be- 
tween him  and  the  defendants  the  equitable  interest  was 
in  them,  still  quoad  the  public  and  the  object  of  the  act, 
the  legal  proprietorship  remained  in  him.  [Bayley  B. 
Then  he  could  not  sue  for  printing  his  owti  paper.] 
Bensley  v.  Bignold  was  a  case  of  a  wrong  printer's 
name  affixed,  and  in  Marchant  v.  Evans  no  printer's 
name  appeared. 

Lord  Lyndhurst  C.  B. — The  plaintiff  swears  ihat 
he  himself  is  proprietor  when  he  is  not  so  in  fact,  nor 
does  he  state  who  is.  That  omission  brings  this  case 
within  Marchant  v.  Evans.  The  act  38  6. 8.  c.  78.  pro- 
vides, that  no  person  shall  print  a  newspaper  till  an  affi- 
davit specifying  the  real  and  true  names  of  the  printer 
and  publisher,  and  of  all  the  proprietors,  if  their  number 
exclusive  of  the  printer  and  publisher  does  not  exceed 
two,  and  if  it  does,  then  of  two  of  such  proprietors,  ex- 
clusive of  the  printer  and  publisher,  is  lodged  at  the 

(a)  5  B.  &  Aid.  S35.  (6)  8  Taant.  14t. 

▼OL.  II.  U 


Stiphknb 
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1 8S2.  fltamp-oflice.  Now  nothing  which  fitrdiers  an  illegal  aet, 
and  is  done  in  order  to  derive  advantage  fitxn  it,  cen  be 
the  foandation  of  an  action.  No  item  unconnected  with 
^A  "^'  Ae  paper  was  claimed  at  the  trial  exceeding  die  sum 
paid  into  court.  The  object  of  the  act  was  to  procure 
the  names  of  the  real  proprietors  of  newspapeis^  sod 
the  plaintiff  must  be  taken  to  have  known  that.  I  sm 
of  opinion  that  die  plaindff  is  not  endded  to  reoover. 

Ba  YtiBY  B. — I  am  of  opinion  that  the  plaindff  cannot 
recover  for  any  wori^  and  labour  done  or  money  paid 
by  him  in  furtherance  of  the  sale  of  this  newspaper. 
The  plaintiff  takes  on  himself  to  say  he  is  the  aoie  pro- 
prietor,  but  his  only  ground  fiMr  charging  Ae  defendaiitt 
iS|  that  he  is  not  only  not  its  sole  proprietor,  but  thst 
he  has  no  interest  in  the  paper.  The  affidavit  requirsd 
by  the  act  should  disdncdy  state  who  is  the  printer  sod 
who  the  proprietor  of  the  paper,  and  wh^re  they  an 
different  persons,  should  distinguish  between  the  two. 


Gabbow  B.-— If  this  court  shouU  decide  thai  leal 
proprietors  of  a  newspaper  might  lawfully  put  forward 
another  person  to  make  the  affidavit  of  proprietorship, 
the  public  would  lose  the  protection  intended  by  the 
act,  and  the  proprietors  would  screen  themselves  from 
their  liability. 

Vauohan  B«  concurred. 


Evtn  wtiere  a  statote  direct!  a  particuUr  thing  to  lit  done,  th« 
to  do  it  is  a  direct  viohlion  of  the  statute,  though  a  penaltj  for  the  oauMi<ia 
14  annexed.  See  per  AbboU  C.  J.  in  BituUy  v.  BignoUt  5  D.&  Aid.  S39. 
S40.  where  the  pre? ious  cases  on  the  subject  are  collected  ;  and  sec  tAltli  v. 
jPMlr,9  B.  k  C.  I9f ;  Bnwn  t,  Duncan,  10  B.  k  C.  95. 
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FiELD  against  Bbacroft.  ^j^Zlr 

ZfENDERSON  moved  to  enter  up  jadgmeftt  on  The  sub- 

a  warrant  of  attorney  executed  more  than  a  year  *  g"g  *to  awar- 
before.  There  was  an  attesting  witness  who  happened  ™n^  of  attor- 
to  be  abo  the  commissioner  before  whom  the  affidnvit  affidavit  of  the 
was  swonii  and  who  had  accordingly^  as  such,  signed  ^l^ecpt>?n>  ^ 
the  affidavit,  but  did  not  join  in  swearing  it.  The  affidavit  as  the 
pUntiff  swore  te  the  execution.  bZ? wlST 

it  is  sworn,  is 

Batlet  B. — ^That  would  not  be  sufficient  unless  on  "^  '    ^ 
affidavit  that  the  attesting  witness  is  dead ;  and  there 
is  no  adIdaVit  veriiying  the  executibh  of  the  warrant  of 
attorney  on  oath,  for  the  commissioner  was  not  sworn, 
and 


Per  Curiam.'^Kuie  refused. 


WrioUt  against  Hooper. 

The  notice  at 
nr^HESIGER  had  obtained  a  rule  for  setting  aside  foot  of  service- 

the  service  of  the  quo  minus  and  all  subsequent  ^i^t^^^j^ 

proceedings,  for  irregularity,  with  costs,  for  naming  the  the  name  of 

defendant  Christopher  Wood  in  the  direction  of  the  ^  ^^\\  ^  ^^ 

EtigUsh  notice  at  the  foot  of  the  copy  served,  the  '^p',  therefore 

I     »tn  %       .1  1.  1.111  1      ^1    •      where  the  wnt 

sheriff  havuig  been  directed  m  the  body  to  take  Chns-  named  the 
^-M  Hooper.  LtLSph* 

IfdMper,  and 
Hubne  showed  cause.     The  motion  should   have  gybjoin!Swas 
been  to  set  aside  the  service  of  the  copy.     \Bayley  B.  directed  to 
He  is  served  with  the  writ  by  delivery  of  a  correct  j/^r^od^  ^  ser- 
copy.]    The  party  is  correctly  described  in  the  body  of  J^^  ^et  wide ' 

V  2  with  costs. 
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1832.       the  writ  itself.    The  notice  might  have  been  verbal,  and 

^-"^^      was  merely  subjoined  to  the  writ  to  inform  him  of  the 

v.  object  of  ity  and  when  he  was  to  appear;  nor  could  the 

Hooper.      mistake  mislead  the  defendant  as  the  return  day  was 

mentioned  in  the  body  of  the  writ. 

But  the  court  made  the  rule  absolute  with  costs, 
saying,  thaf  it  was  an  irregularity  which  deprived  the 
defendant  of  the  benefit  of  the  act  of  parliament  (a\ 
which  directs  him  to  be  served  with  a  copy  of  die  pro* 
cess  (6). 

(a)  ItiGeo.  l,c.  t9. 

(6)  Viz.  a  complete  copy  of  Uie  whole  process.    Tidd,  9  ed.  Ifft,  ld8. 
Sec  ante,  ?77. 


Smith  against  Parslow. 

In  affidnvh  for  lM[OTION  for  judgment  as  in  case  of  a  nonsuit  in  a 

judgment  as  in  i"J-  country  causc,  on  an  affidavit  that  special  baU 
caseofnon-  ^  '  ^  ^  *^ 

suit,  it  must     were  put  in  and  declaration  filed   in  Easter  Tenn; 

swonTthat  the  ^^^^^  P'^*^  ^"^  replication  were  in  Trinity  Term ;  and 
cause  wofo/  that  the  cause  then  was  "  by  the  replication  at  issue"; 
proper  tenn.     l^^t  that  plaintiff  had  not  delivered  the  issue,  or  taken 

any  step  since  the  replication. 

Per  Curiam,  The  cause  would  be  at  issue  by  the 
replication,  if  it  was  the  similiter ;  but  not  otherwise. 
It  is  better  not  to  deviate  from  the  usual  form  of  stating 
that  the  cause  is  at  issue.  Heaton  took  nothing  by 
the  motion. 
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Fox,  Assignee  Of  Suwercropp,  a  Bankriipti  against 

Mahony.  18SL 

'PROVER  by  the  assignee  of  a  bankrupt  to  recover  Depositions 

the  value  of  a  diamond  ring  delivered  by  the  buik-  commis- 
nipt  after  the  act  of  bankruptcy  to  the  defendant,  for  »Jo"«"  ©^ 

*^    ^  bankrupt  are 

the   special   purpose   of    returning  it  to  the  person  conclusive  evi- 
of  whom    it   had    been    bought.      The    defendant  l^^^^^^y 
did  not  so  return  it,  but  pledged  it  contrary  to  the  under  6  Geo. 
baihnent*      At    the  trial  at  Guildhall  before  Lord  i^^jgi,  ||,e 
Lyndhursi   C.  B.    the  plaintiff  relied  on  the    depo-  conversion  for 

.^  J  J.  X  1        t    r  •    •  which  the  as- 

sitiona  and  proceedings  taken  before  commissioners  as  signees  pro- 
sufficient  evidence  of  the  bankruptcy  under  6  Geo.  4.  J*®^  ***?** 

1     .^  jijive  taken 

c.  16.  8.  9S«    The  Chief  Baron  admitted  them  in  evi-  place  after  the 
dence  saying,  that  the  result  of  the  other  proofs  for  the  ^^^^^^^^^ 
plaintiff  must  depend  on  the  question  Whether  that  evi-  the  hankrupt 
dence  of  the  bankruptcy  was  admissible  within  the  act?  sustained^  an 
and  left  it  to  the  jury  to  say,  whether  the  defendant  action  up  to 
had  authority  to  pledge  the  ring  ?    They  found  for  the  issuing  a  corn- 
defendant.     A  rule  having  been  obtained  to  set  aside  m»s«on>and 

the  verdict  as  contrary  to  evidence,  event  the  as- 

signees should 
recover,  pay- 

12.  V*  lUckards  showed  cause.  The  plaintiff  did  roents  to  them 
not  prove  his  title  to  sue  as  assignee  of  a  bankrupt,  for  J^^  wouldTe" 
the  depositions  were  not  sufficient  evidence  of  the  bank-  protected  by 

s*  Q4  in  case 

ruptcy  under  6  Geo.  4.  c.  16.  s.  92. ;  the  test  of  their  the  commis- 
admissibility  being,  whether  the  bankrupt  himself  could  »»?"  »^«"1^  *>« 

^  °'  V  ij  afterwards 

have  sued  h&d  he  not  become  bankrupt.  Now  he  could  superseded, 
not  have  sued  in  this  case,  for  the  conversion  did  not 
take  place  till  after  the  act  of  bankruptcy.  There  was 
therefore  no  *'  debt  or  demand*'  for  which  any  right  of 
action  could  have  ever  vested  in  Suwercropp  before  his 
bankruptcy  <f 

J*  WiUiamSt  Archbold  and  Kelly ^  contra.   The  plam- 
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183S.  tiff  was  entitled  to  the  benefit  of  6  Geo.  4.  c.  16.  s.  92. 
SQ  as  to  make  the  depositions  conclusive  evidenc^e  of  tl^ 
bankruptcy,  for  be  might  have  maintained  an  action  for 
this  demand  had  not  he  become  bankrupt.  The  object 
of  the  act  was,  that  debtors  owing  money  to  traders  itt 
their  bankruptcy,  which  must  be  paid  to  some  one, 
should  be  safe  in  paying  the  assignees  without  imposQg 
on  the  latter  a  necessity  to  prove  thdr  whole  title  as  sueh. 
[Lord  Lyndkurst  C.  B.  As  between  the  assignee  and  the 
bankrupt,  if  two  months  elapse  before  proceedings  taken 
by  the  latter  to  dispute  the  commission,  it  is  taken  to  be 
regular,  but  the  bankrupt's  debtors  have  no  interest  in 
the  question,  for  they  must  pay  either  the  bankrupt  or 
his  assignees.  Thus  by  s.  94.  ioma  JUe  payments  to 
assignees  of  debts  claimed  or  recovered  by  them  are 
protected  irom  subsequent  claims  by  the  bankrupt, 
though  the  commission  be  afterwards  superseded.] 
Section  9&  applies,  for  could  the  bankrupt  have  sued, 
this  defendant  is  uninterested  in  the  validity  of  the 
commission.  There  is  nothing  in  the  words  or  object 
of  the  statute  to  show  it  to  be  limited  to  cases  where 
the  whole  transaction  takes  place  before  the  act  of 
bankruptcy.  The  object  applies  as  much  to  causes  of 
action  arising  after  the  act  of  bankruptcy  as  before. 
Sometimes  commissions  issue  on  secret  acts  of  bank- 
ruptcy committed  two  or  three  years  before.  Then  if 
this  act  is  confined  in  the  manner  hope  contended  for, 
the  assignees  in  actions  for  debts  accruing  after  the  act 
of  bankruptcy  will  be  excluded  the  relief  of  this  section 
without  reason,  as  payments  to  them  are  protected  by 
s.  94.  The  act  does  not  nutke  the  depositions  evideaoe 
in  actions  brought  by  assignees  for  "  debts  accruing 
before  the  bj^nkruptcy,"  but  "  for  any  debt  or  demand 
for  which  the  bankrupt  might  have  sustained  wij  action 
or  suit.'*  [Lord  Lyndhurst  C.  B.  You  would  add 
^  before  a  commission  had  issuedi"  for  tiH  that  eventi 
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though  after  th^  aol  of  bankniptoy,  the  bankrupt  m|^       1889« 
aueioradefatdue  tohimbeforeit.    Then  thut  chm  of     ^^'^^ 

Fox 

cases  (a)  does  not  appfy.     The  worda  *'  mtght  have  «, 

sustained/'  apply  to  past  time.]    The  section  is  incom-     MAaanff 
plete,  and  worda  must  be  interpoied  by  the  court  in  ^ 

either  view  of  it,  but  it  evidently  points  to  actions  which 
the  bankrupt  eould  have  aqsfalned  if  no  bankruptcy 
bad  taken  plaee.  For  the  right  of  action  after  that 
event  being  vested  in  the  assignees  **  might"  must  mean 
a  time  previous  to  it.  Cases  of  fraudulent  preference 
are  not  within  the  intent  of  the  section,  for  if  goods  are 
delivered  in  fraudulent  preference,  the  bankrupt  could 
not  have  sued  for  them,  such  delivery  being  good  against 
him  though  not  against  the  assignees.  There  can  be 
no  di£[erence  whether  the  demand  has  accrued  before 
or  after  an  act  of  bankruptcy,  for  the  bankrupt  might 
recover  in  either  case  until  a  commission  issued*  Then 
if  at  the  time  of  the  breach  of  the  bailment,  the  bank- 
rupt might  have  sued  notwithstanding  the  act  of  banl^- 
mptey,  hie  assignees  may  now  do  so  (6). 

Lord  Lymdhviist  C.  B.  I  am  of  opinion  that  there 
ought  lo  be  a  new  trial.  I  think  that  the  oonstmctkin  put 
by  the  counsel  for  the  plaintiff  on  the  90d  section  of  6 
Geo.  4.  c.  16.  is  the  true  one,  and  that  the  intention  of  the 
legislatiiie  wa8>  that  in  cases  where,  if  these  had  been  no 
bsnkraplcy ^  the  bankrupt  eould  have  anstained  an  action 
(and  where  no  notice  of  disputing  the  eommiflsiQa  hfts 
been  giveia  aeoeiding  to  that  section)  the  depositions 
should  be  received  as  conclusive  evidence  of  the  matters 
therein  contained.  My  judgment  proceeds  on  the 
ground  put  at  the  bar,  that  the  defendant  is  bound  to 
pay  the  bankrupt  or  the  assignees,  and  if  he  pays  the 
htter  is  protected  by  section  94  from  future  claims  by 
the  bankrupt,  though  the  commission  be  aft;erwards 

(ft)  Semb.  Fortier  ▼.  AllamoR,  t  T.  R.  479.    And  see  anU,  21  n.  (6). 
0)  Tbe  irgaiiienUim  Uie  rest  of  the  evidence  are  immaterial  berei 
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18SS.  superseded.  I  am  therefore  of  opinion,  that  the  depo- 
sitions, taken  before  the  coniroissioners  were  in  this  case 
properly  received,  within  6  G.  4,  c.  16.  s.  92. 

The  rest  of  the  court  concurred. 

New  trial  granted  on  payment  of  costs 
as  for  a  verdict  against  evidence  (a). 

*  (o)  An  application  to  malie  the  rule  absolute  without  costs,  or  fur  the 
costs  to  abide  tlie  event,  was  refused,  there  being  no  misbebaTioor,  botonl; 
error  by  the  jury  on  the  authority  to  pledge. 


Davis  against  Morgan  and  Others. 
If  one  of  seve-    Tf^    V.  Williams  moved  for  a  rule  to  show  cause  why 

ml  defendants  J^.    *l            •         r                                ^l        -r       r            f 

is  abroad,  the  ^"^  service  01  a  quo  nunus  on  the  wife  of  one  oi 

^^^  X^^  "°^  ^^^  defendants,  a  sea  captain,  during  his  absence  abroad, 

service  of  pro-  should  not  be  deemed  good  service  as  to  him,  or  why, 

^e  shall*  be  *^®  action  being  ex  contractu,  the  defendants  should 

good,  or  not  be  restrained  from  pleading  thereto  in  abatement. 

restrain  the 
other  defend- 
ants from  LqjJ  Lyndhuest  C.  B.— This  plaintiff  should  have 

pleading  in  -                    * 

abatement  in  sued  in  a  court  where  he  might  proceed  to  outlawry 


an  action  ex 
contractu. 


against  the  absent  defendants 


See  now  Ocg.  Motion  refused. 

Gen.T.3W.4. 


as 


IN  THE  Second  Year  of  WILLIAM  IV.  289 

18SS. 
Doe  dem.  Barney  and  Others  against  Adams. 

"P  JECTMENT  for  a  house  on  two  demises,  the  first  Lease  bjf  mort^ 

by  Barney  and  M.  Doyle^  the  second  by  JU.  Doyte^  Q\xinx  of  mort- 

airainst  the  assignees  of  a  lease,  for  a  forfeiture  by  non-  g^soc-    ^o>^- 

.        n         /»        gagee  demised, 

payment  of  rent  and  not  insuring  the  premises  from  nre.  and  the  execu- 
By  the  lease,  between  Barney y  mortgagee  of  the  demised  ^^^J^^' 
premises,  of  the  first  part ;    M.  Doyle,  widow,  sole  mised  and 
acting  executrix,  named  and  appointed  in  and  by  the  ^^|^  that  iT 
last  will  and  testament  of  •/•  Doyle,  deceased,  (the  mort-  operated  as 
E^^^f)  of  the  second  part;  and  N.  L.  D.  (original  les-  mortgagee, 
see),  his  executors,  administrators,  and  assigns,  of  the  ^^  '^®  ^^"~ 
third  part;  Barney y  at  the  request  and  appointment  of  the  executrix 
Af,  Doyky  demised  and  leased,  and  M.  Doyle  demised,  ""^"^J^^^l 
leased,  ratified  and  confirmed  unto  N^  L.  D.,  his  exe*  re-entry  under 
cutors  &c.,  the  premises  in  question,  habendum  for  a  ^^Jd^fo7that 
term  yet  unexpired,  at  the  yearly  rent  of  45/.,  payable  purpose  **  to 

^    ,  -    ^      -     -  o        1  1  ^«™  or  either 

to  M.  Doyiey  her  executors  &c.,  by  quarterly  payments.  ortheiD,''ehur- 
Covenants  by  jV.  L.  D.  with  Barney,  his  heirs,  execu-  ^  *J?  ^^y^t 
tors,  and  administrators,  and  with  M,  Doyle,  her  exe-  estate,  and  to 
cutors,  administrators,  and  assigns,  to  pay  rent  to  M.  ^J^j^  to^ 
Doyle  accordingly,  and  to  keep  the  premises  insured  mortgagee, 
from  fire  during  the  term.    Proviso,  that  if  the  said  ^ou^nt  in°eject- 
rent  should  be  in  arrear  21  days  after  any  of  the  days  n>«°t  for  a  for- 
fixed  for  its  payment,  or  if  iyT.  L*  />.,  his  executors,  &c«  the  demise  in 
or  assigns,  should,  not  well  and  truly  observe,  &c.  all  thetwojomtly, 

J^     ;  ^  '  was  held  not 

and  singular  the  covenants  and  agreements  in  the  sustainable, 
ifldenture  before  contained  by  him  and  them  to  be 
observed,  &c.,  the  lease  and  covenant  for  quiet  enjoy* 
ment  should  wholly  cease,  determine,  and  be  void ; ''  and 
that  the  said  Barney  and  M.  Doyle,  or  either  of  them^ 
their  or  either  of  their  executors,  administrators,  and 
assigns,  should  or  lawfully  might  at  or  immediately,  or 
at  any  time,  after  such  breach,  non-observance  or  pon^ 
performance,  enter  into  or  upon  the  said  thereby  de- 
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IMS.  mised  premisesi  or  any  part  thereof,  in  the  name  of  the 
^^'^'  whole,  and  re-possess^  retain,  and  enjoy  the  ^aiaeas 
Ba&nky      of  his  and  tneur  former  estate,  and  as  if  those  presents 

.  **  had  not  beeii  made,  any  thing  therein  contained  to  tht 

contrary  thereof  in  anywise  notwithstanding/' 

At  the  trial  at  WesimngUr  before  Lord  LymilmrM 
C.  B.  it  was  urged  for  die  defendant,  that  the  1q§b1 
estate  was  vested  in  Barney  alone  as  mortgagee, 
whereas  no  demise  by  him  only  was  laid  in  the  deebra* 
tion.  The  lessor  cf  the  plaintiff  had  a  verdict,  wiUi 
leave  to  the  defendant  to  move  for  a  noasuH;  and  a  nik 
having  beeii  cditained  aceordiiigly» 

Andrews  Seijt.  and  Sieer^  showed  eauae*  The 
demise  and  lease  was  by  Banep  aa  moptgagee»  and 
also  by  M .  Doyfe,  as  ex^utrix  of  mortgagor,  thoiigh 
idle  also  ratified  and  oonfirmed  die  lease*  The  power 
of  re-entry  is  given  tq  B^meff  and  to  M.  Diayfe  jointly, 
or  to  either,  for  the  breach  of  the  covenant  widi  both 
for  payment  of  rent  to  Af  .  Dojffe  only ;  that  shoiwa  she 
has  aa  interest  suflioient  to  support  a  covenant  for  re- 
entry by  her.  On  die  second  demise  by  M.  flayfa 
alone,  they  observed  that  it  was  not  for  the  assignee  of 
the  lessee  to  deny  the  dtle  of  either  of  the  lessors  te 
demise  or  stipulate  as  in  the  lease.  In  £W  d.  MeJ^ofd 
V.  Whk€{€^j  the  lessees  granted  an  underlease^  re* 
serving  a  right  for  the  lessees  and  lessor  to  re*eBler  in 
case  of  non-payment  of  rent.  The  demise  was  then 
laid  by  the  lessees  only,  without  joining  die  kasor^  and 
was  held  good.  For  if  it  was  held  th«^t  die  demise  must 
be  joint,  then  the  lessor,  whose  interest  was  distlBct 
from  that  of  his  lessees,  might  refuse  to  join  then  in 
the  entry,  and  thereby  make  any  loss  ecoasioned  to 
Ihmn  kreparable.    So  here,  if  it  were  heM  diat  ^» 

(a)  4  BiDg.  t76. 
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Ikofb  cQuM  not  re-enter  alone,  and  the  mortgaged  1880. 
ahoQld  refuse  to  enter,  she  ought  lose  (he  rent,  without  ^>^v"<^ 
any  power  of  ousting  the  insolvent  tenant.  BAaasv 

A  BAMS* 

Mammig  in  sufiport  <rf  tbe  rule*  Though  M.  Datfie 
had  an  interest  in  die  rent,  she  had  no  title  to  eiyoy  the 
had ;  but  th^hreach  bf  the  ooTehant  to  insure  maizes  that 
point  unneeeasary.  Then  the  legal  estate  being  iii  the 
nertgagee  Baruej^  the  demise  in  the  lease  is  by  hun  only, 
and  a  right  of  re-entry  can  only  be  reserved  to  a  lessor, 
and  not  to  a  stranger.  Treporfa  case  {a)  is  stronger 
than  the  present,  for  here  the  parties  do  not  assume  to 
demise  joindy,  but  one  only  demises,  which  the  other 
confirms.  There  the  lease  purported  to  be  joint,  and 
ia  yecHomefinfuv  the  verdict  found  was  Special,  viz\ 
^  That  A.  was  tenant  for  life,  remainder  to  B..  in  fee; 
that  both  by  deed  indented  joined  in  a  le^ise  to  the 
pkuntifF,  and  that  A.^  the  tenant  for  life,  was  alive;  the 
jury  doubted  whether  this  was  in  law  the  lease  of  both 
or  not:  and  it  was  resolved,  that  presently  by  delivery 
of  the  deed  it  was  the  deed  of  A*  during  his  Ufe,  (md  th^ 
confirmation  of  £.;  and  after  the  death  of  A*  H  was  die 
kase  of  J7.  and  the  confirmation  of  A. ;  according  to  the 
apiuon  of  Dyer  and  Browu^  Mkh.  6  &  7  £&.,  and 
because  the  plaintifi*  had  declared  on  a  joint  demise  of 
Jt.  and  jB.,  it  was  a^iudged  against  the  plaintiff." 

Lord  Lymdhurst  C.  B. — There  is  no  count  on  the 
demise  of  Barney j  the  mortgagee,  only.  It  has  been 
argued  that  the  proviso  for  re-entry  contained  in  the 
lease  would  maintain  the  ejectment,  even  if  M,  Doyle 
had  no  interest;  but  that  proviso  must  be  taken  with 
reference  to  the  previous  description  of  the  parties  in 
the  lease.  It  has  also  been  said  that  the  power  of  re- 
entry iis  reserved  to  the  executrix  of  the  mortgngor  and 

(a)  6  Rep.  15. 
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18S2.       the  mortgagee  jointly^  bul 

be  to  be  possessed  as  of  their  former  estate.  The  title 
to  the  premises  being  set  forth  on  the  instrument  of 
demise,  the  estate  taken  by  Barney  on  re-entry  must 
be  taken  with  reference  to  the  title  so  disckwed.  Now 
the  moment  re-entry  is  made  it  enures  to  his  benefily 
the  legal  estate  being  in  him.  As  to  the  use  of  the 
word  **  demise"  by  the  executrix  of  the  mortgagor,  even 
if  she  had  not  also  used  the  word  **  confirm,"  the  word 
**  demise**  would  only  have  operated  as  her  confirmation^ 

Bayley  B. — As  Barney  is  described  on  the  face  of 
the  deed  as  mortgagee,  the  effect  of  the  lease  is  to 
operate  as  a  demise  by  him,  and  a  confirmation  by  Af. 
Doyle^  till  his  estate  is  determined  by  paying  off  the 
mortgage;  after  that  event  it  would  become  the  lease 
of  M,  Doyle  and  the  confirmation  of  Barney  (a).  It 
was  therefore  very  prudent  to  have  the  lease  from  both. 
But  though  M •  Doyle  had  a  right  to  confirm,  she  had 
no  right  to  the  possession  while  Barney's  estate  lasted, 
that  is,  pending  the  mortgage;  and  she  could  not  re- 
enter till  her  estate  commenced,  for  no  party  can  have 
a  right  to  re-enter  who  has  no  reversion  (i).  Here  an 
entry,  when  made,  vested  the  legal  estate  in  possession 
in  Barney  as  mortgagee ;  and  there  is  no  instance  in 
which  the  mortgagor  and  mortgagee  have  been  held  to 
have  a  joint  interest. 

Garrow  B.  concurred. 

Vaughan  B. — The  question  in  ejectment  is»  in  whom 
13  the  legal  estate  ?  Here  the  party  not  possessed  of 
the  legal  estate  might  perhaps  have  an  equitable  title 

(a)  See  TrtporVn  case,  supra, 

(h)  Co.  Lit.  tl4.    Doe  v.  Lawrence,  4  Taunt.  S5.    And  see  A*  n 
Gddmith,  TMn.  term,  183!t,jpaf(. 
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to  the  rent,  but  mortgagor  and  mortgagee  could  not       1833. 
both  haye  the  legal  estate. 

Ultimately  the  rule  was  discharged,  and  defendant 
gave  up  possession  on  receiving  his  costs,  on  suggestion 
from  the  court  with  reference  to  other  circumstances. 

See  Vol.  T:  Sl3,  n.  (a). 


Braithwaitb  and  Another,  Assignees  of  Hopwood,  a 
Bankrupt,  against  Edward  Watts. 

pvEBT  for  money  had  and  received  by  defendant  to  Docketing  tl)e 
tlie  use  of  the  plaintiffi.    The  cause  was  tried  d^ketilig  the 
before  Lord  Lyndhurst  C.  B.  at  the  London  sittings  judgment,  and 
after  Michaelmas  term,  and  the  following  facts  were  mages,  and 
admitted  by  the  parties.  ^5*2  recover- 

ny  .  ®d  thereby,  is 

The  defendant  was  committee  of  the  lands  of  G-  not  a  sufficient 
Watts,  a  lunatic.    In  Hilary  term  1828,  the  bankrupt  ^^^^^  * 
obtained   a  verdict  in  K.  B.  against  G.  Watts.     In  within  4& 5 
Easter  term  the  postea  was  indorsed  on  the  record.  Therefore 
and  final  judgment  was  signed.    In  December  judgment  "^^^^  a  com- 
was  entered  on  the  judgment  roll.     Id  the  May  of  the  lunatic, 
same  year  G.  W*  was  found  by  inquisition  to  have  been  ?^'"*^  ^}^^ 

•^  J      ^  judgment  had 

a  lunatic  since  31  October  1826;  on  16  June  the  de-  been  obtained 
fendant  and  H.  W.  were  appointed  committees  of  his  j^^e^ted  "paid 
lands  and  person,  and  on  25  June  they  received  the  over  rents  to  a 
usual  grant  as  such.    In  August  1829,  the  Court  of  date  sXe-^  ^ 
Chancery  made  an  order  under  9  G.  4.  c.  78.  s.  1.  la)  3"?"'  ^^  ^^^ 

P  .  1      1         .  .  1  *.  rt  judgment.  It 

tor  mortgaging  the  Junatic  s  real  estate  for  payment  of  was  held,  that 
his  debts,   and  accordingly,  on  1  May  1830,  it  was  fi^bTras"for 
mortgaged  to  Hyatt  for  1400/.    The  interest  on  the  money  had 
mortgage  was  70/.  per  annum.     The  present  plaintiffs,  *" ^hTuw  ^ 

(a)  Now  lepealed,  11  G.  4.  and  1  W.  4.  c  65.  '^«  plaintiff, 

who  claimed 
as  tenant  by  elegit  under  the  judgment;  for  it  was  his  first  duty  as  committee  to 
keep  down  the  interest  on  the  mortgage. 
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1889.      after  i«?hriiig  the  judgment  by  suing  out  a  MM^ySieiM, 
issued  an  elegit,  under  which  they^  on  S5  Jttnuary  iMl, 


and  Another    obtained  from  the  sheriff  possession  of  a  moiety  of  the 
'*'  lunatic's  lands»  sUch  moiety  being  worth  105f.  per  annum. 


This  BOtkm  was  brought  to  recoter  18/.  S».  M. 
ceived  by  the  defendant^  being  on  account  of  rent  due 
for  half  a  year's  rent  of  that  moiety,  due  at  Mkkmnmer 
1831  f  and  the  question  on  the  above  facts  was.  Whe- 
ther the  judgment  of  Dtgeember  1688,  had  priority 
over  the  mortgage  of  1  May  1830?  The  defendant 
contended  that  it  had  not,  and  that  the  mortgage  was 
entitled  to  preference,  the  judgment  not  having  been 
docketed  according  to  4  &  5  TF.  |-  3f.  c.  SO.  ss.  1  &  9. 

On  this  subject  the  clerk  of  the  dockets  in  the  K.  B. 
produced  the  docket  book  of  thAt  court,  stating  that  it 
was  the  only  book  kept  there  for  docketihg  judgments, 
and  that  no  other  book  was  eVer  produced  to  persons 
searching  for  judgments  in  that  court.  In  it  appeared  ah 
totry  of  the  cause  Hopwood  v.  G.  Watts,  the  lunatic, 
with  the  number  of  the  judgment  roll;  thus  showing 
that  the  issue  roll  therein  was  docketed.  The  course 
of  office  was  stated  to  be,  to  docket  the  issues  as  in 
the  above  instance,  a  number  having  been  first  procured 
from  the  clerk  of  the  judgments,  in  order  that  parties 
Searching  in  the  docket  book  might  fiiid  the  corre- 
sponding number  of  the  judgment  roll  kept  in  the  trea- 
sury of  the  court.  The  officer  slated,  that  it  did  not 
follow,  from  such  entry  in  the  docket  book,  that  any 
judgment  was  afterwards  entered  up;  and  that,  if  judg- 
ment was  afterwards  entered  up,  no  further  entry 
Would  be  made  in  the  docket  book,  except  it  were  re- 
quired by  a  careful  attorney  to  be  completed,  by  adding 
the  amount  of  the  debt  or  damages  and  costs.  iFte  also 
said,  that,  afler  the  entry  of  the  judgment,  what  was 
a  docket  of  the  issue  became  a  docket  of  the  judgment, 
and  that  the  number  of  the  judgment  roll,  when  carried 
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in,  would  conrespood  with  that  in  the  docket  bode,  and  18M. 

cottld  be  found  accordingly  by  aearching  the  tieasury.  ^^^^^ 

The  learned  Chief  Baron  reserved  the  point,  and  the  aud  AnotKv 

pkintiffi  had  a  verdict,  with  leave  to  the  defendant  to  w^rrt 
move  to  enter  a  noaauit.    A  rule  having  been  obtained 
acQordingly, 

KeUjf  and  CiamiM  showed  cause.  The  present 
question  ia  of  oonsideraMe  tmportancei  for  as  the  mode 
of  docketing  judgments  detailed  by  the  officer  is  that 
usually  adopted  in  K.  B.,  muf^  eonfiision  may  arise  if 
it  sliould  turn  out  to  be  invalid,  as  contravening  the 
Btstttte.  But  the  act  is  substantially  complied  with  by 
die  method  here  adopted ;  for  die  docket  points  out  to 
the  person  searching  for  a  judgment  the  place  where 
he  may  And  it  A  dodtet  is  said  to  have  been  oiii- 
ginaOy  a  mere  index,  invented  by  the  courts  for  their 
own  ease  and  the  security  of  purchasers  of  lands,  to 
svoid  Ad  trouble  and  inconvenience  of  turning  over  the 
rolls  at  large  (a).  Here  the  mortgagee,  by  using  the 
doeket'BS  an  index,  would  have  found  the  number  of 
the  Judgment  roll,  so  as  to  have  enabled  the  mortgagee 
to  obtain  the  further  desired  information  from  the  latter 
document.  Though  the  prevailing  practice  of  docket* 
mg  judgments  cannot  vary  the  words  of  the  statutOi 
yet  it  may  assist  in  pointing  out  the  due  construction  of 
words  merely  directory ;  for  if  the  precise  mode  directed 
by  the  act  is  held  to  be  imperative,  a  mistake  in  the 
amount  of  damages  or  costs,  or  in  the  names,  or  an 
excess  beyond  the  exact  time  for  making  the  entries, 
would  equally  vitiate  the  whole.  Before  the  statute,  viz. 
in  Eoiier  16B7,  a  rule  was  made  in  K.  B.,  requiring  the 
pfanntiffh'  names  to  be  entered  alpliabetically  in  a  docket 
in  that  court. 

[Lord  Lyndhursi  C.  B.    The  object  of  the  stotute 

(•)  Udd,  9lli  ed.  959. 
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1833.       was,  that  all  which  the  inquirer  wished  to  find  should 

^■^•v^*^      appear  on  the  docket,  without  putting  him  to  a  further 

and'Iiiother^  inquiry  elsewhere  for  the  judgment;  and  it  appears, 

^*  that  in  this  court,  as  well  as  in  the  Common  Pleas,  the 

Watts* 

precise  course  appointed  by  the  act  has  been  followed, 
and  that  the  judgments  are  fully  docketed.  This  entry 
conveys  no  information  that  the  judgment  has  ever  been 
entered,  and  only  directs  a  search  elsewhere,  to  ascer- 
tain whether  a  judgment  has  ever  been  obtained.] 

But,  secondly,  this  defendant  is  not  in  a  situatkm  to 
object  to  the  judgment  as  insufficiently  docketed.  The 
defendant,  as  conunittee  of  the  lunatic's  estate,  is  quoad 
this  action  identified  with  him  as  judgment  debtor. 
If  so,  he  was  bound  by  the  judgment  obtained  against 
the  lunatic  by  Hopwood;  for  the  statute  which  requires 
the  docket  is  expressly  confined  to  the  protecticm  of 
mortgagees  and  purchasers.  Nor  is  there  evidence 
that  interest  was  in  arrear  on  the  mortgage,  or  that 
notice  of  the  mortgage  was  given  by  the  mor^pigee  to 
the  committee. 

[Lord  Lyndhursi  C.  B.  The  committee's  duty  was  to 
pay  the  mortgage  interest  out  of  the  first  rents  he  might 
receive  on  aceount  of  the  lunatic,  without  any  notice; 
for  as  he  is  cognisant  of  the  mortgage,  his  particular 
duty  and  situation  make  it  unnecessary  for  him  to  have 
particular  instructions  or  notice  from  the  mortgagee  to 
pay.] 

Jervis  and  Addison,  contr4.  The  statute  is  compul- 
sory, and  therefore  the  judgment,  though  carried  in,  is 
not  duly  docketed  (a).  Nor  is  the  defendant  in  the 
condition  of  the  lunatic,  the  original  judgment  debtor, 
for  he  is  only  agent  to  the  Court  of  Chancery,  and 
accountable  accordingly:  nor  can  he  as  such  have 
received  this  money  for  the  plaintiff  s  use,  for  he  was 

(a)  See  Tidd,  937.    Sngde n  on  Vendors,  A  ppendix,  43.     Dnis  w.  Strctk- 
mart,  16  Ves.  419. 
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bound,  in  the  first  place,  to  pay  ofi*  the  mortgage. 
Then  the  legal  estate  is  not  in  the  tenant  by  elegit,  nor 

B  R  A  ITHM^A  I TB 

in  the  plaintiffs  as  his  assignees,  but  in  the  mortgagee,   ^^^^  Another 
for  the  statute  prevented  it  from  passing  to  the  former  ^' 

by  the  judgment.  The  committee  is  not  identified  with 
the  mortgagor  as  his  agent.  Then,  till  he  paid  over 
the  rents,  he  held  them  for  the  party  lawfully  entitled, 
viz.  the  mortgagee.  Pope  p.  Biggs  (a).  Nor  was  the 
pkintiff,  as  assignee,  entitled  to  the  surplus  rents  re- 
caved  under  the  elegit  exceeding  the  70/.  mortgage  (&)• 
[Bayley  B*  In  that  case  the  mortgagee  allowed  the 
mortgagor  to  let,  who  therefore  became  landlord;  not- 
withstanding which  the  mortgagee  was  held  entitled  to 
compel  pajrment  of  rent  to  himself.] 

Lord  Lyndhurst  C.  B. — This  rule  must  be  made 
absolute.  On  conndering  the  terms  of  the  act,  I  think 
it  is  impossible  to  contend  that  this  judgment  has  been 
properly  docketed.  All  which  was  done  in  this  instance 
was  to  docket  the  issue;  that  took  place  long  before 
the  judgment  was  carried  in.  The  circumstance  that 
nothing  further  was  done  as  to  docketing,  is,  in  my 
opinion,  sufiicient  to  show  that  the  judgment  was  not 
docketed;  and  if  we  were  to  hold  that  the  present 
entry  is  sufficient,  it  would  be  tantamount  to  deciding 
that  judgments  need  never  be  docketed.  Then  the  title 
of  the  mortgagee  having  become  the  prior  tide,  what  was 
the  duty  of  the  defendant?  The  Court  of  Chancery 
appointed  hhn  to  manage  and  administer  the  whole 
property  of  the  lunatic,  the  judgment  debtor,  as  his 
committee.  Now  when  as  such  he  received  rents  he 
was  bound  in  the  first  place  to  protect  the  lunatic's 
property  by  keeping  down  the  interest  of  the  mort- 
gages with  the  money  thus  arising;  and  that  would  be 

(a)  9  B.  &  C.  245.  (6)  See  per  Porfce  J.  S.  C. 
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18SS.       clearly  the  proper  application  of  it  in  (be  first  instance. 
^•^^"^      Then  such  rents  cannot  be  said  to  be  exclusiyely  the 
•0^1^01^"  property  of  die  assignee  of  the  judgment  creditor^  or  to 
V*  be  received  to  his  use. 

It  has  been  said  that  it  was  not  in  evidence  that  aoy 
interest  was  in  arrear  on  the  mortgage ;  but  it  appears 
to  me  that  in  order  to  support  this  action  for  money 
had  and  received  by  the  defendant  to  the  use  of  the 
plaintiiFi  it  was  not  sufficient  to  prove  the  sum  df  IS/, 
to  have  been  received  by  the  committee  qu&  rent  of  the 
lunatic's  estate^  but  that  the  plaintiff  should  have  gone 
on  to  show  that  it  was  received  by  the  defendant  to 
his  own  use,  and  that  after  the  prior  liabilities  of  the 
estate  were  discharged,  a  surplus  sum  remained  in  his 
hands.  Here,  though  he  might  have  shown  that  the 
interest  on  the  mortgage  was  satisfied,  he  has  not  done 
so;  and  it  is  evident  from  the  dates  that  more  interest 
would  be  due  to  the  mortgagee  than  that  here  sought 
to  be  recovered,  as  received  by  the  defendant  in  lus 
character  of  committee.  That  position  being  neces- 
sary to  be  made  out  in  evidence  by  the  plainti£^  and 
not  having  been  established,  he  is  not  entitied  to  retain 
hb  verdict. 

Batley  B.  —  The  third  section  of  statute  4  &  5 
W.  &  M.  c.  20.  enacts,  tiiat  no  judgment  '*  not  dock* 
eted  and  entered  in  the  books  as  aforeuMT  shall  sSSsxX 
any  lands  or  tenements  as  to  purchasers  or  mortgagees, 
or  have  any  preference  against  heirs,  executors  or 
administrators,  in  their  administration  of  their  ances* 
tor's,  testator's  or  intestate's  estates.  Then  has  this 
judgment  been  dockjeted  and  entered  within  the  mean- 
ing of  the  words  as  cfforesaid  in  the  above  section/ 
Now  **  the^  difficulty  of  finding  out  such  judgments" 
is  the  mischief  recited  by  the  statute  as  that  which  it 
was  intended  by  its  means  to  obviate  and  te  remedy  it. 
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The  second  section  diiects  the  officers  of  the  courts  to       1832. 
"  make  or  cause  to  be  made,  and  put  into  an  alpha-      ^'^^>^^^ 
betical  docket  by  the  defendant's  name,  a  particular  ^nd^Ano^w^ 
of  all  judgments  by  confessions,  &c.  &c.,  which  shall  «• 

contain  the  name  and  names  of  the  plaintiff  and  plains 
tiffi,  the  name  and  names  of  the  defendant  and  defend- 
ants, his,  her,  or  their  place  or  places  of  abode,  &c.  if 
sudi  be  in  the  record  of  the  judgment,  and  the  debt, 
damages,  and  costs  recovered  thereby,  and  in  what 
eounty,  &c.,  the  respective  actions  were  laid,  and  the 
number  roll  of  the   entry   thereof."      This   section 
applies  to  judgments  by  default  or  confession.    Then 
foUows  a  provision  for  making  similar  dockets  in  the 
cases  of  judgments  on  verdict,  writ  of  enquiry,  and 
demurrer.      As  to  these  the  act  directs   particular 
ofiScers  named  to  carry  in  notes  in  writing,  from  which 
the  proper  persons  may  make  out  the  dockets  and 
perfect  them  in  their  docket  books.    The  defect  in 
this  instance  ia,  that  the  only  docket  entered  is  not  a 
docket  of  the  judgment,  but  of  the  issue  only;  and 
that  on  the  face  of  that  docket  it  cannot  be  ascertained 
without  further  search,   and  going  to  another  roll, 
whether  or  not  there  ever  was  a  judgment.    Then  if 
the  judgment  be  not  properly  docketed,  the  subsequent 
mortgage  conveys  the  legal  estate  of  the  property  in 
question  as  a  good  and  valid  conveyance.   So  that  if  the 
legal  estate  is  conveyed  to  the  mortgagee,  it  is  difficult 
to  say  on  what  the  elegit  is  to  attach  as  against  him  as 
so  entitled.    Had  the  money  here  sought  to  be  reco- 
vered been  even  received  by  the  lunatic  himself,  being 
the  judgment  debtor,  I  should  have  bad  great  difficulty 
in  saying  that  the  action  might  be  maintained ;  but  the 
present  defendant,  so  far  from  being  identified  with 
the  lunatic  as  his  committee,  is  in  a  very  different  posi- 
tion.   He  is  not  his  agent  or  appointee;  he  is  appointed 
by  the  Chancellor,  to  whom  the  king  has  delegated 
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1832.       ^<^t  care  and  custody  of  ihe  lunatic's  person  and 
^■^v^^      estates  to  which,  asparempairitt,  he  is  entitled.    The 
^nd  Anotl'e?  defendant  then  is  committed  under  authority  of  the 
v«  court  of  Chancery.     On  an  application  to  that  court, 

the  lunatic's  land  is  mortgaged  for  1400/.  and  the  com- 
mittee executes  the  mortgage  in  the  name  of  the  lunatic. 
Thus,  as  far  as  70/.  a  year  extends,  there  is  an  incum- 
brance, to  the  liquidation  of  which  the  defendant  must 
first  attend,  and  would  be  negUgent  of  at  his  peril 
Whether,  after  discharging  that  amount,  he  might  pay 
over  the  surplus  to  the  plaintiff  without  the  authority 
of  the  court  of  Chancery,  is  not  necessary  to  be  decided, 
but  he  is  bound  to  keep  down  the  interest  of  70/.  a  year 
due  on  the  mortgage.  It  is  said  that  the  rents  were 
much  more  than  adequate  to  that  object;  but  where  is 
the  proof  that  they  have  been  received?  There  is 
only  evidence  that  18/.  5s.  6d,  has  been  received  by 
the  defendant,  who  was  bound  to  pay  over  that  sum  to 
the  mortgagee.  The  plaintiff  has  not  made  out  his 
case,  and  a  nonsuit  must  be  entered. 

Gakrow  B. — The  act  was  passed  to  protect  pur- 
chasers against  dormant  or  unknown  incumbrancers, 
and  did  not  mean  that  the  docket  book  should  be  a 
mere  index  to  some  other  document,  but  that  it  should 
form  a  complete  instrument  for  the  purpose  of  showing 
at  once  whetiier  a  party  had  incumbered  his  lands  and 
by  what  other  judgments,  before  the  purchaser  en- 
tered into  further  negociation.  The  docket  being  bad, 
it  follows  that  judgment  of  nonsuit  must  be  entered. 

Vaughan  B. — In  this  action  the  assignees  of  a 
judgment  creditor  sue  for  rent,  which  they  insist  has 
been  received  by  the  defendant  to  their  use.  One 
question  is,  whether  this  judgment  has  been  docketed 
in  the  manner  required  by  law.    The  statute  is  a  most 
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wholesome  one,  and  full  effect  ought  to  be  given  to  it.        183S. 
The  preamble  shows  its  plain  object  to  be^  to  give      ^^^'^^^ 

Bratthwaitb 

purchasers  that  easy  information  of  the  entries  of  judg-   and  Another 
ments  which  would  render  them  safe,  and  it  accord-       ,„  ^' 

.     ,  .  Watts. 

ingly  requires  the  docket  to  mention  the  names  of  the 
parties  to  the  action,  the  description  of  the  defendant  if 
on  the  record,  and  the  debt  or  damages  and  costs.  The 
act  does  not  say  that  a  judgment  not  so  docketed  shall 
be  void,  but  it  distinctly  says  that  it  shall  not  affect 
subsequent  purchasers  or  mortgagees.  Now  the  offi- 
cer's evidence  shows  that  there  is  no  docket  of  this 
judgment,  but  that  the  entry  is  nothing  more  than  a 
docket  of  the  issue,  the  amount  of  the  debt  &c.,  not 
having  been  brought  in  and  entered  on  the  roll.  In 
Hickey  v.  Hayior  (a),  it  was  held  that  a  debt  on  a 
judgment  against  a  testator  or  intestate,  not  docketed 
according  to  the  statute,  must  be  postponed  to  a  bond 
debt,  and  had  no  effect  except  as  a  simple  contract 
debt;  and  I  am  clearly  of  opinion  in  this  case  the  judg- 
ment can  have  no  effect  against  the  subsequent  mort- 
gage. 

This  sum  appears  to  me  to  have  been  received,  not 
to  the  use  of  the  plaintiff^  but  to  that  of  the  mortgagee. 
Only  a  quarter's  interest  appears  to  have  been  received, 
which  is  much  less  than  the  sum  which  must  have  been 
inarrear. 

Rule  absolute. 

(•)  6  T.  R.  384. 
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An  attorney's 
bill  wiU 
be  referred 
to  the  Master 
to  be  taxed, 
though  after  it 
has  been  paid, 
if  the  motion 
be  made  in  a 
reasonable 
time,  though 
no  fraud  be 
imputed. 


Glasoott  against  Castle. 

nPHE  sheriff  had  paid  costs  on  an  attachment  for  not 
bringing  in  the  body,  A  rule  for  referring  the  bill 
to  be  taxed  by  the  Master  was  afterwards  obtained. 
Cause  was  shown  that  the  application  was  too  late  after 
payment  of  the  costs,  no  fraud  or  gross  overcharge 
being  imputed. 

Batley  B.  said,  that  as  the  application  had  been 
made  in  a  reasonable  time,  that  rule  did  not  apply, 
and  that  it  was  only  where  there  had  been  delay  that 
the  motion  must  be  supported  by  proof  of  fraud  or 
imposition. 


Rule  absolute. 


James,  Gent.  ag€dnsi  Child. 

If  a  paiticalar    A  SSUMPSIT  for  work  and  labour  as  a  conveyancer. 
stating  dates  Plaintiff  had  delivered  with  the  declaration  a  notice 

anditeras  fully,  th^t  the  full  particulars  of  his  demand  exceeded  three 

exceeds  three 

folios,  and       folios  (a),  concluding  by  a  general  statement  that  his 

Sod"^' to^d7'    ^^"^  ^*®  ^^^  *^®  ^^^  ^^  ^'-  *^^  conveyancing  done 
fendantac-      between  the  1  January  182S,  and  1  January  18S9. 

der  R^.^Gen.  ^  summons  for  further  and  better  particulars,  stating 

^n.  1  W.  4.  dates  and  items,  was  taken  out  on  an  affidavit  of  the 

order  a  full  defendant,  that  to  the  best  of  his  recollection  and 

narticular  to  belief,  he  had  not  received  any  other  bill  except  two 

be  delivered  to  ^  ^ 

defendant  on 

payment  of 

the  costs  and 

taking  short  notice  of  trial,  if  necessary,  though  he  may  have  had  full  particalais 

before  the  action  was  brought. 


(a)  See  Reg.  Gen.  Trin.  1  W.  4.  ante  toI.  1.  p.  521. 
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bills  Annexed,  which  were  general  statements  of  the  168S. 
total  of  bills  of  law  charges  alleged  to  be  done,  and 
that  it  was  necessary  to  his  defence  to  have  the  par^ 
ticulars  of  the  items.  This  was  met  by  an  affidavit 
produced  on  behalf  of  the  plaintiff,  that  particulars  of 
the  items  as  well  of  the  58/.  bill  for  conveyancing,  as 
of  the  two  other  bills,  had  been  fully  furnished  to  the 
defendant  some  time  ago.  The  learned  Baron  who 
was  attended  on  the  summons  refused  to  make  an 
order. 

Chilian  for  defendant  now  moved  for  a  rule  to 
show  cause  why  fiill  particulars  should  not  be  delivered, 
which  he  said  was  the  spirit  of  the  new  rule,  whether 
the  defendant  had  previously  had  an  account  rendered 
or  not.  The  restriction  to  three  folios  was  meant  to 
save  him  the  expense  of  a  longer  particular,  if  he 
had  already  had  a  full  account. 

E.  V.  WilUams  showed  cause.  The  practice  of  this 
court  was,  that  the  defendant  shall  not  have  further 
particulars,  unless  on  affidavit  that  he  never  had  had 
them,  or  had  mislaid  them,  or  did  not  sufficiently  know 
the  demand  so  as  safely  to  go  to  trial.  Here  the  re- 
verse appears,  and  a  fiill  particular  of  dates  and  sums 
has  been  delivered  (a). 

Bayley  and  Vaughan  Bs.  stated  a  like  practice 
to  have  prevailed  at  chambers,  and  that  short  notice 
of  trial  was  also  imposed  on  defendant  where  neces- 
sary :  for  it  might  be  that  though  the  defendant  had 
had  the  particulars  of  demand  before  the  action  brought, 
he  might  have  mislaid  them. 

(a)  See  new  Reg.  Gen.  Hil.  t  W.  4.  t.  47.  post. 
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1 832.  The  court  made  the  rule  absolute  on  payment  of  costs 

of  the  particulars  by  the   defendant,  and  refused  to 
give  the  plaintiff  the  costs  of  the  rule. 


NoLLEKEN  against  Severne. 

The  pleading  C\^  ^^^  ^^^^  ^^  January  notice  of  declaration  was 
a  plea  before  served,  indorsed  to  plead  in  eicht  days.    On  the 

appearance,  o  ^ 

but  within  the  Slst  the  defendant  pleaded,  though  no  appearance  had 
irid  ff^'  been  entered.  Plaintiff  signed  judgment,  treating  Ae 
pleading,  is  not  plea  as  a  nullity.    A  rule  having  been  obtained  to  set 

such  an  irregu-       •  j     ai.     •    j  *  r      •  i     •*. 

larity  as  en-     *®*"®  *"®  judgment  for  irregularity, 

titles  plaintiff 

ment  l»efbre         Archbold  showed  for  cause,  that  where  the  plea  is  a 

the  time  for  nuUity  either  in  respect  of  its  form  or  the  mode  of 
|Meadingisoot.  •        • 

pleading,  it  waives  any  ftirther  time  for  pleading  which 

may  remain;  Lockhart  v.  Maekreth  (a).  Perry  v.  Fuk- 

er  (4),  Brandon  v.  Pyne  (c). 

[Bayley  B. — The  last  case  only  shows  a  plea  in 

abatement,  after  four  days  elapsed,  dispensed  with  a 

rule  to  plead.] 

FoUett  control.  To  plead  before  appearance  entered, 
though  irregular,  does  not  entitle  the  plaintiff  to  sign 
judgment  till  the  time  for  pleading  is  out. 

Per  curiam. — The  judgment  was  signed  too  soon. 

Rule  absolute. 

(a)  5  T.  R.  663.  (6)  6  East,  549.  (e)  1  T.  B.  689. 
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The  Attorney-General  against  Munday.  1832. 

A  MOTION  had  been  made  on  the  part  of  the  Com-  a  term  fee  of 
missioners  of  stamps  that  the  bill  of  a  clerk  in  ^y^J,"  ^eii 
court  might  be  referred  back  to  the  king's  remem-  in  court  Id  a 
brancer  to  review  his  taxation.    There  were  two  ques-  ^^ton  at^suiT 
tions :  one.  Whether  a  clerk  in  court  is  entitled  to  of  the  attor- 
charge  a  term  fee  on  a  revenue  information  by  the  though  ooly  a 
attomey-ireneral  where  only  a  subpcena  ad  responden-  «ubpana  ad 

^  *  «  respondendum 

dumhas  issued,  but  no  information  has  been  previously  hasissned,and 
filed  or  any  subsequent  proceedmgs  had  ?    The  other,  ^on  has""J^ 
Whether  the  term  fee  of  a  clerk  in  court  in  a  revenue  ceded,  or  sub- 
cause  is  3s.  4d.  or  6*.  8rf.  ?  hS^SJen"^ 

These  questions  were  discussed  at  great  length  on  piace. 
affidavits  stating  the  contents  of  many  old  documents 
in  the  repositories  of  tbe  court  and  the  British  Museum. 
It  also  appeared  that  in  1807  on  the  increase  of  the  fees 
of  the  sworn  clerks  in  Chancery,  by  order  of  the  chan- 
cellor and  master  of  the  rolls,  a  table  of  fees  of  simi- 
larly increased  amount  had  been  prepared  by  the  sworn 
clerks  in  the  King's  Remembrancer's  Office,  where  the 
equity  business  of  the  exchequer  is  transacted,  and  had 
been  laid  before  the  Court  of  Exchequer.  No  order 
of  the  court  thereon  was  produced,  but  the  increased 
fees  had  been  since  received  in  many  instances. 

The  judgments  are  all  that  is  material  to  be  fur- 
ther reported. 

Lord  Lymdhurst  C.  B. — The  authority  for  issuing 
a  subpcena  in  a  revenue  prosecution  is  the  information, 
which  is  dither  filed  or  supposed  to  be  filed ;  we  are, 
therefore,  of  opinion,  that  where  it  is  not  filed,  the  offi- 
cer is  entitled  to  the  term  fee  precisely  in  the  same  way 
as.if  it  was  actually  filed  at  the  time  when  it  is  supposed 
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Obuciial 
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to  be.  The  other  question  relates  to  the  amount  of  the 
term  fee.  It  was  anciently  3s.  4fd.f  and  has  never  been 
altered  by  any  competent  authority,  nor  has  the  alleged 
change  in  fact  to  6s.  Sd.  since  1807  been  uniform,  for  it 
appears  from  the  affidavits  that  the  customs  and  excise 
boards  have  only  paid  Ss.  M.  as  well  during  as  before 
that  period^  and  that  such  payments  have  been  regu* 
larly  acquiesced  in.  In  addition  to  which,  in  18SS, 
when  the  commissioners  for  examining  into  the  salaries 
of  the  officers  of  the  courts  of  justice  reviewed  the 
proceedings  of  Ais  court,  Aey  recommended  that  the 
old  fee  of  3s.  4d.  should  be  continued.  We  are  of 
opinion,  ther^ore,  liiat  8s.  M.  only  should  be  taken 
as  a  term  fee. 


Bayley  B. — I  entirely  agree  that  the  fee  is  payable, 
and  that  it  should  be  Ss.  M.  only.  First,  as  to  its  be- 
ing payable:  the  subpcena  is  issued  on  the  presumption 
that  an  information  has  been  previously  filed,  and  it  is 
conceded  that  if  it  had  been  so  filed  the  term  fee  would 
have  been  payable.  Now  it  is  at  the  instance  of  die 
party  by  whom  tiiese  costs  are  taxed  and  are  to  be 
paid,  that  the  subpoena  issues  without  filing  the  in- 
formation. As  to  the  amount,  it  is  conceded  that  tiD 
1807  its  amount  was  3s.  4rf.  only,  and  I  am  of  opiidoD, 
that  no  competent  authority  has  since  altered  it. 

Garrow  B*  concurred. 


Vauohan  B. — As  the  process  of  subpoena  imports 
tiiat  the  iitfotmadon  has  been  filed,  it  imist  be  taken 
that  a  proceeding  has  been  instituted,  in  respect  of 
which  the  term  fee  is  payable.  The  question  tliereto 
is  simply  on  its  quantum,  and  judges  cannot  be  too 
vigilant  tiiat  the  taidng  improper  fees  does  not  hj 
silent  acquiescence  become  inveteratef  aoas  toestsbU 
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the  appearance  of  a  title  to  them.  Now  though  the 
statute  8  O.  4.  c.  69.  empowers  this  court  to  make  any 
alteration  in  them  which  they  think  proper^  that  au- 
thority has  never  been  exercised.  Then  we  are  simply 
called  on  to  say  whether  there  is  any  authority  to  ckim 
a  term  fee  of  6s.  8d.  in  this  instance^  and  we  are  of 
opinion  that  there  is  notj  and  that  3s.  M.  only  can  be 

taken. 

Rule  accordingly. 


307 
1382. 

Tlie 

ArrosHEY- 

GEVEftAL 

V, 

Mum  DAY. 


The  Attorney-General  and  Shepherd  fer  the  com- 
missioners of  stamps. 

Jervh  and  Follett  for  the  clerk  in  court. 


Notts  agamsi  Curtis. 


to  be  granted  '*  on  the  usual  terms.*' 


THE  defendant  had  obtained  a  rule  to  change  the  JjjJJ^^^„ 

venue  from  Lincoln  to  Nottingham,  having  pre-  defeodant 
▼iously  had  time  to  plead  by  a  judge's  order,  expressed  ^^f^r 

having  obtain- 
ed an  order  for 
time  to  ^ead| 

Miller  showed  cause.     The  words,  "  on  the  usual  «preM«a  to 

be  granted 

terms/'  include  an  undertaking  by  the  defendant  not  to  <<  on  the  nsoal 
move  to  change  the  venue.    The  books  of  practice  (a)  J®""*»  ^^^ 
and  Waring  v.  HoU  (A)  show  that  this  is  a  general  rule  duoe  a  condi- 
not  affected  by  the  question,  Whether  the  plaintiff  orfljrtolnlble 
woald.be  delayed,  or  a  trial  would  be  lost  or  not?    It  ^^^  ^  move 
has  been  expressly  adhered  to  in  this  court  in  Waring  poM.  nem- 
V.  Holt  and  BreUargh  v.  Deardon  (c),  both  of  which  ^^f^  ''*>«/«  • 

**  rule  to  change 

(a)  Tidd'.  Pr.  9  ed.  609;  D-^  6D.  (»)  3  fti  S.  SLTbuiS 

(e)  1  M.  &  y.  106.  by  the  defend- 

ant in  a 
country  canse,  against  which  it  was  shown  for  caose^  that  dme  to  plead  had  been 
8nttte4  bj  a  jn^s's  order  ^  on  Ihe  uMal  teraM  i^  the  court  ntMmed  the  order  on 
payment  of  costs,  and  changed  thevende;  for  the  judgment  could  not  be  delayed. 
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183S.  vci^  town  causes;  and  in  the  first,  the  court  refused 
to  change  the  venue,  though,  to  obviate  the  objection 
of  the  plaintiflr,  the  defendant  offered  to  give  judgment 


Notts 

.  V, 


Curtis.       of  the  term. 


Power  contra  in  support  of  the  rule.  The  doctrine 
relied  on  on  the  other  side  only  applies  to  town  causes, 
and  the  decisions  cited  proceeded  on  the  delay  occa- 
sioned to  the  plaintiff.  No  case  shows  that  where  the 
defendant  has  obtained  tune  to  plead  on  the  usual 
terms,  the  plaintiff  is  entitled  to  retain  the  venue,  un- 
less he  would  be  delayed  in  his  judgment  by  the  pro- 
posed change  of  it.  There  can  be  no  reason  for  dis- 
charging this  rule,  for  whether  the  venue  be  changed 
or  not,  the  plaintiff,  if  successful,  will  obtain  judgment 
at  the  same  period. 

Lord  Lyndhurst  C.  B. — Though  the  cases  cited 
were  town  causes,  yet  this  court,  in  Waring  v.  HoU, 
laid  it  down  as  a  general  rule,  that  the  defendant  can- 
not change  the  venue  after  having  obtained  an  order 
to  plead  **  on  the  usual  terms"  generally  expressed.— 
That  rule  has  been  adopted  by  the  books  of  practice, 
and  appears  to  have  been  always  observed  in  diis 
court.  Now  it  is  absolutely  necessary  that  rules  of 
practice  should  be  uniformly  adhered  to  till  altered  by 
competent  authority,  for  otherwise  it  would  be  impos- 
sible for  attomies  to  advise  their  clients  in  the  due 
course  of  proceeding  in  causes.  Here  the  defendant 
had  it  in  his  power  to  have  drawn  up  the  order  spe- 
cially, and  to  have  inserted  the  exception  **  without 
prejudice  to  an  application  to  change  the  venue  ;**  but 
as  the  plaintiff  will  not  be  delayed,  the  order  may  be 
amended  in  that  respect  on  payment  of  costs. 

Bayley  B. — If  the  defendant  had  applied  to  insert 
these  words  in  the  order,  it  would  have  been  done  as  a 


Curtis. 
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matter  of  course;  then  we  may  amend  the  order  now,       ISI)^. 
as  the  plaintiff  will  not  be  delayedi  and  no  injury  can 
result  from  the  defendant  having  a  few  more  days  time 
to  try. 

Vauohan  B. — There  can  be  no  objection  to  this 
amendment  taking  place  on  payment  of  costs.  I  have 
repeatedly  inserted  this  condition  in  orders  for  time  to 
plead. 

Order  amended  on  payment  of  costs. 

Rule  absolute  to  change  the  venue. 


Graham  against  Brown. 

A  SSUMPSIT  by  indorsee  against  the  acceptor  of  a  A  plaintiff  re 
^^  hiU  of  exchange,  dated,  drawn,  and  indorsed  in  Lan-  j?S  eII^? 
don^  in  payment  of  a  debt  arising  there,  and  accepted  land,  who  sues 
payable  at  a  London  banking-house.    The  plaintiff  ^gident  in 
and  the  drawer  lived  in  London^  but  the  defendant  ^^  '^^  ^1 
resided  in  Bath^  within  the  districts  comprised  in  45  G.  S.  than  the  court 
c.67.  (local,)  which  established  a  court  of  requests  ^^Tj"?^ 
in  that  city  and  its  liberties.    At  the  London  Sittings  there  by  45  G. 
after  last  Michaehnaa  Term,  the  plaintiff  had  a  verdict  ^^i^iZ^::; 
for  9/.  and  a  rule  was  subsequently  obtained  for  enter-  lo/.,  may  be 
ing  a  suggestion  on  the  roU,  to  deprive  the  plaintiff  of  costs  V  ^"K-' 
costs,  in  pursuance  of  45  G.  8.  c.  67.  s.  47.  which  de-  gwdoa  on  the 
prives  parties  of  costs  who  have  sued  in  any  other 
court  whatsoever  for  a  debt  recoverable  in  the  Bath 
court  of  requests,  and  recovered  any  sum  under  10/. 

John  Williams  and  Comyn  showed  cause.    The  case 


Brown. 
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1832.       of  BaikUm  v.  PUter  (a)  ought  not  to  prevail :  the  tine 
(^^^"^^       meaning  of  the  act  is  to  compd  plaintifis  reading  in 
V.  Baih  and  the  adjacent  districts  there  described^  to 

sue  in  the  court  of  requests  there  for  debts  due  from 
parties  resident  within  the  same  limits;  for  the  legisla- 
ture could  not  have  intended  that  a  plaintifFliving  at  die 
extremity  of  the  kingdom,  and  having  a  claim  against 
a  party  resident  in  Baik,  should  be  compeOed  to  appear 
to  be  personaUy  heard  in  the  court  of  requests  of  that 
city  to  enforce  his  claim,  at  the  hazard  of  being  deprived 
of  his  costs,  if  he  recovered  less  than  10/.  in  any  other 
court.  The  preamble  shows  this  to  be  the  real  object 
of  the  act  It  recites  that  the  city  of  Bath  and  the 
adjacent  districts  were  connected  in  trade,  and  that  die 
inhabitants  were  increased,  and  that  the  said  city  and 
the  other  parishes  and  phices  were  situate  at  the  ex- 
tremity of  the  county  of  Somerset ,  and  at  a  distance 
from  the  assize  town,  so  that  the  inhabitants  of  the  said 
city,  &c.  were  obliged,  for  the  purpose  of  recovering 
smaU  debts  at  the  assizes,  to  travel  nearly  sixty  miks 
with  thir  witnesses.  It  thofi  fixes  the  limits  of  the 
jurisdiction,  and  extends  them  beyond  those  provided 
by  a  former  act.  Then,  though  it  is  true  that  a  plain- 
tiff residing  out  of  the  jurisdiction  may,  by  section  2i, 
resort  to  this  court,  he  is  not  compelled  to  do  ao.  This 
argument  is  aided  by  the  fact  that  there  is  no  power  to 
subpoena  persons  resident  out  of  the  jurisdiction  of  the 
court.  Sect.  16,  which  gives  a  jurisdiction  in  actions 
of  trespass,  cannot  be  meant  to  include  local  actions 
of  trespass,  committed  in  any  part  of  the  kingdom  by  a 
resident  of  Bath  or  a  party  "  hving  within*'  that  city. 

Kelljf,  contra,  was  stopped  by  the  court. 

(a)  3  B.  &  Aid.  f  10. 
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Lord  Ltndhurst  C.  B. — I  see  no  difficulty  in  ihe  183S. 
construction  of  this  act,  though  its  policy  is  open  to 
strong  observation.  By  sect  22.  a  plaintiff,  wherever 
resident,  may  sue  in  the  local  court,  and  by  the  subse- 
quent clause,  sect.  47,  costs  are  taken  away  from 
persons  who  have  sued  in  any  other  court  whatever  for 
a  debt  recoverable  in  the  court  of  requests.  The 
inconvenience  alluded  to,  that  the  phdntiff  has  not  the 
power  of  subpoenaing  witnesses  resident  out  of  the 
^ts  of  the  jurisdiction,  equally  apphes  to  every  court 
of  local  jurisdiction,  and  even  to  the  superior  courts 
themselves.  It  has  been  said  that  the  act  could  not 
mtend  to  include  local  actions  of  trespass,  though  the 
terms  are  general;  but  the  words  are,  *'  actions  of  tres- 
pass or  detinue  for  taking  goods,"  so  that  that  enact- 
ment is  confined  to  transitory  actions  of  trespass. 

Batley  B. — ^We  felt  the  hardship  of  the  act  in 
BaiUon  v.  Pinery  but  we  could  not  escape  from  the 
express  wording  of  its  provisions.  An  early  clause 
empowers  a  plaintiff  to  sue  in  this  court  of  requests, 
though  he  may  be  resident  out  of  its  jurisdiction,  and 
the  47th  clause  subsequently  takes  away  costs  from 
parties  who  have  sued  in  another  court  for  a  cause  of 
action  recoverable  in  the  Bath  court  of  requests. 
We  are,  therefore,  bound  by  the  express  words  of  the 
statute. 

Garrow  and  Vauohan  Barons,  concurred. 

Rule  absolute  (a). 

(a)  See  on  the  Bath  court  of  requests  act,  Meredith  w.  Drew,  8  Bing. 
R.  141 ;  Axim  t.  DaUmore,  3  D.  &  R.  51 ;  Baildon  ▼.  Fitter,  S  B.  &  Aid. 
210 ;  and  DiUamore  ▼.  C^m,  1  Bing.  388,  on  tt  G.  f .  c.  47.  the  Seuth- 
««*  act. 
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A  plea  deli- 
Tered  afler  the 
time  for  plead- 
ing expressed, 
but  before 
judgment  has 
been  actually 
signed,  is  regu- 
lar; thus 
where  a  plea 
was  so  deli- 
vered, and 
plaintiflTs  at* 
toruey  was  in- 
formed there- 
of, but  after- 
wards signed 
judgment,  not- 
withstanding, 
it  was  set 
aside,  with 
costs  to  be 
paid  by  him. 


AiiPULiTT  against  Semple. 

A   PLEA  was  delivered  at  the  office  of  the  plaintiff's 
attorney  after  the  time  for  pleading  was  out,  but 
before  tbe  judgment  was  actually  signed.    The  plain- 
tiff's attorney  signed  judgment  after  being  informed  of 
such  delivery  of  a  plea. 

A  rule  was  obtained  to  set  aside  the  judgment,  witk 
costs  to  be  paid  by  plaintiff's  attorney,  and  the  court 
made  it  absolute,  saying,  that  it  was  signed  with  fiill 
knowledge  of  the  circumstances,  and  that  the  plea  was 
regular,  if  delivered  before  judgment  was  actually 
signed. 

Rule  absolute,  as  moved. 


A  rule  was 
granted  to 
compute  prin- 
cipal and  m- 
terest  on  a  bill 
of  exchange 
lost  since  de- 
claration 
thereon,  on 
the  terms  of 
producing  a 
copy  before 
the  master, 
with  an  affi- 
davit that  it 
was  a  true 
copy,  and  that 
there  was  no 
indorsement 
on  the  bill  it- 
self. 


Flight  against  Brown. 

A  SSUMPSIT  by  the  drawer  against  the  acceptor 
of  a  bill  of  exchange.  The  bill  had  been  in  the 
hands  of  the  plaintiff's  attorney  up  to  the  time  of  de- 
livering the  declaration,  but  was  afterwards  lost.— 
Notice  of  the  motion  had  been  served  on  the  defend- 
ant, who  was  a  prisoner,  and  had  sufiered  judgment  to 
go  by  default.     No  part  of  the  bill  had  been  paid. 

Hoggins  moved,  under  the  above  circumstances,  to 
refer  it  to  the  master  to  compute  principal  and  interest 
thereon. 

The  Court  granted  a  rule,  subject  to  the  tenns  of 
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producing  to  the  master  a  copy  of  the  bill,  verified  by       18S2. 
affidavit^  and  on  its  being  also  sworn  that  there  was  no 
indorsement  on  the  bill  itself  (a). 

(a)  See  Bolt  v.  Waiaon,  It  B.  M.  510 ;  Long  v.  Baili£,  t  Camp.  S14,  n.; 
Pooiey  V.  Miliard,  ante.  Vol.  I.  531 ;  Glover  t.  Tkomitton,  Ry.  &  M.  403. 


T 


Hews  against  Pyke. 

HE  defendant  being  arrested,  deposited  with  the  Where  moDey 
sheriff  the  amount  for  which  he  had  been  held  to  jll^o^o'ir^^^^ 
bail,  with  10/.  to  answer  the  costs  accruing  up  to  the  pursuance  of 
return  of  the  writ;  thus  pursuing  the  course  pointed  aDd7&'8G.4. 
out  by  43  G.   3.  c.  46.  instead  of  putting  in  bail  c.7i.  inlieu 

of  putting  in 

to  the  sheriff.     The  sheriff  having  paid  that  sum  into  bail  below  and 
court,  the  defendant,  mstead  of  perfecting  baQ  above,  Jb^^f  ^nd^"'^ 
paid  into  court  an  additional  sum  of  10^.  as  a  further  plaintiff  be- 
security  for  the  costs  of  the  action,  and  allowed  the  ^oTakeTolf 
whole  money  thus  deposited  to  remain  in  court  to  abide  b)r  having  ob- 
the  event  of  the  suit,  pursuant  to  7  &  8  0. 4.  c.  71 .  s.  2.  jict,  he  can 
The  plaintiff  having  got  a  verdict  taxed  the  costs  and  ^°*y  ***?®  ®*®" 

\  .        ^      f««.  1         ..11       1.11      cuuon  for  any 

issued  execution  for  low.,  under  which  he  levied  the  surplus  which 
whole  damages  and  costs.     On  reviewing  the  taxation  **®  ™*^  j*'® 

°  ®  recovered. 

a  deduction  of  9ldl.  was  made  firom  the  costs.  The 
defendant  then  moved  for  the  costs  of  the  motion  to 
review,  and  also  to  set  aside  the  levy  to  the  amount  of 
the  sum  in  court.  The  whole  was  agun  referred  to 
the  master  for  his  report ;  he  reported  that  the  plaintiff 
had  no  right  to  issue  execution  for  the  whole  damages 
and  costs,  but  was  bound  to  have  taken  out  of  court 
the  sum  there  deposited,  and  to  levy  for  the  difference 
only. 

Crottder  moved  that  the  master  should  review  his 
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1833.  report,  on  the  ground  that  the  statute  did  not  compel 
the  plamtiff  to  take  the  sum  deposited  out  of  court,  hut 
gave  hun  an  election  to  do  so  or  to  issue  execution  for 
the  whole  damages  and  costs. 

FoUett  showed  cause  in  the  first  instance.  The 
position  advanced  on  the  other  side  amounts  to  this, 
that  even  if  the  defendant  had  paid  into  court  the  whole 
sum  ultimately  recovered,  the  plaintiff  might  sdO  take 
out  execution  against  him.  The  extreme  hardship  of 
such  a  construction  on  defendants  would  be  quite  in- 
consistent with  the  object  of  these  statutes  passed  to 
relieve  them.  Here  the  only  person  who  could  take  oat 
of  court  the  sum  deposited  to  abide  the  event  of  the 
suit  was  the  plaintiff. 

Lord  Lyndhurst  C.  B. — If  a  plaintiff  was  entitled 
to  pass  by  the  money  paid  into  court  in  pursuance  of 
430.  S.  c.  46.  and  7  &  8  6. 4  c.  71.  and  to  issue  execu- 
tion for  the  whole  damages  and  costs  recovered,  those 
statutes,  which  were  intended  to  benefit  defendants  who 
had  been  arrested,  would  plunge  them  in  greater  hard- 
ships.   For  a  defendant  arrested  for  1000/L  would  first 
have  to  deposit  that  sum  in  lieu  of  bail  below,  and  after 
losing  the  verdict  must  find  another  like  sum  to  avoid 
the  execution,  or  must  suffer  his  goods  to  be  sold  by 
the  sheriff.    Whereas  no  inconvenience  can  be  suf- 
fered by  the  plaintiff,  for  he  can  at  any  time  obtain  the 
money  out  of  court  on  motion,  and  would  be  entitled  to 
the  costs  of  that  motion  as  costs  in  the  cause.    Then 
the  words  of  the  act  directing  the  sum  deposited  in 
court  to  remain  there  ^*  to  abide  the  event  of  the  suit,'* 
mean  that  the  plaintifi^  if  entitled  by  success  to  take 
out  that  sum,  is  not  only  entitled  but  bound  to  resort, 
to  that  sum  pro  tanto,  and  only  to  issue  execution  for  a 
surplus. 
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Baylet  B. — I  entirely  agree.  Were  the  act  con-  1832. 
strued  otherwise,  the  hardship  on  the  defendant  would 
be  extreme,  as  execution  might  be  levied  on  the  de* 
fendant*s  goods  for  the  whole  sum  recovered  with  costs, 
and  the  defendant  might  not  be  able  to  get  his  deposit 
paid  back  to  him  out  of  court  in  time  to  prevent  the 
sale  of  any  part  of  his  goods. 

The  other  Barons  concurred. 

Rule  refused. 


Marshall  against  Davison. 

TJVMFRE  Y  had  obtained  a  rule  nisi  to  discharge  An  affidavit  to 

defendant  out  of  custody  on  filing  common  bail  for  ]f^}^  ^^  ^^^ 
an  alleged  defect  in  the  aflSdavit  to  hold  to  bail,  which  paid,  laid  out 
was  "  for  money  paid,  laid  out,  and  expended  to  and  * °  and  ^r  the 
for  the  use  of  the  defendant,"  without  saying  at  his  use  of  the  de- 

.  fendant,"  is 

^^esL  badj  for  not 

stating  that 

J.  Jems  showed  for  cause,  that  the  pLuntiff  being  ^ -dlfe^^was 
a  co-surety  could  legally  hold  him  to  bail,  but  could  so  paid,  &c. 
hardly  swear  that  the  money  was  paid  ''  at  his  reguest**  qn^t'^  of'i^e 


a; 


efendant. 


Per  Curiam. — The  affidavit  to  hold  to  bail  is  bad. 
The  rule  must  either  be  absolute  without  c^sts ;  or  with 
C08t8,  if  the  defendant  undertakes  to  bring  no  ac^ 

tion(a). 

Rule  absolute  on  the  latter  terms  (&). 

(•)  In  this  and  the  next  case  BayUy  B.  intimated  a  doubt  whether  such 
*ctJoo  could  be  maintained. 
(6)  Sec  Vitger  ▼.  Jklegal,  «  B.  &  Adol.  571  ;  and  Fricki  v.  Poole,  4  M. 
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18S2. 
""^^^^^^  Kirk  again$i  Alhond. 

Wber9  a  d«.     'THE  affidavit  to  hold  to  baQ  stated,  that  the  defend- 

K'riilll  *"*  ^*^  J"**^y  "*^  ^^y  indebted  to  phuntiff  in  the 

on  an  affidavit  sum  df  130/.  and  upwards  on  a  certain  promissory  note 
founded  upon'  drawn  by  defendant  on  3  December  1826,  and  payable 
three  promts-  to  the  plaintiff  or  her  order  on  demand,  for  the  sum 
which  was  ^^  S^^-  ^^^  lawful  interest;  and  on  a  certain  other 
defective  as  promissory  note  drawn  by  defendant  on  7  May  1829, 
them,  but  was  payable  to  the  plaintiff  or  her  order,  for  the  sum  of 

S^rd  fort*  ^^'-  ^^  '*^*"^  interest,  and  on  a  certain  other  pro- 
bailable  missory  note  drawn  by  the  defendant  on  7  May  1829, 

d3bndin?'was  *^'  ^^^  ^^^  ^^  ^^*  *"^  payable  to  the  plaintiff  or  her 
nevertheless  order,  with  lawful  interest.  The  affidavit  did  not 
filing  common  Proceed  to  state  when  the  two  last  notes  were  payable, 

^A  ffiii  •  ^^  ^^^^  *^®y  ^®^  ^"^  ®^  payable  at  a  day  now  pMt 
to  bold  to  bail  and  were  yet  unpaid. 

^y  l^^t^^h  A.  rule  to  discharge  the  defendant  out  of  custody  on 

maker  of  a  filing  cottimon  bail  having  been  obtained  on  those 
S^t2       grounds. 

State  when  it 

was  payable,  Cresswett  showed  cause.  The  two  last  notes  must  be 
atadajj^t?  *^^®"  ***  ^  payable  on  demand,  and  were  therefore 
*--  i'^y^^  always  due.  Besides,  the  allegation  that  the  defendtft 
is  justly  indebted  sufficiently  shows  them  to  be  doe 
and  unpaid  (a).  It  was  for  defendant  to  show  that  he 
waa  arrested  fot  that  sum;  now  he  nmy  have  been 
atrested  on  this  affidavit  for  the  sum  due  on  the  first 
note  only.  That  wotdd  form  a  bailabk  cause  of  action* 
without  including  interest,  therefore  the  defendant 
ought  to  give  bail  for  so  much. 

Humfrey  contri.  It  may  turn  out  that  a  small  sum 
was  due  on  the  good  note ;  but  the  defendant  is  arrested 
for  principal  and  interest  due  on  all  three.  He  cited 
Jackson  v.  Yate  (ft). 

(c)  Bat  8e«  per  A.  Park,  J.,  7  Bing.  S5t.  0)  2  M.  flc  S.  14S. 


unpaid. 
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Pm"  CWmnh — The  affidnvit  sitys  that  the  defendant       1833. 
IB  indebted  to  the  plaintiff  in  the  amn  of  ISO/,  and      ^^^^ 
upwiirds(  that  is,  in  the  aggregate  amount  of  the  tbfee  v. 

leveral  notes  mentioned  therein  when  taken  together*  '^^^o'^* 
Substantially,  therefore,  the  defendant  is  alleged  to 
be  bdebted  by  virtue  of  all  three  of  these,  instru* 
ments.  The  presumption  must  be,  that  he  was  arrested 
and  is  now  in  custody  for  the  sum  sworn  to.  Now  as 
to  the  two  last  notes,  he  might  equally  be  said  to  be 
justly  and  truly  indebted  thereon,  if  they  were  expressed 
not  to  be  payable  till  a  given  period  after  their  date, 
which  had  not  elapsed;  for  that  would  be  debiiumin 
pnesenti,  solvendum  in  futuro.  Then  as  to  their  con- 
tents, no  right  to  arrest  is  shown.  No  case  has  been 
cited  where  an  affidavit  to  hold  to  bail,  which  is  partly 
good  and  partly  bad,  has  been  held  good  for  the  pur- 
pose of  holding  the  defendant  to  bail. 

Rule  absolute  for  discbarging  the  defendant  on  filing 
common  bail. 


Lewis  against  Oompbrtz. 

An  affidavit  to 

THE  affidavit  to  hold  to  bail  stated  defendant  to  be  hold  to  baU, 
indebted  to  pkintiff  in  the  sum  of  100/.  on  a  biU  ;;'S  aSiTe 
of  exchange,  accepted  by  the  defendant  and  stated  to  be  20/.  to  be  due 
My  indorsed  to  the  pkuntiff,  without  stating  by  whom,  J"^™  ^  plaintiff 

or  its  amount.  **  indorsee  of 

On  showing  cause  against  a  rule  for  discharging  change,  need 
defendant  firom  custody  on  filing  common  bail,  M'Tag-  "o'  state  the 

^  ®  .1  amount  of  the 

gari  V.  Ellice  (a),  was  cited  as  to  the  first  pomt,  and  bill,  but  it 
Baanquet  v.  mis  (6),  on  the  second.  ^"i^l"  Ae 

bill  was 

(«)  4  Bing.  114.  (b)  4  M.  &  S.  430.  indorsed  to 

^  '        *  ^  the  plaintiff. 
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Per  Curiam. — ^The  affidayit  should  show  on  the  fiioe 
of  it  by  whom  it  was  indorsed,  for  the  oath  that  it  wis 
**  duly  indorsed'*  deposes  to  a  mere  inference.  As  to 
the  other  objection,  Bayley  B.  said  he  had  looked  at 
several  cases  where  it  must  have  occurred  had  it  been 
tenable. 

Rule  absolute  (o). 

(a)  See  Tidd'i  Foids,  9th  ed.  79,  and  Budamfrik  v.  Levy,  7  Biiig.  151. 


Where  two 
parts  of  a  con- 
tract originally 
existed,  ooe  of 
which  was 
held  by  each 
party,  and  one 
part  is  after- 
wards lost,  the 
court  will 
order  the  other 
to  be  produced 
at  the  stamp 
office  in  order 
to  its  being 
itampedy 
though  not 
held  in  trust  for 
the  applicant. 


Neale  against  Swind. 

nPHE  plaintiff  had  declared  generally  in  debt  for 
rent:  after  plea  pleaded^  a  Baron  made  an  order 
directing  the  defendant's  attorney,  inter  alia,  to  produce 
an  agreement  for  a  lease  at  the  stamp  office  to  be 
stamped.  Two  parts  of  it  had  been  executed  by  plain- 
tiff and  defendant,  each  taking  a  part,  since  which  the 
plaintiff  had  lost  his. 

Rotch  moved  to  rescind  the  above  part  of  the  order. 
The  above  facts  distinguish  this  case  from  those  where 
only  one  copy  or  part  having  originally  been  made, 
and  being  in  the  possession  of  one  party,  the  Courts 
have  ordered  it  to  be  inspected  by  the  other  (i).  Here 
two  parts  originally  existed,  so  that  the  defendant's 
part  is  his  own,  not  held  by  him  in  trust  for  any  other 
person;  and  he  is  not  compelled  to  produce  it  against 
himself.  Street  v.  Brown{c).     Nor  can  the  attorney 

(6)  e.  g.  Bateman  v.  PhiUipt,  4  Tannt.  157.  Piektrmg  ▼.  Noya,  1 B.  & 
C.  96i,  Portnure  ▼.  Gonng,  4  Biog.  159.  Batdiffe  ▼.  Plmig,  S  BiQg. 
148.  Gigner  ▼•  BayUy,  5  B.  M.  71.  MortmD  v.  SaUndtn,  1  Brod.  &  B. 
518. 

Cc)  6Tauu(.  302.  JOj,  1  Marsh.  610.  S.  C. 
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produce  an  instrument  codKdentiaDy  entrusted  to  him 
in  that  character. 

Baylby  B.(a) — ^That  cannot  afiect  the  questiouj  for 
we  should  enforce  die  production  by  the  party  himself. 
I  have  no  doubt  that  we  ought  to  enforce  this  order, 
and  that  die  instrument  must  be  produced  at  the  stamp 
office  to  be  stamped.  All  that  is  sought  by  this  order 
is,  that  this  instrument  should  be  in  such  a  condition  at 
the  time  of  the  trial,  that,  if  produced  there  by  the 
defendant,  in  pursuance  of  a  notice  for  that  purpose 
from  the  plaintifi^  it  shall  not  nonsuit  him  for  want  of  a 
stamp.  For  if  so  produced  it  would  be  the  only  evi- 
dence, and  would  exclude  all  other.  Then  such  an 
order  is  essential  to  the  purposes,  and  is  founded  on 
the  common  principles  of  justice. 

Garrow  B.  concurred. 

Vaughan  B. — All  that  the  plaintiff  seeks  is,  that 
the  defendant's  attorney  shall  attend  at  the  stamp  office 
with  this  instrument,  in  order  to  its  being  stamped  at 
die  expense  of  the  plaintiff:  he  does  not  seek  to  change 
its  custody  or  even  to  inspect  or  read  it.  This  order 
does  not  direct  it  to  be  produced  at  the  trial,  and  may 
or  may  not  be  followed  up  by  a  notice  to  produce  it 
there.  Neither  such  production  or  giving  secondary 
evidence  of  it,  if  not  produced,  are  now  under  our  con- 
sideration. Then  where  only  one  part  of  an  instrument 
exists,  and  is  not  properly  stamped,  the  court  will 
enforce  its  production  in  order  to  its  being  stamped; 
though  they  will  not  grant  a  rule  for  its  being  inspected 
and  copied,  unless  it  is  held  by  one  party  for  the  bene- 
fit of  himself  and  the  other,  or  in  trust  for  such  other. 


18S2. 


Rule  reftised(&]^ 


(a)  Lord  Lyndhfu  tt  had  left  the  court. 

(b)  Sec  oec.  6  Mod.  237. 
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Brown  against  Shukeb  and  OAcw. 

In  an  action     J^EBT  against  the  defendants,  as  coheiresses,  on  the 

against  an  heir    |  y  °  ^  ' 

on  the  bond  of  bond  of  their  ancestor,  conditioned  to  perform 

for  pcrfbrm-  Covenants  in  another  indenture.  First  plea,  non  eii 
ance  of  cove-  factum:  secondly,  that  the  deed  last  mentioned  in  the 
tber indenture  condition  was  obtained  by  fraud:  thirdly,  that  the  de* 
nens  ^  fendants  had  not,  nor  had  either  of  them,  at  the  time 

descent  was         ^       ,  ,   .  • 

pleaded,  and  of  exhibiting  the  bill  &c.,  nor  at  any  time  before  or 
tti€  plaintiff      since,  had  any  lands  &c.  by  descent  from  their  said 

replied  under  •'  ■' 

3&4W.&M.  father  in  fee-simple.  Replication  to  third  plea,  that 
defeiidanf  had  defendants  and  each  of  them,  after  the  death  of  their 
lands  in  fee-     said  father^  and  before  the  commencement  of  the  suit^ 

scent  from  his  ^^  ^^f  ^^  ^'y  ^^^  divers  lands  by  descent  from  their 
ajicestor  before  father,  to  wit,  at  &c. ;  concluding  with  a  verification 

the  action  <»iiii  n 

commenced,  and  prayer  for  debt  and  damages  for  its  detention.  At 
The jurj^  found  ^^  gg^ond  (a)  trial  a  verdict  was  found  for  the  plaintiff 

a  verdict  for  ^  '  * 

the  plaintiff,  and  entered  on  record,  under  direction  of  Patteson,  J., 
suanleofsw.  ^^^  ^*-  damages  for  detention  of  the  debt,  and  40#. 
&M.C.  14.S.6.  costs.  Damages  were  assessed  by  the  jury,  on  the 
value  o7^^  assignment  of  breaches  of  the  covenants  in  the  other 
lands  de-         indenture,  at  1S65/.,  and  in  pursuance  of  8  W.  &  M. 

scended* 

They  then,  in  c.  14.  6. 6.  tliey  found  the  gross  value  of  the  lands  de- 
ass&sing  da-     gcended  to  be  486/.  8.?.  6d.    The  master  having  taxed 

mages  on  the  ^ 

breaches  of      frdl  oosts  to  the  pUdntifF,  a  rule  was  obtained  for  review- 
covenant,  (ac-  •  ^  u;-  4.--„i^^,, 
cording  to  8  &  uig  his  taxation. 

9  W.  3.  c.  11. 

8. 8.)  fixed  the  Jervis  and  Cunvood  for  the  plaintiff,  showed  cause. 
rjJ^ersum  *  '^^^  defendants  contend  that  the  plaintiff  is  not  entitled 
than  the  value  to  damages  for  detention  of  the  debt,  or  to  costs  of  suit, 
descended,  as  ^^^  point  is  new,  and  depends  on  the  construction  of 
^n' Thi^ '^-^  3  W.  &  M.  c.  14.  s.  5  &  6.  (6)  [Bayley  B.  In  order 
Held,  that        to  charge  the  heir  with  damages  and  costs,  you  must 

execution  for 

debt  and  costs      (a)  See  the  pleadings,  &c  in  tbU  caose.  Vol.  I.  p.  401. 

could  not  be  q,)  ^^  ^^^^^^  provisions  now  in  force,  11 G.  4.  and  1  W.  4.  c.  47.  ».6&  7. 

levied  to  a 

greater  amount  than  the  value  of  the  lands  descended. 
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have  a  judgment  against  him  with  the  clause  et  m  non, 
de  bonis  propriU.  Have  you  discoyered  any  entry  of 
such  a  judgment?]  It  is  true  that  there  is  no  instance 
in  the  books  of  entries  of  a  conditional  judgment  against 
an  heir  de  bonis  propriis,  where  the  lands  taken  by 
descent  are  insufficient  to  satisfy  the  claim  against  him 
on  the  specialty  of  his  ancestor.  But  in  an  action  on 
the  simple  contract  of  a  testator  against  an  executor, 
who  pleads  the  general  issue  and  pkne  administravU, 
if  the  plaintiff  goes  to  trial  on  the  first  plea,  taking 
judgment  of  assets  quando  acdderint  on  the  other  plea, 
he  has  judgment  for  damages  and  costs  on  the  general 
isBue  de  bonis  tesiatoris;  "  et  si  non**  de  bonis  propriis; 
Marshall  v.  Wilder  (a) :  and  though  no  entry  of  judg- 
ment against  an  heir  against  the  land  descended  et  si 
non  de  bonis  propriis  is  to  be  found,  yet  he  must  be 
charged  as  for  his  own  debt,  viz.  in  the  debet  as  well 
as  the  detinet;  and  before  16  &  17  C.  S.  c.  8.  it  was 
error  not  so  to  declare  (A).  That  takes  away  the  ne- 
cessity for  such  a  judgment  Before  the  statute  3 
W.  &  M«  the  heir,  on  pleading  a  false  plea,  was  liable 
to  pay  costs  de  bonis  propriis,  though  non  est  factum 
was  held  not  to  be  such  a  plea.  The  object  of  the 
statute  was  not  to  exonerate  heirs  from  the  costs  occa- 
sioned by  their  personaUy  undertaking  the  defences  of 
actions  against  them  on  the  specialties  of  their  ancestors, 
but  to  make  them  liable  to  the  amount  of  land  descended 
but  aliened  before  action  brought,  and  thus  to  prerent 
frauds  on  creditors  by  such  alienations.  The  effect  of 
the  opposite  construction  would  be  to  put  the  heir  in  a 
better  situation  by  pleading  falsely  and  going  to  trial, 
than  if  he  let  judgment  go  by  default;  in  which  case, 
hy  3  W.  &  M.  c.  14.  s.  6.  the  judgment  against  him 
would  be  for  the  debt  and  damages,  thus  including  the 
costs.    As  the  replication  here  concludes  with  a  prayer 

(•)  9  B.  &  Cr.  655.       {h)  Sec  c»et  coUccted  f  Saoad.  r  «.  n. 


188S. 

BaowN 

V. 

Sbukbr 
and  Others. 
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Brown 

17. 

Shvker 
and  Others. 


of  **  damages  on  occasion  of  the  detention,**  the  award 
of  damages  would  also  he  good.  [Bayley  B.  If  you 
are  entitled  to  judgment  for  the  debt  and  damages,  the 
question  remains  for  what  amount  of  either  execution 
may  be  levied.  In  cases  of  judgments  by  confession 
or  on  demurrer,  the  heir,  not  having  pleaded  riens  per 
descent,  admits  assets  to  be  descended,  which  in  the 
absence  of  such  a  plea  must  be  taken  to  exceed  or 
amount  to  the  debt  and  damages;  but  here,  on  a  plea 
of  riens  per  descent,  the  jury  ascertain  the  value  of  the 
lands  descended,  and  fix  it  at  a  limited  amount.] 

The  judgment  must  be  for  the  debt.  The  statute 
makes  the  hehr  liable  to  the  debt,  and,  as  a  consequence, 
to  damages  and  costs. 

[Lord  Lffndhurst  C.  B.  Section  5  enacts,  that  execu- 
tion shall  be  taken  out  upon  any  judgment  obtained 
against  such  heir,  (upon  a  specialty  given  by  his  ances- 
tor, and  binding  him  as  heir,)  to  the  value  of  the  said 
kmdf  as  if  the  same  were  his  own  proper  debt  or  debts. 
So  far  die  liability  of  the  heir  is  expressly  confined  to 
the  value  of  lands  descended.  Next,  in  the  6th  secticm 
it  is  provided,  that,  in  a  case  like  the  present,  execu- 
tion shall  be  awarded  ''  as  aforesaid,**  viz.  as  in  sect  5; 
and  the  distinction  between  that  case  and  one  where 
judgment  is  given  against  the  heir  by  confession  is  im- 
mediately drawn;  for  in  the  latter,  execution  is  expressly 
given  against  the  heir  for  the  debt  and  damages,  without 
writ  to  inquire  of  the  lands,  &c.  descended.  The  act 
imposes  on  the  heir  a  liability  to  judgment  against  him 
for  debt  and  costs,  precisely  as  if  for  his  own  debt,  but 
only  to  the  amount  of  the  value  of  the  land;  so  tiiat  the 
levy  of  execution  on  such  a  judgment  is  limited  by  sect. 
6  of  the  statute  to  *^  as  aforesaid,'*  vix.  to  the  *'  value 
of  tiie  lands.** 

[Bayley  B.    You  were  not  obliged  to  reply  under 
the  statute,  and  might  have  adopted  the  common  law 
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fomiy  that  the  defendant  hath,  and  at  the  time  of 
exhibiting  the  biD  had,  sufficient  lands  by  descent  in 
fee-simple  wherewith  he  could  have  satisfied  the  plain- 
tiff's debt.] 

Campbell  and  R.  V.  Richards  contn^.  As  the  land 
was  here  aliened  before  action  brought,  the  defendant 
is  not  liable  at  common  law,  and  it  was  necessary  to  rest 
the  plaintiff's  claim  on  the  statute.  Then  what  liability 
has  the  statute  imposed  on  him?  It  created  a  liability 
not  before  existing,  and  conferred  on  specialty  creditors 
of  a  deceased  proprietor  of  land  an  advantage  against 
tiie  person  of  the  heir  which  they  did  not  before  enjoy. 
Then  the  heir  ought  not  to  be  liable  in  person  any 
fiirther  than  for  the  value  of  the  lands  descended,  and 
the  words  of  both  sections  expressly  state  that  the  heir 
is  liable  to  that  extent  as  for  his  proper  debt. 


1832. 

Brown 

V. 

SouKsa 
aDd  Others. 


Batley  B. — ^This  question  turns  on  the  construction 
of  sections  5  and  6  of  3  W.  &  M.  c.  14.  I  have  enter- 
tamed  no  doubt  on  it,  and  Lord  Lyndhurst  before  he 
left  the  court  intimated  to  me  that  his  opinion  co- 
incided with  that  of  the  other  judges.  Before  the 
statute  which  has  been  referred  to,  if,  before  action 
brought,  the  heir  aliened  lands  descended  to  him,  he 
was  not  liable  for  the  value  of  lands  so  aliened.  Ghreat 
mischief  was  thus  occasioned  to  the  creditors  of  the 
ancestor,  who  looked  to  his  land  for  satisfaction  of  their 
demands.  The  statute  altered  the  law  in  this  parti- 
cular, and  the  plaintiff  here  rests  his  case  upon  it  For 
section  6  enacts,  ''  that  the  heir  may  plead  riens  per 
descent  at  the  time  of  the  original  writ  brought  or  bill 
filed  against  him ;"  and  then  that  plaintiff  may  reply, 
that  the  heir  had  lands,  &c.  from  his  ancestor  **  before 
the  original  writ  brought  or  bill  filed."  Now  this  repli- 
cation is  in  the  form  here  provided,   und  under  it 
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1883.  pbintiff  would  be  entitled  to  eicecution  of  the  limda  of 
which  the  defendaiit'i  anceator  died  seised,  and  which 
were  aliened  by  him  before  action,  which  be  could  not 
and"oih(wi  ^^  **  common  law.  The  section  goes  on  to  point  out, 
as  a  consequence  of  adopting  the  replication  specified 
by  the  statute,  that  if,  on  isaae  joined  thereon,  it  be 
found  for  the  plaintiff,  the  jury  are  to  inquire  of  the 
value  of  the  lands,  &c.  so  descended.  The  neglect  to 
do  so  on  the  first  trial  of  this  case  occasioned  a  yeniie 
de  novo  here. 

The  statute  next  provides  for  the  awarding  of  judg- 
ment and  eicecution,  by  enacting,  in  sect.  6^  *'  that 
thereupon  judgment  shall  be  given  and  execution  shall 
be  awarded  a#  aforesaid.'*  Those  are  words  of  reference 
which  can  only  apply  to  section  5,  by  which,  when  tiie 
heir  shall  have  aliened  before  any  action  brought,  &c. 
he  shall  be  answerable  *'  to  the  value  of  the  lands 
aliened.**    Even  if  these  words  "  to  the  value  of  the 
lands  aliened"  apply  to  the  debt,  the  subsequent  pro- 
viso expressly  directs  the  award  of  the  execution :  **  and 
such  execution  shall  be  taken  out  on  any  judgment,  &€. 
to  the  value  of  the  s£ud  land,  as  if  the  same  were  his 
own  proper  debt  or  debts,  &c.    Then  what  is  the  form 
of  the  execution  to  be  awarded  after  recovering  on  a 
judgment  of  this  kind?    The  judgment  may  probablj 
be  entered  up  as  for  the  proper  debt  of  the  heir,  viz. 
for  damages  for  detention  of  the  debt,  for  costs  of  suit, 
and  for  costs  de  incremerUoi  but  when  you  come  to  take 
out  the  execution  which  the  legislature  intended  against 
the  heir,  it  is  limited  by  the  act  to  the  value  of  the  land 
descended,  and  to  that  value  only.    The  language  here 
used  by  the  act  may  operate  hardly,  when,  as  in  this 
instance,  the  lands  descended  are  of  a  less  value  than 
the  debt  recovered ;  but  it  must  be  abided  by  till  altered 
by  competent  authority,  unless  it  is  clear  that  something 
else  was  meant  by  the  expressions  used.    It  was  con- 
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tended,  that  by  analogy  to  the  provision  at  the  end  of 
Met.  6,  '*  thiit  if  judgment  be  given  against  the  heir  by 
confession  or  nil  didif  it  shall  be  for  the  debt  and 
damages/'  the  same  judgment  must  be  given  where  the 
defendant  pleads  and  has  a  verdict  against  him;  for  it 
was  said  that  it  would  be  strange  that  execution  should 
be  limited  to  the  value  of  the  lands  aliened,  if  the  heir, 
after  putting  a  plaintiff  to  the  expense  of  a  trial,  fiuled 
there;  whereas,  by  the  act,  had  he  let  judgment  go  by 
default,  the  execution  would  be  general  for  debt  and 
damages.  And  that  is  so,  because  the  heir  who  suffers 
judgment  by  default  does  not  state  whether  assets  have 
descended  or  not  (a),  which  is  an  admission  that  assets 
have  descended  equal  in  amount  to  the  debt.  The 
only  form  of  entering  up  a  judgment  against  an  heir, 
which  I  have  found  applicable  to  the  present  case,  is 
in  Tiehi^B  Forms  (&) ;  and  the  plaintiff's  counsel  con- 
ceded, that  from  the  time  of  passing  the  act  of  W.  d 
to  this  day,  there  has  been  discovered  no  form  of  any 
judgment  or  execution  of  the  nature  contended  for  by 
them.  Now  there  must  have  been  forms  of  judgments 
for  levying  the  debt,  damages,  and  costs  generally,  had 
the  heir  been  liable  to  a  greater  extent  than  the  value 
of  the  lands  descended.  The  form  in  TiddTa  Forms 
seems  the  proper  one  in  such  a  case  as  this  (c).  On 
the  whole  I  am  of  opinion,  that  though  the  statute 
entitles  the  plaintiff  to  recover  the  debt  with  the 
damages,  and  costs  against  the  heir,  yet  that  the  exe- 


18SS. 
Bbowm 

V, 

Shukbr 
•Ad  Othtn. 


(a)  See,  if  he  ibowt  the  cetttanty  of  asaets,  Com.  Dig.  lleidvt,  <t  £.  5.) 
aod  tn  i^.  (t  B.  5.) 

(«)  M  ed.  5S9. 

(e)  "  Therefore  it  is  coDttdered  that  the  said  A,B,  do  recover  againit 

the  Mid  C.  D.  hit  said  debt  and  hii  damages  aforesaid  to  £ ,  by  the 

''^  jM^r  m  fonn  aferesM  auened,  and  also  £ for  his  costs  and  charges 

•foresaid  by  the  coart  of  our  said  lord  the  king  now  here  adjudged  of  in- 
cmse  to  the  said  A.  B.,  and  with  his  assent,  *  to  be  levied  of  the  lands  and 
leoements  which  were  of  the  said  £.  F.  in  fee-simple,  dec* " 
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18S2.       cution  is  limited  to  the  value  of  the  lands  descended. 

^"^""^^^      The  plaintiff  may,  perhaps,  enter  on  the  redord  a  prayer 

y^  of  execution  for  debt,  damages,  and  costs,  and  of  our 

^f^^^      judgment  that  execution  should  issue  for  the  same  to 
and  Others.      ,         , 

the  value  of  the  land  descended  only,  so  that  a  court  of 

error  might  review  our  opinion. 
Garrow  B.  concurred. 

Vaughan  B. — At  common  law  the  heir  was  not 
liable  if  the  lands  descended  were  aliened  by  him  before 
action  brought.    Since  the  statute,  the  heir  who  has 
aliened  is  in  the  same  situation  as  if  he  had  not,  mx.  he 
is  liable  to  the  value  of  the  lands  descended.    For  as 
this  is  a  liability   enacted  by  statute,   we  must  see 
whether  it  is  not  also  limited  by  the  same  statute.    It 
was  intended  to  give  the  creditor  an  advantage  by  sec. 
5  which  he  had  not  before  at  common  law,  and  at  the 
same  time  to  confine  the  extent  to  which  execution  is 
to  be  taken  out.    Again,  the  6th  section,  which  could 
have  no  application  at  common  law,  gives  the  creditor 
a  replication,  and  again  confines  his  execution,  on  the 
finding  of  the  jury  in  his  favour,  to  the  same  limit  which 
was  before  defined  in  sec  5.    I  agree  with  my  brother 
Baylejf  in  opinion,  that  where  an  heir,  sued  on  the  bond 
of  his  ancestor,  suffers  judgment  by  default  or  conies- 
sion,  it  is  reasonable  to  presume  that  assets  had  de^ 
scended  to  an  amount  equal  to  or  beyond  the  value  of 
the  debt  sought  to  be  recovered ;  in  which  case  the 
execution  as  well  as  judgment  ought  to  be  general,  viz. 
for  the  debt  and  damages.    The  judgment  of  the  court 
therefore  is,  that  execution  shall  be  awarded  to  the  value 
of  the  lands  only. 

Rule  absolute. 
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188S. 
Henrt  BoTCEy  George  Mill,  Edward  Williams      ^^'^>^^^ 
and  Susannah  his  Wife,  against  William  Han* 
NINO  and  Others. 

"D  Y  an  order  made  by  his  Honor  the  Master  of  the  %  »  marriage 

Rolls  in  this  cause  on  18  November  1831,  the  fol-  tain  premises 
lowing  case  was  directed  to  be  stated  for  the  opinion  of  ^^'^  conveyed 

**  ,  ,  *^  to  trastees  to 

the  barons  of  his  Majesty's  court  of  Exchequer.  the  use  of  the 

The  plaintiff  Edward  Williafm  behig  seised  of  or  5"/5L°iJns  for 
well  entitled  to  a  certain  messuage,  hereditaments,  and  life,  remainder 
premises  called  Shortridge,   situate  in  the  parish  of  preserve  con- 
Buekland  Brewer^  certain  indentures  of  lease  and  re-  tingent  re- 
lease, bearing  date  on  or  about  the  18th  and  19th  days  rine  his  life, 
of  December,  in  the  year  1828,  the  latter  made  between  S^^^hat'^ihe 
the  said  plaintiff  Edward  Williams  of  the  first  part,  wife,  if  surviv- 
the  plaintiff  Susannah,  now  his  wife,  of  the  second  part,  J^*^ J*°jie 
and  the  plaintiffs  Henry  Boyce  and  George  Mill  of  yearly  chaise 
the  third  part,   were  duly  executed  by  all  the  said  life, with  power 
parties,  whereby  the  said  plaintiff  Edward  Williams  of  appoint- 

j'l  1  -I      1  •     •/»•    yy  n  ■■   mcut  bv them 

aid  convey  unto  the  said  plaintiffs  Henry  Boyce  and  or  the  survivor 
George  Mill  and  their  heirs,  the  said  messuage  and  '°  ^^  "**  ^^ 

**  '  °  one  or  more 

tenesient,  hereditaments  and  premises,  to  hold  to  them  of  the  children 
and  their  heirs  to  uses,  viz,  until  the  solemnization  of  ^j^^^f^^ 
the  said  then  intended  marriage,  to  the  uses  then  sub-  tenant  for  life 
sisting  therein,   and  after  the  solemnization  thereof,  inde&dt^of 
(and  which  event  hath  happened,)  to  the  use  of  the  said  ^^^^  appoint- 
Edward  Williams  and  his  assigns  during  his  hfe  without  in  fee  were 
impeachment  of  waste,  with  remainder  to  the  use  of  ^Jf?  *^*^r!u® 
the  said  plaintiffs  Henry  Boyce  and  George  Mill  and  marriage,  but 

overridden  by 
A  po^er  of  sale  by  the  trastees ^/br  the  time  bdfig,  with  the  consent  in  writing  of  the 
teDant  for  life  and  his  wife  or  of  the  survivor  of  uiem,  and  after  the  decease  of  such 
SQniTor,  at  the  discretion  of  the  trutteet  or  trustee  for  the  time  being,  A  subse- 
qoeot  clause  provided  for  appointment  of  new  trustees.  The  tenant  for  life  and 
ni&  wife  joined  with  the  trustees  in  a  contract  of  sale  and  conveyance  under  the 
above  power : — Held,  that  they  could  make  a  good  title  to  the  purchaser,  notwitfi- 
'taofiing  the  rule  against  perpetuities.. 
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1832.       their  heirs  during  the  life  of  the  said  Edward  WUUamSf 
^'^'^^'^^^      in  trust  to  preserve  contingent  remainders,  and  after 

BoYC£ 

and  Others    the  decease  of  the  said  plaintiff  Edward  WilUamSf  then 
^-  to  the  use,  intent,  and  purpose  that  the  said  phuntiff, 

and  Others.  Susannah  his  wife,  if  then  living,  might  receive  the 
yearly  charge  of  25/.  per  annum  for  her  life,  and  sub- 
ject thereto  to  the  use  of  all  or  such  one  or  more, 
(exclusively  of  the  other  or  others  of  the  children  or 
remoter  issue  of  the  said  plaintiff  £(ftoarc(  WilUams  by 
the  said  plaintiff  Susannah  his  wife,)  at  such  times, 
for  such  estates  and  interests  as  the  said  Edward 
Williams  and  Susannah  his  wife  should,  as  therein 
mentioned,  jointly  appoint,  and  in  default  of  such 
joint  appointment,  then  as  the  survivor  of-  them 
should  in  manner  therein  mentioned  appoint;  and 
in  default  of  such  appointment  and  subject  thereto, 
To  the  use  of  all  the  children  of  the  said  Edward 
Williams  by  the  said  Susannah  his  wife,  their  heirs 
and  assigns  for  ever,  in  equal  shares  as  tenants 
in  common;  and  if  any  one  or  more  of  such  chOdren 
should  die  under  the  age  of  twenty^ne  years  without 
leavmg  issue,  then  as  to  the  share  or  shares  of  the 
child  or  children  so  dying,  as  well  original  as  accruing 
by  virtue  of  that  provision,  to  the  use  of  the  other 
or  others  of  the  said  children,  and  his,  her,  or  their 
heirs  and  assigns  for  ever,  if  more  than  one,  in  equal 
shares  as  tenants  in  common;  and  if  there  should  be 
no  child  of  the  said  Edward  WilUams  by  the  said 
Susannah  his  wife,  or  being  such,  if  he  or  they  should 
die  under  the  age  of  twenty-one  years  without  leaving 
issue,  then  to  the  use  of  the  said  plaintiff  Edward 
Williams,  his  heirs  and  assigns  for  ever.  And  in  the 
said  indenture  of  release  was  contained  a  power  for 
the  said  Edward  Wiliiams  during  his  life,  and  after 
his  death  for  the  trustees  or  trustee  for  the  time  being, 
during  the  minority  of  any  child  or  children  of  the 
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marriage,  who  by  virtue  of  the  limitations  therein 
should  be  entitled  to  any  estate  of  inheritance  in  the 
said  hereditaments,  to  lease  all  or  any  part  of  the  said 
hereditaments  for  any  term  not  exceeding  twenty-one 
years;  and  a  further  power,  which,  so  far  as  it  is  mate- 
rial, is  in  the  words  and  to  the  purport  and  effect 
following;  (that  is  to  say):    **  Provided  further,  that  it 
shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being,  with  the  consent  in  writing  of  the  said  Edward 
Williams  and  Susannah  MillSf  or  of  the  survivor  of 
them,  and  after  the  decease  of  such  survivor  at  the 
discretion  of  the  trustees  or  trustee  for  the  time  being, 
to  sell  all  or  any  part  of  the  said  hereditaments  hereby 
appointed,  granted,  and  released  to  any  person  or 
persons  whomsoever,  not  excepting  the  said  Edward 
Williams  and  Susannah  Mills,  for  such  price  as  to  such 
trustees   or    trustee   shall  seem  reasonable,  and,  for 
effecting  such  sale,  by  any  deed  by  them  or  him  legally 
executed,  to  revoke  all  or  any  of  the  uses,  trusts,  powers 
and  premises  herein  declared  and  contained  concerning 
the  hereditaments  so  sold,  and  by  the  same  or  any 
other  deed  so  executed  to  appoint  any  new  uses,  trusts 
or  estates  thereof."    And  by  the  said  indenture  it  was 
prorided,  that  the  trustees  or  trustee  for  the  time  being 
should  apply  the  money  to  arise  by  every  such  sale  in 
or  towards  satisfaction  of  the  principal  sums  of  money, 
if  any,  then  a  charge  upon  the  said  premises,  and  to 
invest  the  surplus  in  the  ptu'chase  of  other  freehold, 
leasehold,  or  copyhold  hereditaments,  to  be  settled  to 
the  same  uses  and  under  the  same  powers  as  are 
therein  contained  concerning  the  hereditaments  so  sold; 
and  until  the  money  should  be  so  applied,  to  invest  the 
same  in  government  or  real  securities.    And  by  the 
said  indenture  it  was  further  provided,  that  after  the 
decease  of  the  said  Edward  Williams,  and  until  his 
child  or  children,  by  the  said  plaintiff,  Susannah  his 

VOL.  II.  z 
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^^^^      trustees  or  trustee  should  apply  the  yearly  rents  and 

luid  Otfaen     profits  of  the  sud  hereditaments  for  or  torwaids  their 

„   ^'  maintenance  and  education:  and  that  it  shiNild  be 

HAW  ISO 

aodOdicn.    lawfid  for  the  said  trustees  or  trustee  tor  the  tane 
being,  after  the  decease  of  die  said  Edward  WUBami, 
or  in  his  life  time  with  his  oonsent  in  writing,  to  euk 
out  of  the  said  hereditaments  such  sum   as  dioeiB 
mentioned  ibr  every  such  child  as  aforesaid,  and  the 
issue  of  such  childy  and  to  apply  the  same  for  their 
adrancement  durii^  their  minority,  as  thocin  bmd- 
tioned.    And  it  was  fiirther  provided,  that  the  receiplB 
'  of  the  trustees  or  trustee,  for  any  money  'payabk  Id 
them  or  him  under  the  provisions  therrinbefore  con- 
tained, should  effectually  discharge  the  peraoas  paykiig 
the  same.     And  it  was  by  the  said  indenture  fortiiir 
provided,  that  as  often  as  any  of  the  present  or  sahse- 
quent  trustees,  or  their  or  his  hdrs,  executors,  adni- 
nistrators  or  assigns,  should  die,  or  decline  or  become 
incapable  to  act,  it  should  be  lawfol  for  the  said 
Edward  Williams,  during  his  hfe,  and  after  his  decease 
for  the  said  Susannah  his  wife,  if  living,  and  after  die 
decease  of  both  of  them  then  for  the  surviving  or  con* 
tinning  trustees  or  trustee,  or  his  or  their  execotoi* 
or  administrators,  by  deed  to  af^pMit  any  new  trustee 
or  trustees,  and  all  the  trust  estates  then  subject  to  die 
trusts  aforesaid  should  be  thereupon  effectaaBy  vested 
in  such  new  trustees  or  trustee,  ^dier  solely  or  joiatfy 
with  the  surviving  or  continuing  trustees  or  trustee,  ss 
occasion  should  require,  to  the  uses  and  upoa  the 
trusts  thereinbefore  declared,  or  such  of  them  as  sbooU 

be  then  subsisting,  and  that  every  new  trustee  sboaU 
have  all  the  powers  of  the  trustee  in  whose  room  h» 
should  be  substituted. 

The  plaintiffs  have  under  the  pow^  of  sale  beCape 
sM  forth  contracted  with  the  defendants  for  tbesak  t? 
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of  the  bef(»«  mentioiied  messuages  aad  premi*       188S. 


The  question  for  the  opinion  of  the  Court  was. 
Whether  under  the  said  power  of  sale  the  phtintiffs 
Henrjf  Boyce  and  George  Mills,  with  such  consent  of 
the  other  phtintiffs  as  required  by  the  said  power,  could 
sell  and  make  a  valid  assurance  of  the  said  premues  to 
the  said  defendants. 


BoYCI 

aud  Othen 

Hanitiiio 
udOthon. 


W.  Rogers  for  the  plaintiffi.  The  defendants  will 
contend  that  tfie  power  to  sell  being  general  in  its 
terms,  and  collateral  to  the  estate  in  fee  previously 
fimited  to  the  children  of  the  marriage,  so  that  they 
could  not  get  rid  of  it  by  suffering  a  recovery,  is  void 
by  the  rule  of  law  against  purpetuities;  and  that  the 
springing  use  intended  to  defeat  the  estate  in  fee 
should  have  been  limited  in  express  terms  to  take 
effect  within  the  time  fixed  by  that  rule.  This  ques- 
tion could  never  arise  while  the  old  practice  of  convey- 
vicen  to  give  estates  tail  to  the  children  provided  for 
by  settlements  continued;  but  as  the  modem  course  is 
to  give  them  a  fee  with  powers  of  sale,  in  order  to  pre- 
clude the  necessity  of  their  barring  the  entail  by  suffer- 
ing a  recovery,  the  point  whether  those  powers  are  void 
for  minnging  the  rule  against  perpetuities  is  new  and 
of  general  importance. 

The  plaintiffs  contend;  first,  That  the  power  of  sale 
is  good  pro  tanto,  as  divisible  and  executed  during  the 
life  of  the  tenant  for  life;  or  secondly,  That  the  period 
within  which  the  power  is  to  be  executed  must  be  taken 
to  be  confined  to  the  lives  of  the  tenant  for  life  and  the 
minorities  of  the  children  of  the  marriage. 

On  the  first  point  the  court  will  not  hold  a  power  of 


(a)  To  enforce  this  contract  a  bill  for  s 
and  gave  rise  to  the  present  case. 

z2 


performance  wai  filed 
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sale  Toid  in  its  creation  for  infringing  the  rule  against 
perpetuities,  if  it  can  be  supported  to  a  proper  extent 
by  any  reasonable  construction,  its  Qbject  being  the 
alienation,  not  the  tying  up  of  property  (a).  [Bayky 
B.  Though  it  enables  the  trustees  to  sell,  it  dis- 
ables the  owners  in  fee  from  so  doing.]  This  power 
may  be  considered  as  in  the  nature  of  two  distinct 
powers  to  be  executed  in  one  form  at  one  period, 
viz.  by  the  trustees  with  consent  of  the  tenant  for 
life  during  their  lives,  and  in  another  form  after  his 
death  at  discretion  of  the  trustees.  '  If  it  is  so  divi- 
sible, no  question  arises  on  the  second  branch,  and 
the  first  having  been  here  acted  upon  by  the  original 
parties  to  whom  the  power  was  given,  will  enable 
the  trustees  to  make  a  good  title  to  the  defendants. 
Such  a  power  would  clearly  be  good,  where  the  estates 
previously  limited  to  the  children  were  estates  tail 
only,  for  it  was  never  supposed  to  be  valid  after  the 
death  of  the  tenant  in  tail,  and  the  consequent  extinc- 
tion of  the  estate  tail  (6).  Then  in  this  case,  the  power 
may  be  held  good  as  conferring  on  the  original  donee 
for  life  an  authority  to  sell,  and  being,  therefore,  exe- 
cutory during  his  life,  though  after  his  decease  it  migbt 
be  void  by  the  rule  against  perpetuities.  Had  the 
power  gone  no  further  than  to  confer  the  power  to  sell 
during  his  life,  it  would  have  been  confessedly  good. 
Then  why  should  it  not  be  good  as  far  as  affects  the 
person  to  whom  it  may  be  legally  given,  whether  it  be 
good  or  not  afterwards  as  regards  his  heirs  ? 

Ware  v.  PolhiU{c)  was  a  case  of  leasehold  property 
bequeathed  to  trustees;  there  was  a  power  to  the 
trustees  at  any  time  with  the  consent  of  the  persons 


(a)  See  Sugden  on  Powers,  4th  ed.  1826.  p.  148. 

(b)  See  Preston  on  Abstracts,  138. 

(r)  11  Vese^  257.     Explained  Sugden  on  Powers,  4th  ed.  146. 147. 
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entitled,  or  if  they  were  minors,  at  their  own  discretion, 
to  sell  the  leaseholds,  and  invest  the  proceeds  in  free- 
hold property  to  the  same  uses  to  which  the  freehold 
and  copyhold  were  devised,  viz.  to  the  son  of  the  testa* 
tor  for  life,  remainder  to  his  first  son,  and  to  the  issue 
male  of  the  body  of  such  first  son.  The  son  of  testa- 
tor took  the  fireeholds  .for  life,  and  died  leaving  issue 
an  bfant  son,  who  died  during  his  minority  and  without 
issue.  After  the  death  of  the  tenant  for  life,  the  power 
was  acted  on  by  the  quasi  tenant  in  tail,  who  was  then 
situated  as  the  tenants  in  fee  in  this  case  are,  and  it  was 
held  that  the  grandchfld  having  become  entitled  to  the 
absolute  interest  in  the  leaseholds,  the  power  was  bad 
and  could  not  be  modelled  at  that  time  so  as  to  make 
it  good.  But  the  question  did  not  arise  whether  the 
power  was  good  jt^o  tanto  during  the  life  of  the  tenant 
for  life ;  for  it  was  with  reference  to  the  matter  settled 
being  leasehold,  and,  therefore  taken  by  the  grand- 
children! absolutely,  though  limited  so  as  to  create  an 
estate  tail  in  real  property,  that  the  court  said  the  power 
could  not  be  modified.  Here  the  life  estate  and  subse- 
quent fee  being  distinct  interests,  the  powers  annexed 
to  them  are  distinct  also.  The  power  of  consenting  to 
a  sale  is  appendant  to  the  life  estate,  as  separately 
existing  in  the  tenant  for  life,  Noel  v.  Lord  Henley  (a). 
Nor  could  such  consent  be  compelled,  therefore  it 
ought  not  to  be  destroyed  because  another  similar 
power  is  annexed  to  the  estate  in  fee  subsequently 
limited. 

Routlee^e  v.  Dorrill{b)  shows  a  power  is  divisible 
so  as  to  be  good  in  part,  and  bad  in  part.  In  that 
case  there  were  objects  to  be  executed,  some  within 
andothers  without  the  rule  against  perpetuities.  The 
power  was  to  appoint  among  the  children  and  grand- 
children or  is8^e  of  a  marriage.    The  children  or  grand- 
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and  Others. 


(a)  M'Clell.  &  Y.  302. 


(/i)  2  Vcs.  35. 
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diildren  born  during  the  lifetkne  of  the  husband  €sr  wifc, 
on  whose  marriage  the  settlement  was  made,  would  of 
course  be  within  the  rule  against  perpetuities,  whik 
other  grandchildren  might  be  bom  without  its  Umiftii 
The  power  was  held  good,  and  its  execution  valid  as  lo 
the  objects  which  did  not  tend  to  a  perpetuity,  vi& 
where  the  i^pointment  was  to  grandchildren  b<Nn 
within  the  limits,  but  void  as  to  others  bom  without 
the  '  limits.  **  There  is  no  doubt  (says  Arden  AL  R.) 
that  under  this  power,  it  was  competent  to  the  parties 
to  have  appointed  among  all  the  issue  living  at  the 
death  of  either  husband  or  wife,  whether  in  die  firsti 
second  or  third  degree,  and  ihough  the  words  axe  not 
confined  to  grandchildren  living  at  the  death,  yet  as 
they  might  appoint  to  such  as  w^re  then  living,  such 
appointment  would  be  gpod." 

Sdly.  If  this  power  is  not  divisSile,  then,  upon  the 
fair  construction  of  the  whole  deed,  the  period  within 
which  it  is  to  be  executed  by  tfie  trustees  is  in  fiu^t 
confined  to  the  life  of  die  tenant  for  life  and  the  miiMH 
rities  of  the  children,  so  that  it  would  expire  with  die 
trust*  Those  words  in  die  deed  which  empower  die 
tenant  for  life  and  his  wife,  or  the  survivcMr  of  them»  to 
appoint  to  their  remoter  issu^  cauMit  control  die 
general  object  of  the  deed.  Doe  d .  Bttddem  v.  Harris  (a). 
There  is  no  purpose  of  die  setdement  for  whieh  the 
trustees  are  to  do  any  act  which  extends  beyond  die 
minorities  of  the  children,  and  the  power  of  leasing  is 
expressly  confined  within  that  limit.  Nor  is  the^pswer 
of  sale  given  to  the  tenants  for  life  or  their  heirs  nosii- 
natim,  but  to  die  trustees  for  the  time  being.  Both 
powers  should  therefore  be  constraed  alike.  Then  if 
it  appears  clearly  that  the  objects  of  the  trast  are  con- 
fined to  a  limited  period,  ffix.  during  the  minorities  of 
the  children,  it  is  fair  to  argue  diat  the  power  of  the 


(a)  2  D.  &  R.  36. 
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Mattes tra8 abo oonfioed  in  like  manner.  Doei.Bmd- 
den  ▼.  Harris  was  a  devise  of  freehold  in  trust  to  secure 
an  annuity  to  testator's  wife  for  life,  and  then  in  trust 
for  lus  children  till  each  attained  SI  years,  and  then 
among  them  as  tenants  in  common.  The  trustees  then 
had  power  to  receive  rents,  invest  surpluses,  grant 
leases,  "  and,  if  they  should  think  it  advisable,  to  sell 
any  part  thereof  ai  any  time  after  testator's  death.'* 
It  was  held  that,  notwithstanding  the  latter  clause,  the 
fee  being  expressly  given  to  the  children  on  attaining 
21,  the  power  <rf  die  trustees  expired  with  the  minority 
of  the  infants.  [Lord  I^nihwrst  C.  B.  Suppose  one 
of  the  children  to  have  died  under  SI,  leaving  a  child, 
what  would  become  of  the  trusts?]  They  would  be  at 
an  end,  and  that  child  would  take  the  fee  immediately. 
It  appears  from  Doe  v.  Harris  that  the  trust  would  be 
at  an  end.  Though  that  case  is  on  a  will  and  not  on  a 
deed,  and  the  limitation  was  expressly  to  the  trustees 
till  a  particular  period  only,  vmt.  till  the  children  attained 
21,  it  is  in  point  for  the  purpose  of  this  argument ;  for 
tiumgh  the  power  was  as  general  in  its  terms  as  the- 
present,  yet  as  the  trusts  were  expressly  limited  to  the 
period  of  the  children's  minorities,  the  power  was  held 
to  be  limited  in  like  manner*  In  the  case  of  a  power 
overriding  an  estate  tail,  the  power  is  never  held  to 
exist  afWr  the  estate  tail  is  barred.  Then  the  power 
of  the  tenant  (ok  Me  and  his  vdfe  to  limit  to  remoter 
iasoe,  so  lis  to  create  an  estate  or  trust  enduring  beyond 
tbe  minonties,  would  be  put  an  end  to  by  their  concur* 
lence  in  this  sale. 

It  used  tp  be  doubted  whether  a  power  to  app<»nt 
todiildren  was  not  in  the  nature  of  a  trust  which  could 
not  be  releaaed  at  destroyed.  It  is  now  held,  that  not 
bei^g  a  trust,  it  may  be  released  or  extinguished  by 
recovery,  Smith  v.  Death  (a). 
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1833.  Predion  for  the  defendants.     The  power  of  safe  is 

^"^^      entire,  and  beinir  collateral  to  an  estate  in  fee  is  void 

BOYCE  ° 

and  Othera  by  the  rule  against  perpetuities.  None  of  the  autho- 
u  ^'  rities  cited  establish  the  position  that  this  power  is 

and  Others,  divisible.  In  Rouiledge  v.  DarrUl  the  court  did  not 
hold  that  there  were  two  distinct  powers,  or  that  die 
power  there  subjudice  might  be  split  into  two  branches, 
one  of  which  might  be  supported  while  the  other  was 
void ;  but  it  was  there  considered  that  the  whole  power 
as  such  was  good,  the  real  question  being  confined  to 
the  mode  of  its  execution^  which  was  held  good  in  part 
and  bad  in  part.  For  in  that  case  the  appointment  under 
the  power  was  held  good  as  to  a  child  or  grandchild 
aliye  at  the  time  of  its  execution,  though  the  power  was 
general  to  appoint  to  children,  grandchildren,  or  issuef 
and  bad  as  far  as  it  was  executed  in  favour  of  any,  the 
issue  of  the  marriage,  not  living  at  the  death  of  the 
surviving  tenant  for  life.  Adams  v.  Adams  (a)  affi>rds 
a  similar  remark.  In  Doe  v.  Harris  the  question  was 
^mply.  Whether  the  trustees  had  the  legal  fee?  and 
the  court  held  that  they  had  not,  recognizing  the  ex- 
istence of  the  power,  but  deciding  nothing  on  its 
validity  or  the  contrary.  This  power  is  general,  and 
continues  in  the  trustees  during  all  the  minorities;  it  is 
therefore  clearly  void  as  tending  to  a  perpetuity.  Now 
if  tenant  for  life  had  died  leaving  a  son,  who  died  a 
minor  leaving  issue,  the  two  minorities  might  keep  up 
the  power  of  sale  beyond  a  life  or  lives  in  being,  nine 
months  and  21  years.  Nor  can  the  power  be  divided 
or  modelled.  It  is  manifestly  single  and  entire,  not 
personal  quoad  these  trustees,  but  one  and  the  same, 
extending  to  all  persons  who  might  become  trustees 
{*  for  the  time  being,"-  viz.  to  trustees  for  all  time — 
becoming  such  under  the  clause  of  substitution  con- 
tained in  the  settlement.    The  necessity  for  the  consent 

(tt)  Cowp.  651. 
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of  the  tenant  for  Hfe  and  his  wife  to  an  alienation  during 
their  hTes,  and  after  their  deaths  the  discretion  vested 
in  the  trustees,  are  only  necessary  modificationsi  in  order 
to  the  execution  of  the  same  power  under  different  cir- 
cumstances. It  cannot  be  reasonably  argued  that  the 
power  was  intended  to  be  confined  by  the  deed  to  the 
legal  period  of  limitation,  for  its  words  are  quite  un- 
fimitedy  and  in  themselves  furnish  an  answer.  Nor  can 
the  power  of  leasing  affect  the  power  of  sale,  for  the 
first  is  expressly  confined  to  the  life  of  the  tenant  for 
life  and  the  minority  of  the  children,  while  the  power 
of  sale  is  in  larger  and  unambiguous  terms.  Had  the 
trustees  to  uses  (figuratively  so  called,  but  since  tiie 
statute  more  properly  called  relessees  to  uses,)  taken 
an  estate  only  for  the  lives  of  the  tenant  for  life  and  his 
irife,  and  had  the  power  stopped  there,  it  would  have 
been  good  as  to  all  lives  in  being  at  the  time  of  the 
execution;  or  had  it  been  expressed  to  be  *'  during  the 
nunority**  of  the  children,  it  might  have  been  restrictive ; 
but  is  here  in  fact  unlimited. 

^  Lord  Eldon,  in  Ware  v.  PolhiU  (a),  says,  **  Upon 
forther  consideration  as  to  the  leasehold  estate,  I  think 
that  power  of  sale  is  void,  for  it  may  travel  through 
mmorities  for  two  centuries;  and  if  it  is  bad  to  the 
extent  to  which  it  is  given,  you  cannot  model  it  to  make 
it  good:*'  and  m  Lord  Sauihampion  v.  Marquis  of 
Hertford  (6)  the  trust  was  of  a  term  during  the  respec- 
tive  minorities  of  the  respective  tenants  for  life,  or  in 
tail,  in  possession,  &c.  to  receive  and  lay  out  the  rents, 
&c.  in  stock,  to  accumulate  for  sucb  persons  as  should, 
on  the  expiration  of  such  minorities  or  deatii  of  the 
minors,  be  tenants  in  possession,  or  entitied  to  the 
rents,  &c.  Ware  v.  PolhiU^  and  Rautledge  v.  DorriU 
having  been  cited.  Sir  WiUiam  Grata  M.  R.  said  the  trust 
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1832.       was  altogeth^  roidi  aod  dted  the  above  ezpieMons  of 

"^^^^      Lord  Ehhm  in  Ware  v,  PalUa, 

find  Othera        Smith  v.  Death  was  cited  to  show  that  the  destroc- 

^  ^'  tion  of  the  power  of  appointmeBt  to  the  chikben  and 

and  Othen.    itsue  would  carry  with  it  the  power  of  creating  estateB 

and  truats  to  endure  beyond  the  minorities}  but  that 

case  has  been  disapproved  by  Lords  EhUm  and  Medu- 

dale  in  Dam*  Proc. ;  thoii^h  Badham  ▼•  Mee  {a)  might 

have  been  cited  in  support  of  it. 

In  BrUtow  v.  Boothby  (Jb)  the  wife  had  a  power  to 
charge  the  estate  if  the  husband  survived  her,  and  if 
aU  the  children  of  the  marriage  died  without  issue: 
that  power  was  held  bad  for  too  great  remot^iess,  and 
because  not  merely  collateral  io  the  estate  tail  or  oidy 
to  take  effect  on  its  expiration,  but  contemplatii^  and 
conferring  an  interest  beyond  it ;  e.g.  if  males  died 
leaving  no  bsue,  or  girls  only,  the  liniitation  being  to 
males  in  tail  male,  but  to  giris  in  tafl  general. 

TaUet  V.  Tidlet  (e)  was  an  ineffectual  attempt  to 
split  a  contingency,  and  make  it  good  as  to  ooe  branch 
and  bad  as  to  another.  Longhead  d.  HopUns  v.  Phc^ 
and  ofliers  (d),  when  it  was  held  that  an  executoiy 
devise  mi{^t  be  limited  on  tvro  c&tinct  contiiigencies, 
of  which  one  was  void  as  too  remote,  is  very  ludike  thifl 
power,  which  cannot  be  personal,  but  is  manifesdy  one 
and  the  same  throughout,  a  contemplated  successioB  of 
trustees.  The^  if  this  power  is  c(mtrary  to  the  rule 
against  perpetuities,  the  court  cannot  insert  words  by 
constructive  implication,  so  as  to  restrict  what  die 
parties  int^ided  to  make  unlhnited. 

W.  Rogen  in  reply.  At  idl  events  if  the  power  is 
rili{^  in  form,  there  are  in  terms  separate  distinct 

(a)  7  Bing.  695.    See  also  Wtsi  ▼.  Bumey,  1  Russell  &  M^lne,  4S1. 
(h)  2  Sim.  &  Sta.  465.  (e)  Ambler,  177,  194. 

id)  t  Sir  W.  BU.  704. 
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periods  during  which  it  is  to  be  executed;  one  in  the       18S2. 
lives  of  the  tenant  for  life  and  his  wife,  the  other  after      *^"^^ 

BOYCB  I 

their  deaths;  and  dl  that  need  here  be  contended  is,    and  Others  ! 

that  the  power  is  good  as  to  the  first  donees.    Nor  are     H^/^m^ 

the  trustees  improperly  termed  trustees  to  uses,  for   and  Others. 

during  the  existence  of  the  tenants  for  life,  which  is 

the  period  in  which  the  power  was  executed,  they  were 

tnutees  to  preserve  contingent  remainders.    No  indi« 

riduals  or  class  of  persons  are  here  pointed  out  as 

objects  of  the  power.    The  power  of  selling  is  the  only 

thing  contemplated,  and  the  period  at  which  that  shall 

take  place,  whether  within  the  limits  of  the  rule  against 

perpetuities  or  beyond  them,  must  be  indifierent  to  the 

settlor.    This  case  is  not  analogous  to  those  in  which 

the  avowed  objects  of  the  former  are  some  within  and 

others  without  those  limits,  but  in  which  the  latter  are 

as  much  the  objects  of  the  settior's  consideration  as  the 

former,  and  in  which,  unless  both  classes  were  included, 

it  need  not  appear  to  have  been  the  settior's  intention 

to  include  any. 

Cur.  adv.  vuU. 

The  following  celtificate  was  afterwards  sent:— 

This  case  has  been  argued  before  us;  we  have  con- 
ndered  it,  and  are  of  opinion  that,  under  the  said  power 
of  sale,  the  plaintifis  Henry  Bayce  and  George  Mittf 
with  such  consent  of  tiie  said  plaintiffs  as  required  by 
the  said  power,  can  sell  and  make  a  valid  assurance  of 
the  said  premises  to  the  said  defendant. 

Lyndhurst. 
J.  Bayley. 
J.  Vauohan. 
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1832. 
v-^N^^^  Doe  d.  Snape  against  Snape  and  others. 

Where  a  party  /^NE  of  the  several  defendants  m  this  ejectment 
been  made  a  made  an  affidavit  that  he  was  in  possession  of  no 

defendant  in    p^y^  ^f  ^jj^  premises  sued  for. 
ejectment,  but  *  * 

is  not  in  DOS' 

Mme  wiU  be  Manning  moved  to  strike  out  his  name,  and  offered 
struck  out  on  an  undertaking  on  his  part  to  suffer  execution  of  hab. 
undertaking  to  f^^*  poss.  to  issue  for  any  part  of  the  premises  of  which 
]>era]it  execu-  it  might  tum  out  he  was  in  possession. 

lion  for  any 
premises  of 

which  he  Qn  these  terms  the  court  granted  a  rule  absolute  in 

might  be  pos-  ^ 

sessed.  the  first  instance. 
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REGULiE  GENERALES- 
Hilary  Term,  2  W.  4. 

I. 

Whereas  it  is  expedient  that  the  practice  of  the 
courts  of  King's  Bench^  Common  Pleas,  and  Exche- 
quer of  Pleas,  should,  as  far  as  possible,  be  rendered 
uniform :  It  is  ordered,  That  tlie  practice  to  be  ob- 
served in  the  said  courts,  with  respect  to  the  matters 
hereinafter  mentioned,  shall  be  as  follows ;  that  is  to 

AUTHORITY  TO  PROSECUTE  OR  DEFEND. 

1.  Warrants  of  attorney  to  prosecute  or  defend  shall  not  be  en- 
tered on  distinct  rolls,  but  on  the  top  of  the  issue  roll. 

2.  A  special  admission  of  prochein  amy  or  guardian,  to  prosecute 
or  defend  for  an  infant,  shall  not  be  deemed  an  authority  to  pro- 
secute or  defend  in  any  but  the  particular  action  or  actions  specified. 

AFFIDAVIT. 

3.  No  affidavit  of  the  service  of  process  shall  be  deemed  sufficient 
if  made  before  the  plaintiff's  own  attorney,  or  his  clerk. 

4.  An  affidavit  sworn  before  a  judge  of  any  of  the  courts  of  Icing's 
Bench,  Common  Pleas,  or  Exchequer,  shall  be  received  in  the  court 
to  which  such  judge  belongs,  though  not  entitled  of  that  court;  but 
not  in  any  other  court,  unless  entitled  of  the  court  in  which  it  is  to 
be  used. 

5.  The  addition  of  every  person  making  an  affidavit  shall  be  in- 
serted therein. 

6.  Where  an  agent  in  town  or  an  attorney  in  the  country  is  the 
attorney  on  the  record,  an  affidavit  sworn  before  the  attorney  in  the 
country  shall  not  be  received;  and  an  affidavit  sworn  before  an 
attorney's  clerk  shall  not  be  received  in  cases  where  it  would  not  be 
teceivable  if  sworn  before  the  attorney  himself;  but  this  rule  shall 
not  extend  to  affidavits  to  bold  to  bail. 


1833. 

Regula 

GbM£BALES. 


BAIL. 

7.  After  n(m  prot^  nonsuit  or  discontinuance,  the  defendant  shall 
oot  be  arrested  a  second  time  without  the  order  of  a  judge. 

8.  Affidavits  to  hold  to  bail  for  money  paid  to  the  use  of  the  de- 
fendant, or  for  work  and  labour  done,  shall  not  be  deemed  sufficient 
unless  they  state  the  money  to  have  been  paid,  or  the  work  and 
labour  to  have  been  done,  at  the  request  of«the  defendant  -    > 
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18Sd.  9.  No  sapplemental  affidavit  sixall  be  allowed  to  supply  any  defi- 

^"^v^*^       ciency  in  the  affidavit  to  hold  to  bail. 

Rbgoub  10.  A  variance  between  the  ac  eliam  and  the  declaration,  or  the 

OaM&KA£ss.   ygf^i  Qf  an  ac  etiam^  where  the  defendant  is  arrested,  shall  not  be 

deemed  ground  for  discharging  the  defendant  or  tlie  bail;  battbe 

bail  bond  or  recognizance  of  bail  shall  be  taken  with  a  penalty  or 

aum  of  forty  pounds  only. 

WBIT,  WHEN  AKD  ROW  TO  BK  riLSD, 

■ 

11.  When  the  mle  to  return  a  writ  expires  in  vacation,  the  sherif 
shall  file  the  writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the 
office  shall  be  open. 

12.  And  the  officer  with  whom  it  is  filed  shall  endorse  the  day  and 
hour  when  it  was  filed. 

BAIL. 

13.  If  any  person  put  in  as  bail  to  the  action,  except  for  the  par- 
pose  of  rendering  only,  be  a  practising  attorney,  or  derk  to  a  prac- 
tising attorney,  the  plaintiff  may  treat  the  bail  as  a  nullity,  and  sue 
upon  the  bail  bond  as  soon  as  the  time  for  putting  in  bail  has  ex- 
pired, unless  good  bail  be  duly  put  in  in  the  mean  time. 

14.  In  the  case  of  country  bfdl,  the  bail  piece  shall  be  transmitted 
and  filed  within  eight  days,  unless  the  defendant  reside  more  than 
forty  miles  from  London,  and  in  that  case  within  fifteen  days  after 
the  taking  thereof. 

15.  When  bail  to  the  sherifi' become  bail  to  the  action,  the  plaintiff 
may  except  to  them  though  he  has  taken  an  assignment  of  the  bail 
bond. 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  justification  of 
bail  be  given  two  days  before  the  time  of  justification. 

17.  If  bail  either  to  the  action  or  in  error  are  excepted  to  in  vacs- 
tion,  and  the  notice  of  exception  require  them  to  justify  before  a 
judge,  the  bail  shall  justify  within  four  days  firom  the  time  of  such 
notice,  otherwise  on  the  first  day  of  the  ensuing  term. 

18.  Notice  of  more  bail  than  two  shall  be  deemed  irregular,  uokss 
by  order  of  the  court  or  a  judge. 

19.  Affidavits  of  justification  shall  be  deemed  insufficient,  unless 
they  state  that  each  person  justifying  is  worth  the  amount  required 
by  the  practice  of  the  courts,  over  and  above  what  will  pay  his  just 
debts,  and  over  and  above  every  other  sum  for  which  he  b  then  bail. 

20.  Bail,  though  rejected,  shall  be  allowed  to  render  the  principal 
without  entering  iatpa  firesh  recogniiance. 

31.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidarit 
of  debt  and  the  costs  of  suit,  not  exoeedii^  in  the  whole  the  anonat 
of  their  recognizance. 
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29.  Bail  aiuUi  be  at  libertjrto  sender  the  piiiicipal  at  any  tone        18SS. 
doling  the  last  day  for  rendering,  so  as  they  make  sndi  vender  before       ^<^v^*^ 
the  prison  doors  are  closed  for  the  night.  Reoulje 

23.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail  bond    Gewerales. 
pending  a  rule  to  bring  in  the  body  of  the  defendant. 

94.  No  bail  bond  taken  in  Londam  or  Middlatx  shall  be  pttt  in 
suit,  until  after  the  expiration  of  four  days;  nor,  if  taken  daewhere, 
till  after  the  expiration  of  eight  days  cxdnsiTe  from  the  appearance 
day  of  the  process. 

25.  The  time  allowed  for  excepting  to  bail  put  in  upon  a  hahtm 
corpta  shall  be  twenty  days. 

26.  A  recognizance  of  bail  in  em>r  shall  be  taken  in  double  the 
siun  recorered,  except  in  case  of  a  penalty;  and  in  case  of  a  penalty, 
in  double  the  sum  really  due,  and  doable  the  costs. 

27.  In  ejectment,  the  recognizance  of  bail  in  error  shall  be  taken 
in  double  the  yearly  ralue  and  double  the  costs. 

BAIL  BONO,  AND  ACTION  THEBXON. 

28.  An  action  may  be  brought  upon  a  bail  bond  by  the  sheriff  him- 
sdfinany  court. 

29.  In  all  cases  where  the  bail  bond  shall  •  be  directed  to  stand  as 
a  security,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  upon.  it. 

30.  Proceedings  on  the  bail  bond  may  be  stayed  on.  payment  of 
costs  in  one  action,  unless  sufficient  reaseo  be  shown  for  proceeding 
in  mors. 

APPEAEANCE. 

31.  A  defendant  who  has  been  served  with  process  by  original 
shall  enter  an  appearance  within  four  days  of  the  appearance  day,  if 
tbe  action  is  brought  in  London  or  Middiesex,  or  within  eight  days 
of  the  appearance  day  in  other  cases,  otherwise  the  plaintiff  may 
enter  an  appearance  for  him  according  to  the  statute;  and  any 
attorney  who  undertakes  to  appear  shall  enter  an  appearance 
accordingly. 

lEBEOtTLAEITT  IN  PE0CES8  AND  PE0CBEDINO8. 

32.  Where  the  defendant  is  described  in  the  process  or  affidarit 
to  hold  to  bail  by  initials  or  by  a  wrong  name,  or  without  a  Chris- 
tian name,  the  defendant  shall  not  be  discharged  out  of  custody  or 
the  bail  bond  delivered  up  to  be  cancelled  on  motion  for  that  pur- 
pose, if  it  shall  appear  to  the  court  that  due  diligence  has  been  used 
to  obtain  knowledge  of  the  proper  name. 

33.  No  application  to  set  aside  process  or  proceedings  for  irregu- 
^ty  shall  be  adlowed,  unless  made  within  a  reasonable  time,  nor  if 
the  party  applying  has  taken  a  fiesh  step  after  knowledge  of  the 
ioegolarity. 
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1832.  34.  If  a  party  plead  several  pleas,  aTowries,  or  cognizances  with- 

V^N/'^/  out  a  rule  for  that  purpose,  the  opposite  party  shall  be  at  liberty  to 

Reovlm.  sign  judgment 
Genbbales. 

dxclabation  and  time  fob* 

35.  A  plaintiff  shall  be  deemed  out  of  court  unless  he  declare 
within  one  year  after  the  process  is  returnable. 

36.  When  the  plaintiff  declares  against  a  prisoner,  it  shall  not  be 
necessaty  to  make  more  than  two  copied  of  the  declaration,  of  which 
one  shall  be  served  and  another  filed  with  an  afBdavit  of  service ; 
upon  the  office  copy  of  which  affidavit  a  rule  to  plead  may  be  given. 

37.  Where  a  cause  has  been  removed  from  an  inferior  court,  the 
rule  to  declare  may  be  given  within  four  days  after  the  end  of  the 
term  in  which  the  writ  is  returned. 

38.  It  shall  not  be  necessary  for  a  defendant  in  any  case  to  give  a 
rule  to  declare,  except  upon  removal  from  inferior  courts ;  bat  the 
plaintiff  may  have  a  rule  for  time  to  declare  in  the  Court  of  Exche- 
quer as  well  as  in  other  courts. 

39.  A  rule  to  declare  peremptorily  may  be  absolute  in  the  first 
instance. 

40.  A  declaration  laying  the  venue  in  a  different  county  from  that 
mentioned  in  the  process  shall  not  be  deemed  a  waiver  of  the  bail. 

41.  It  shall  not  be  deemed  necessary  to  express  the  amount  of 
damages  in  a  notice  of  declaration. 

49.  Where  an  amendment  of  the  declaration  is  allowed,  no  new 
rule  to  plead  shall  be  deemed  necessary*  whether  such  amendmeat 
be  made  of  the  same  term  as  the  declaration  or  of  a  different  term* 


PLEA  AND  TIU£  FOR. 

43.  A  demand  of  plea  may  be  made  at  the  time  when  the  declara- 
tion is  delivered,  and  may  be  indorsed  thereon. 

44.  If  a  defendant  after  craving  oyer  of  a  deed  omit  to  insert  it  at 
the  head  of  his  plea,  the  plaintiff  on  making  up  the  issue  or  demaorer 
book  may,  if  he  think  fit,  insert  it  for  him,  but  the  costs  of  such 
insertion  shall  be  in  the  discretion  of  the  taxing  officer. 

45.  If  the  declaration  be  filed  or  delivered  so  late  that  the  defend- 
ant is  not  bound  to  plead  until  the  next  term,  the  defendant  maj 
plead  as  of  the  preceding  term,  within  the  first  four  days  of  the  next 
term,  any  plea  to  the  jurisdiction  or  in  abatement,  or  a  tender,  or 
any  other  similar  plea. 

46.  The  defendant  shall  not  be  at  liberty  to  waive  his  plea  without 
leave  of  the  court  or  judge. 

PARTICULARS. 

47.  A  summons  for  particulars  and  order  thereon  may  be  obtained 
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by  a  ddendant  before  appearance,  and  may  be  made,  if  the  judge  1833. 

think  fit,  without  the  production  of  any  affidavit  V^^v'^^ 

48.  A  defendant  shall  be  allowed  the  same  time  for  pleading  after  Reguljb 
thedeliyery  of  particulars  under  a  judge's  order,  which  he  had  at  Gewkbalbs. 
the  letam  of  the  summons;   nevertheless,  judgment  shall  not  be 

signed  till  the  afternoon  of  the  day  after  the  delivery  of  the  parti- 
culars, unless  otherwise  ordered  by  the  judge. 

NOTICES  AND  BULKS  AND  8EBTICE  THEREOF. 

49.  Where  the  residence  of  a  defendant  is  unknown,  notice  of 
declaration  may  be  stuck  up  in  the  office,  but  not  without  previous 
leave  of  the  court. 

50.  Service  of  rules  and  orders,  and  notices,  if  made  before  nine 
at  night,  shall  be  deemed  good,  but  not  if  made  after  that  hour. 

51.  It  shall  not  be  necessary  to  the  regular  service  of  a  rule,  that 
the  original  rule  should  be  shown,  unless  sight  thereof  be  demanded, 
except  in  cases  of  attachment. 

52.  Wh^re  a  tenn's  notice  of  trial  or  inquiry  is  required,  such 
notice  may  be  given  at  any  time  before  the  first  day  of  term. 

53.  A  rule  to  reply  may  be  given  at  any  time  when  the  office  is 
open. 

54.  Service  of  a  rule  to  reply,  or  plead  any  subsequent  pleading, 
shall  be  deemed  a  sufficient  demand  of  a  replication,  or  such  other 
subsequent  pleading. 

PAYMENT  OF  HONET  INTO  COUBT. 

55.  In  all  cases  in  which  money  may  be  paid  into  court,  leave  to 
pay  it  in  may  be  obtained  by  a  side  bar  rule. 

5$.  On  payment  of  money  into  court,  the  defendant  shall  under- 
^  by  the  rule  to  pay  the  costs,  and  in  case  of  non-payment,  to 
suffer  the  plaintiff  either  to  move  for  an  attachment,  on  a  proper 
demand  and  service  of  the  rule,  or  to  sign  final  judgment  for  nominal 
damages. 

TBIAL  AND  NOTICE  THEBEOF. 

57.  Notice  of  trial  and  inquiry,  and  of  continuance  of  inquiry, 
^  be  given  in  town,  but  countermand  of  notice  of  trial,  or  inquiry, 
'^y  be  given  either  in  town  or  country,  unless  otherwise  ordered  by 
the  court,  or  a  judge. 

58.  Hie  expression  "  short  notice  of  trial"  shall,  in  country  causes, 
be  taken  to  mean  four  days. 

59.  In  all  cases  where  the  plaintiff  in  pleading  concludes  to  the 
couitry,  the  plaintiff's  attorney  may  give  notice  of  trial  at  the  time 
ofdeliTering  his  replication,  or  other  subsequent  pleading,  and  in 
c>se  issue  shall  afterwards  be  joined,  such  notice  shall  be  available ; 
tmt  if  issue  be  not  joined  on  such  replication,  or  other  subsequent 

^OL.  n.  A  A 
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183S*        pleading,  and  the  plaiDti£f  shall  sign  judgment  for  want  theteol^  and 

\i^v^m/      forthwith  give  notice  of  executing  a  writ  of  inquiry,  such  notice  ihall 

Regulje       operate  from  the  time  that  notice  of  trial  was  given  as  aibresvd; 

GsuBAALBs.   and  in  all  cases  where  the  defendant  demurs  to  the  plaintiff's  decb- 

ration,  replication,  or  other  subsequent  pleading«  the  ddendant's 

attorney,  or  the  defendant,  if  he  plead  in  person,  shall  be  oblig«i  to 

accept  notice  of  executing  a  writ  of  inquiry  on  the  back  of  the 

joinder  in  demurrer ;  and  in  case  the  defendant  pleads  a  plea  in  bar 

or  rejoinder,  &c.  to  which  the  plaintiff  demurs,  the  defendaot's 

attorney,  or  the  defendant,  if  he  plead  in  person,  shall  be  obliged  to 

accept  notice  of  executing  writ  of  inquiry  on   the  back  of  such 

demurrer. 

60.  Notice  of  a  trial  at  bar  shall  be  given  to  the  proper  officer  of 
the  court  before  giving  notice  of  trial  to  the  party. 

61.  In  country  causes,  or  where  the  defendant  resides  more  than 
forty  miles  from  town,  a  countermand  of  notice  of  trial  shall  be  given 
six  days  before  the  time  mentioned  in  the  notice  for  trial,  unless 
short  notice  of  trial  has  been  given. 

62.  In  town  causes  where  the  defendant  lives  within  forty  miles 
of  town,  two  days'  notice  of  countermand  shall  be  deemed  sufficieot 

63.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the 
officer  of  the  court,  on  the  application  of  the  party,  without  affidavit, 
or  motion  for  that  purpose. 

NEW  TRIAL,  MOTION  IN  ARREST  OF  JUDGMEKT. 

64.  If  a  new  trial  be  granted  without  any  mention  of  costs  in  tbe 
rule,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the  successful 
party,  though  he  succeed  on  the  second. 

65.  No  motion  in  arrest  of  judgment,  or  for  judgment  non  cbiianU 
veredicto,  shall  be  allowed  after  the  expiration  of  four  days  from  tbe 
time  of  trial,  if  there  are  so  many  days  in  term,  nor  in  any  case  after 
the  expiration  of  the  term,  provided  the  jury  process  be  retumible 
in  the  same  term. 

JUDGMENT  AND  TIMS  FOR  SIGNING. 

66.  Judgment  for  want  of  a  plea  after  demand  may  in  all  cases 
be  signed  at  the  opening  of  the  office  in  the  afternoon  of  tbe  day 
after  that  on  which  the  demand  was  made,  but  not  before. 

67.  After  the  return  of  a  writ  of  inquiry,  judgment  may  be  signed 
at  the  expiration  of  four  days  from  such  return,  and  after  a  verdict, 
or  nonsuit,  on  the  day  after  the  appearance^lay  of  the  return  of  tbe 
dUtringaSy  or  habeas  corpora,  without  any  rule  for  judgment. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT. 

68.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  may  be  ob- 
tained on  motion  without  previous  notice,  but  in  that  case  it  sball 
not  operate  as  a  stay  of  proceedings. 
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69.  No  modon  for  judgment  as  in  case  of  a  nonsuit  shall  be  188S. 
afiomd  after  a  action  for  costs  for  not  proceeding  to  trial  for  the  v^-v^ 
same  defealt,  but  such  costs  may  be  mo^ed  for  separately^  (i.  e.)  Regula 
^thout  moving  at  all  for  judgment  as  in  case  of  a  nonsuit,  or  after  Generales. 
such  motion  is  disposed  of :  or  the  court  on  discharging  a  rule  for 

judgment  as  in  case  of  a  noosuit  may  order  the  plaintiff  to  pay  the 
costs  of  not  proceeding  to  trial,  but  the  payment  of  such  costs  shall 
not  be  made  a  condition  of  discharging  the  rule. 

70.  No  entry  of  the  issue  shall  be  deemed  necessary  to  entitle  a 
defendant  to  more  for  judgment  as  in  case  of  a  nonsuit,  or  to  take 
the  cause  down  to  trial  by  proviso. 

71.  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in  which 
the  de&ult  of  the  plaintiff  has  been  made,  and  no  rule  for  a  trial 
by  pTOfieo  shall  be  necessary. 

WARRANT  OF  ATTORNET  AND  COONOVIT. 

72.  No  warrant  of  attorney  to  confess  judgment,  or  cognovit 
<idumemf  given  by  any  person  in  custody  of  a  sheriff  or  other  officer 
upon  mesne  process,  shall  be  of  any  force,  unless  there  be  present 
some  attorney  on  behalf  of  such  person  in  custody  expressly  named 
by  him,  and  attending  at  his  request,  to  inform  him  of  the  nature  and 
^ect  of  such  warrant  or  cognovit,  before  the  same  is  executed, 
^hlch  attorney  shall  subscribe  his  name  as  a  witness  to  Uie  due 
execotion  thereof,  and  declare  himself  to  be  attorney  for  the  defend- 
^t,  and  state  that  he  subscribes  as  such  attorney. 

73.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney,  above 
one  and  under  ten  years  old,  must  be  obtained  by  a  motion  in  term, 
or  by  order  of  a  judge  in  vacation ;  and  if  ten  years  old  or  more, 
upon  a  rule  to  show  cause. 

COSTS. 

74.  No  costs  shall  be  allowed  on  taxation  to  a  plaintiff  upon  any 
counts  or  issues  upon  which  he  has  not  succeeded ;  and  the  costs  of 
^l  issues  found  for  the  defendant  shall  be  deducted  from  the  plain- 
tiff's costs. 

execution. 

75.  It  shall  not  be  necessary  that  any  writ  of  execution  should  be 
«gned;  but  no  such  writ  shall  be  sealed  till  the  judgment-paper, 
poatea,  or  inquisition,  has  been  seen  by  the  proper  officer. 

76.  A  writ  of  habere  Jacias  postesnonem  may  be  sued  out  without 
lodging  a  precipe  with  the  officer  of  the  court. 

77.  In  actions  commenced  by  bill  a  ca,  m.  to  fix  bail  shall  have 
«ight  days  between  the  teste  and  return,  and  in  actions  commenced 
hy  original  fifteen,  and  must  in  London  and  Middlesex  be  entered 
^r  dear  days  in  the  public  book  at  the  sheriff's  office. 

aa2 


Generales. 
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1833.  SCIRE  FACIAS. 

^^^v^^  78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ 

R£GUL£       of  tcire  fucuu,  after  a  defendant  has  appeared,  except  on  payment  of 
costs. 

79.  A  icire  facias  to  revire  a  judgment  more  than  ten  years  oU 
shall  not  be  allowed  without  a  motion  for  that  purpose  in  term,  or  a 
judge's  order  in  yacation,  nor  if  more  than  fifteen  without  a  rule  to 
show  cause. 

80.  A  tdrt  facias  upon  a  recognizance  taken  in  Serjeants*  Inn,  or 
before  a  commissioner  in  the  coimtry,  and  recorded  at  IFet^aiasfer, 
shall  be  brought  in  Middlesex  only,  and  the  form  of  the  recogoizaDce 
shall  not  express  where  it  was  taken. 

81.  No  judgment  shall  be  signed  for  non-appearance  toafrire 
facias  without  leave  of  the  court  or  a  judge,  unless  the  defendant  has 
been  summoned ;  but  such  judgment  may  be  signed  by  leave  after 
eight  days  from  the  return  of  one  scire  facias. 

82.  A  notice  in  writing  to  the  plaintiff,  his  attorney  or  ageot, 
shall  be  a  sufficient  appearance  by  the  bail  or  defendant  on  a  son 

facias. 

.      ERROK. 

83.  A  writ  of  error  shall  be  deemed  a  supersedeas  from  the  time  d 
the  allowance. 

84.  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of  error, 
the  application  must  be  made  before  the  time  to  surrender  is  out 

SUPERSEDEAS. 

85.  The  plaintiff  shall  proceed  to  trial  or  final  judgment  a^aiost 
a  prisoner  within  three  terms  inclusive  after  declaration,  and  shall 
cause  the  defendant  to  be  charged  in  execution  within  two  term 
inclusive  after  such  trial  or  judgment;  of  which  the  term  in  or  after 
which  the  trial  was  had  shall  be  reckoned  one. 

86.  The  marshal  of  the  King's  Bench  prison,  and  the  warden  of 
the  Fleet,  shall  present  to  the  judges  of  the  courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  in  their  respective  chamben  at 
Westminster,  vrithin  the  first  four  days  of  every  term,  a  list  of  all  soch 
prisoners  as  are  supersedable;  showing  as  to  what  actions  and  on 
what  account  they  are  so,  and  as  to  what  actions  (if  any)  they  still 
remain  not  supersedable. 

87.  If  by  reason  of  any  writ  of  error,  special  order  of  die  ooort, 
agreement  of  parties,  or  other  special  matter,  any  person  detained 
in  the  actual  custody  of  the  marshal  of  the  King's  Bench  prison  or 
warden  of  the  Fleet,  be  not  entitled  to  a  supersedeas  or  discharge  to 
which  such  prisoner  would,  according  to  the  general  rules  and  pra^ 
tice  of  the  court,  be  otherwise  entitled,  for  want  of  declaring^  pro- 
ceeding to  trial  or  judgment,  or  charging  in  execution,  within  the 
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times  prescribed  by  sach  general  rules  and  practice,  then  and  in         183Sw 
every  such  case  the  plaintifi*  or  plaintiffs  at  whose  suit  such  prisoner-      v^v^k/ 
shall  be  so  detained  in  custody,  shall,  with  all  convenient  speed,       Regula 
give  notice  in  writing  of  such  writ  of  error,  special  order,  agreement,    Genebales. 
or  other  special  matter,  to  the  marshal  or  vrarden,  upon  pain  of 
losing  the  right  to  detain  snch  prisoner  in  custody  by  reason  of  such 
special  matter;  and  the  marshal  or  warden  shall  forthwith  after  the 
receipt  of  such  notice  cause  the  matter  tliereof  to  be  entered  in  the 
books  of  the  prison,  and  shall  also  present  to  the  judges  of  the  re- 
spective courts  from  time  to  time  a  list  of  the  prisoners  to  whom 
such  special  matter  shall  relate,  showing  such  special  matter  together 
with  the  list  of  the  prisoners  supenedable. 

88.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of  the 
marshal  or  warden  for  the  space  of  one  calendar  month  after  they 
are  supersedable,  although  not  superseded,  shall  be  forthwith  dis- 
diarged  out  of  the  King's  Bench  or  Fleet  prison  as  to  all  such 
actions  in  which  they  have  been  or  shall  be  supersedable. 

89.  The  order  of  a  judge  for  the  discharge  of  a  prisoner  on  the 
ground  of  a  plaintiff's  neglect  to  declare,  or  proceed  to  trial,  or  final 
judgment,  or  execution  in  due  time,  may  be  obtained  at  the  return 
of  one  summons  served  two  days  before  it  is  returnable,  such  order 
in  town  causes  being  absolute,  and  in  country  causes,  unless  cause 
shall  be  shown  within  four  days,  or  within  such  further  time  as  the 
judge  shall  direct 

90.  A  rule  or  order  for  the  discharge  of  a  debtor  who  has  been 
detained  in  execution  a  year  for  a  debt  under  twenty  pounds,  may 
be  made  absolute  in  the  first  instance,  on  an  affidavit  of  notice  given 
ten  days  before 'the  intended  application,  which  notice  may  be  given 
before  the  year  expires. 

ATTORNEY  AND  HIS  BILL. 

91.  An  order  to  deliver  or  tax  an  attorney's  bill  may  be  made  at 
the  return  of  one  summons,  the  same  having  been  served  two  days 
before  it  is  returnable. 

92.  One  appointment  only  shall  be  deemed  necessary  for  proceed- 
ing in  the  taxation  of  costs,  or  of  an  attorney's  bill. 

93.  No  setpoff  of  damages  or  costs  between  parties  shall  be  allowed 
to  the  prejudice  of  the  attorney's  lien  for  costs  in  the  particular  suit 
against  which  the  setroff  is  sought,  provided,  nevertheless,  that  inter- 
locutory costs  in  the  same  suit  awarded  to  the  adverse  party  may 

be  deducted. 

# 

MISCELLANEOUS. 

94.  It  shall  not  be  necessary  that  a  pluries  capias  be  stamped  by  Piuriei  capias, 
the  clerk  of  the  warrants,  to  authorize  the  exigenter  to  make  out  an 

nigient. 
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18S2.  95.  In  order  to  charge  a  defetidailt  in  executioD,  it  shall  not  be 

v^*v^^^  necessary  that  the  proceedings  be  entered  of  record. 

Regulj£  96*  Side-bar  rules  may  be  obtained  on  the  last  as  well  as  on  odier 

GEMEaALES.  dstyg  in  term. 

Enlarging  rule.       97,  A  rule  may  be  enlarged,  if  the  court  think  fit,  wilhout  notke. 
Security  for  98.  An  application  to  compel  the  plaintiff  to  give  security  kn 

costs.  costs  must  iQ  ordinary  cases  be  made  beibre  issue  joined. 

Compounding         99.  Leave  to  compound  a  penal  action  shall  not  be  given  in  cases 
penal  action.       where  part  of  the  penalty  goes  to  the  crown,  unless  notice  ah^  have 

been  given  to  Uie  proper  officer,  but  in  other  cases  it  may. 
Withdrawing  ^^*  Where  the  defendant,  after  having  pleaded,  is  allowed  to 

plea  after  con-    confess  the  action,  he  may  withdraw  his  plea  in  person  withont  die 
fcssmg  action,     appearance  of  the  attorney  or  his  clerk  for  that  purpose  before  the 

officer  of  the  court 
Good  jury.  ^^^*  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  juiy 

upon  a  writ  of  inquiry,  but  an  order  shall  be  made  by  a  judge  upoa 

summons  for  that  purpose. 
Inspection  of         102.  An  order  upon  the  lord  of  a  manor  to  allow  the  usual  limited 
court  rolls.  inspection  of  the  court  rolls,  on  the  application  of  a  copyhold  teaant, 

may  be  absolute  in  the  first  instance  upon  an  affidavit  thai  the  oopjr- 

hold  tenant  has  applied  for  and  been  refused  inspection. 
Chancing  venue      ^^^*  ^^  ca^eA  where  the  application  for  a  rule  to  change  Uie  scaae 

is  made  upon  the  usual  affidavit  only,  the  rule  shall  be  absolute  in 

the  first  instance ;  and  the  vefiue  shall  not  be  brought  back  except 

upon  an  undertaking  of  the  plaintiff  to  give  material  evidence  in  the 

county  in  which  the  venue  was  originally  laid. 
Payment  of  104.  Where  money  is  paid  into  court  in  several  actions  which  are 

money  into^        consolidated,  and  the  plaintiff,  without  taxing  costs,  proceeds  to  trial 

which  are^clm"'   ^"  ^"^  ^"^  ^^^''  ^®  '^^^^  ^  entitled  to  costs  on  tho  others  up  to  the 

solidated.  time  of  paying  money  into  court 

Continuances.         105.  After  judgment  by  defitult,  the  entry  of  any  subsequent  con- 
tinuances shall  not  be  required. 

Discontinuance.      106.  To  entitle  a  plaintiff  to  discontinue  after  (rfea  pleaded,  it  shall 

not  be  necessary  to  obtain  the  defendant's  consent,  but  the  role  shall 
contain  an  undertaking  on  the  part  of  the  plaintiff  to  pay  the  costs, 
and  a  consent,,  that  if  they  are  not  paid  within  four  days  after  tua- 
tion,  defendant  shall  be  at  liberty  to  sign  a  nan  prm  («X 

Counsel's  signa-      107.  It  shall  not  be  necessary  that  any  pleadings  which  oonchide 

ture  to  plead.      ^  the  country  be  signed  by  counsel. 

Rule  to  itjoin.       ^^^*  ^°  ^^  special  pleadings,  where  the  plaintiff  takes  issue  on 

the  defendant's  pleading,  or  traverses  the  same,  or  demon,  so  that 
the  defendat  is  not  let  in  to  allege  any  new  matter,  the  plaintiff  may 
proceed  without  giving  a  rule  to  rejoin. 

Imparlance  roll.      109.  It  shall  not  be  necessary  that  imparlances  should  be  entered 
on  any  distinct  roll. 

(a)  No  terms  as  to  not  bringing  any  action. 
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110.  Where  a  pauper  omitd  to  proceed  to  trial,  pursuant  to  aotice,  18S2* 

or  an  undertaking,  he  may  he  called  upon  by  a  rule  to  show  cause  ^i^v^^ 

why  he  should  not  pay  costs  though  he  has  not  been  dispaupered.  Reoula 


IT. 

Akd  it  is  furtbeb  ordered.  That  upon  every  bailable  writ  and 
warranty  and  upon  tlie  copy  of  any  process  served  for  the  payment  of 
any  debt,  the  amount  of  the  debt  shall  be  stated,  and  the  amount  of  what 
the  plaintiflTs  attorney  claims  for  the  costs  of  such  writ  or  process, 
arrest,  or  copy  and  service  and  attendance  to  receive  debt  and  costs, 
and  that  upon  payment  thereof,  within  four  days,  to  the  plaintiff  or  his 
attorney,  further  proceedings  will  be  stayed.  But  the  defendant  shall 
be  at  hberty,  notwithstanding  such  payment,  to  have  the  costs  taxed : 
and  if  more  than  one  sixth  shall  be  disallowed,  the  plaintiff's  attorney 
shall  pay  the  costs  of  taxation. 

The  indonement  shall  be  written  or  printed  in  the  following 
form: — 

''  The  plaintiff  claims  for  debt,  and for  costs. 

And  if  the  amount  thereof  be  paid  to  the  plaintiff  or  his 
attorney  within  four  days  from  the  service  hereof  further 
proceedings  will  be  stayed.*' 

III. 
And  it  is  further  ordered.  That  in  Hilary  andZVmi/y  terms,  a 
plaintiff  in  any  country  cause  may  file  or  deliver  a  declaration  de 
fiaie  ate,  within  four  days  after  the  end  of  the  term,  as  of  such  term. 

IV. 

Akd  IT  IS  further  ordered.  That  the  rules  heretofore  made  in  the 

court  of  King's  Bench  and  Common  Pleas  respectively,  for  avoiding 

long  and   unnecessary  repetitions  of  the  original  writ  in  certain 

actions  therein  mentioned,  shall  be  extended  and  applied  to  the 

courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas, 

to  all  personal  and  mixed  actions ;  and  that  in  none  of  such  actions 

shall  the  original  writ  be  repeated  in  the  declaration,  but  only  the 

nature  of  the  action  stated,  in  manner  following:  viz.  A.  B.  was 

attached  to  answer  C.  D.  in  a  plea  of  trespass,  or  in  a  plea  of  tres- 

JKtts  and  ejectment,  or  as  the  case  may  be,  and  any  further  statement 

shall  not  be  allowed  in  costs. 

v. 

Ahd  it  is  further  ordered.  That  upon  staying  proceedings,  eitlier 
upon  an  attachment  against  the  sheriff  for  not  bringing  in  the  body, 
or  upon  the  bail-bond,  on  perfecting  bail  above,  the  attachment  or 
hait-bond  shall  stand' as  a  security,  if  the  plaintiff  shall  have  declared 
^  ^ne  cifse,  and  shall  have  been  prevented  for  want  of  special  bail 
heiDg  perfected  in  due  time  from  entering  his  cause  for  trial,  in  a 
town  cause  in  the  term  next  after  (a)  that  in  which  the  writ  i$  re- 
i^irnahlk^  and  in  a  country  cause  at  the  ensuing  assizes. 

(a)  See  Tidd,  9  ed.  303.    Semb.  not  altering  B«van  v.  Knight,  1  Tyr.  4t0. 


Generales. 
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Ni^v^k/  And  it  is  further  ordered.  That  the  expense  of  a  witnen  called 

RsouLfi  Qjjiy  ijj  prove  the  copy  of  any  judgment,  writ,  or  other  public  docu- 
ment, shall  not  be  allowed  in  costs,  unless  the  party  calling  him 
shall,  within  a  reasonable  time  before  the  trial,  have  required  the 
adverse  party,  by  notice  in  writing,  and  production  of  such  oopj, 
to  admit  such  copy,  and  unless  such  adverse  party  shall  have  re- 
fused or  neglected  to  make  such  admission. 

vir. 
And  IT  IS  FURTHER  ORDERED,  That  the  ezpense  of  a  witness  calkd 
only  to  prove  the  handwriting  to,  or  the  execution  of,  any  written 
instrument  stated  upon  the  pleadings,  shall  not  be  allowed,  unles 
the  adverse  party  shall,  upon  summons  before  a  judge,  a  reasonable 
time  before  the  trial,  (such  summons  stating  therein  the  name,  de- 
scription, and  place  of  abode  of  the  intended  witness,)  have  neglected 
or  refused  to  admit  such  handwriting  or  execution,  or  uzdess  the 
judge,  upon  attendance  before  him,  shall  indorse  upon  sudi  sum- 
mons, that  he  does  not  think  it  reasonable  to  require  sudi  admissioii. 

VIII. 

And  IT  IS  FURTHER  ORDERED,  Hiat  iu  all  cases  in  which  any  parti- 
cular number  of  days,  not  expressed  to  be  clear  days,  is  prescribed 
by  the  rules  or  practice  of  the  courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day  and  inclusively  of  the  last  day,  unless  the 
last  day  shall  happen  to  fiUl  on  a  ^tifu/oy,  Chrigtmap4ay,  Good-Fridt^ 
or  a  day  appointed  for  a  public  fast  or  thanksgiving,  in  which  cue 
the  time  shall  be  reckoned  exclusively  of  that  day  also. 

And  it  is  further  ordered,  That  the  above  rules  shall  take  eftct 
on  the  first  day  of  next  EatUr  term. 

Tentbrden.  J.  Vauohav. 

N.  C.  Tin  DAL.         J.  Parke. 
Ltndhurst.  W.  Bollavd. 

J.  BaTLET.  J.  B.  BOSANQUBT. 

J.  A,  Pare.  W.  E.  Tavniok. 

W.  Oarrow#  £.  H.  ALDERSOjr. 

J.  LiTTLBOALB.  J.  PaTTBSON. 

S.  Gaselbb. 


MEMORANDUM. 

Shortly  after  this  term  Mr.  Baron  Garrow  resigned 
his  seat  in  this  court,  and  was  succeeded  by  Jo^ 
Crumey,  Esq.  K.  C.  who,  having  been  raised  to  the 
degree  of  the  Coif,  took  the  oaths  and  his  seat  on  the 
2d  day  of  Easter  temii  and  was  afterwards  knighted. 
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REPORTS  OF  CASES 

ARGUED  AND  DETEBUINED  IN  THE 

COURTS  OF  EXCHEQUER  OF  PLEAS, 


AND 


EXCHEQUER  CHAMBER, 

IN 

In  the  Second  Year  op  the  Reign  of  William  IV. 


REGULA  GENERALIS. 
17  April  1832. 

Whereas  by  one  of  the  rules  made  in  Hilary  term 
last  pasty  {ante^  p.  342.  pi.  1 0.)  it  was  amongst  other  things 
ordered,  that  the  want  of  an  ac  etiam  where  a  defend- 
ant is  arrested  shall  not  be  deemed  ground  for  dis- 
charging the  defendant  or  the  bail,  but  the  bail-bond 
or  recognizance  of  bail  shall  be  taken  with  a  penalty  or 
sum  of  40/.  only;  and  whereas  it  was  not  intended 
that  the  said  rule  should  apply  to  writs  of  quo  minus, 
or  to  other  writs  which  heretofore  have  never  had  an 
ac  etiam  clause :  It  is  therefore  hereby  declared  and 
ordered,  that  the  said  part  of  the  said  rule  shall  extend 
to  those  writs  only  in  which  Hiere  has  heretofore  been 
an  ac  etiam  clause. 

Signed  by  All  the  Judges  of  the  Courts  of 

Common  Law. 


1832. 
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>j^^-^^  BETWEEN 

George  Jackson  and  Ann  Neabiti^  Ms  wife  (since 
deceased) Plauitiffs. 

AND 

Sir  Charles  Forbes^  Bart  Lachlan  Mttcquarie  (since 
deceased),  Colin  Anderson  (since  deceased),  and 
Caroline  Erskine,  late  an  infant,  by  her  guar- 
dian,     Defendants. 

AND  BETWEEN 

The  said  G.  Jackson  and  A.  N.  his  wife,     Plaintit^. 

AND 

The  said  L.  Macquarie,  (since  deceased)    Defendant- 

AND  BETWEEN 

The  said  G.  Jackson  and  A.  N.  his  wife,   Plaintiffs. 

AND 

Thomas  Falkner  Middleton  and  Caroline  ErsHne 
his  wife,  late  C.  E.  Anderson,  an  infant,  George 
Jackson  Jackson  and  John  Anderson  Jackson, 
infants,  by  their  guardian,  and  the  said  Sir  C. 
Forbes,  Bart,  and  L.  Macquarie  (since  deceased), 

Defendants. 

AND  BETWEEN 

The  said  G.  Jackson Plaintiff. 

AND 

The  said  Sir  C.  Forbes,  Bart.  T.  F.  Middleton  and 
C.  E.  his  wife,  and  G.  J.  Jackson,  J.  A.  Jaeksm, 
and  J.  Jackson,  children  of  the  said  plaintiff  G. 
Jackson,  all  infants  out  of  the  jurisdiction  of  the 
court,  J,  H.  Forbes,  M.  Hale,  and  His  Majesty's 
Attorney-General,    •...•.    Defendants. 

By  original  and  supplemental  Bills  and  bill  of  reviTor. 

A  testator        C\^  ^^  hearing  in  the  court  of  Chancery,  on  16 
l3  buSav.  February  \9S\,  the  Lord  Chancellor  iJroirg^flw 

ing  resided       directed  the  following  case  to  be  sent  for  the  opinion 
^dia  aiTa"  "*  ^^  *^®  Court  of  Exchequer. 
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Colm  Andersouy  late  sargeon  to  bis  Majesty^s  75th       18S2. 
regiment  of  foot,  deceased^  was  a  native  of  Scotland^     ^"^ 
and  was  in  his  lifetime  and  at  the  time  of  his  death    and  Otbera 
seised  and  possessed  of  and  otherwise  well  entitled  to       j.^ 
some  real  estate  in  the  East  Indies^  and  was  also  pos-    and  Othen. 

sessed  of  considerable  personal  estate  and  effects,  all  

of  which,  at  the  time  of  his  death  and  of  making  his  suiseon  of  one 
will  and  codicils  hereinafter  stated,  were  ako  in  India.  _^^„„  "^* 

'  regiments, 

The  testator  was  for  some  time  before  and  until  hisMied  there, 
death  resident  in  India,  and  being  seised  and  possessed  i^d^Mrsonal 
as  aforesaid,  duly  made  and  published  his  last  will  in  ?pv^^, 
writing,  bearing  date  the  25th  of  October  1802,  and  India,  but 
thereby  desired  that  his  house  and  grounds  in  the  l^^*?^^'*^ 
island  of  Coolabah^  together  with  his  household  fur-  his  will  and 
niture,  horses,  liquors,  &c.  might  be  sold  at  public  ^i^™*h^|^t 
outcry  to  the  highest  bidder,  and  the  produce  placed  the  whole  of 
to  the  credit  of  his  estate ;  and  after  noticing  that  on  emiafdmsi^ns 
the  1st  of  January  180S,  he  should  have  assets  in  to  his  foor 
India  to  the  amount  therein  mentioned,  and  that  he  dren,  or  the 
was  entitled  to  any  other  division  of  prize  money  which  ?jj"'*^°"j'^ 
might  thereafter  be  made  for  Columbo  and  Seringa-  their  heirs, 
paiam  as  captain,  and  as  major  for  Cochin  prise-money,  3o,^^^aIl 
and  to  whatever  might  be  given  to  the  captors  of  lej^acies  and 
Kurrecy  on  both  which  services  he  was  head  surgeon ;  H^g  executors 
and  also  noticing  that  there  was  one  boy  at  home  having  ob- 

1  t      r%m  y     %       taincd  an  In- 

named  Colin  Anderson,  bom  on  or  about  the  35th  day  dian  probate, 

of  October  1788,  then  at  school  at  Glasgow,  and  P^d^**,JJjJ 
boarded  with  Mr.  John  M^ Arthur,  tailor,  there :  that  and  converted 
there  was  one  girl  in  India  named  Jane  Jarvis  Ander-  t^^^^^^l 
son,  born  at  Poondamalee,  near  Madras,  on  the  2d  day  estate  into 
of  October  1797:  that  there  was  one  girl  in  India  born  [bevYent  to 
at  Mangidore  on  the  21st  day  of  September,  1800,  J*^^*'^^" 

and  invested  it  in  the  funds  in  their  own  names.  Proceedings  in  equity  were  after- 
wards commenced  against  them  in  England  to  determine  the  claims  of  the  residuary 
legatees,  all  the  testator's  children  having  died.  The  stock  was  transferred  into  the 
name  of  the  accountant-general  of  the  court  of  chancery,  and  the  court  made  a  de- 
cree ascertaining  the  shares  of  the  several  claimants : — Held,  that  legacy  duty  was  not 
payable  on  the  legacies,  annuities  or  shares  of  residue  bequeathed. 
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Jacksoh 
and  Others 

9. 

Forbes 
and  Others. 


named  Arm  Neibiti  Anderson :  that  there  was  another 
girl  (a)  in  {ndia  born  at  Coolabah  on  the 
To  those  children,  or  the  survivors  of  them  and  their 
heirs,  he  left  the  whole  of  his  property  in  equal  divi- 
sions, subject  to  such  regulations  and  legacies  as  he 
should  thereafter  mention ;  and  it  was  his  wish  that  his 
brother.  Lieutenant  Patrick  Anderson^  of  the  19th  re- 
giment of  Light  Dragoons,  should  come  to  Bombay  as 
one  of  his  executors,  and  take  the  children  then  in 
India  to  England  with  him;  and  as  that  duty  might 
put  him  to  some  expense  and  inconvenience,  the  said 
testator  thereby  bequeathed  to  him  500/.  sterling  as 
some  kind  of  recompence,  besides  the  amount  of  his 
passage  home,  which  his  the  testator's  executors  were 
directed  to  pay ;  and  all  the  expenses  which  might  be 
incurred  in  India  on  account  of  those  children,  fitting 
them  out  for  their  voyage,  the  price  of  their  passage 
home,  and  other  incidental  charges  which  were  thought 
necessary  to  their  comfort  and  safety,  werb  to  be 
charged  to  his,  the  testator's,  estate ;  and  the  said  tes- 
tator thereby  gave  certain  annuities  to  different  persons 
in  England  and  in  India.  To  provide  for  those  lega- 
cies and  the  education  of  the  children  his  executors 
were  thereby  directed  to  place  the  whole  of  the  estate 
securely  at  interest,  either  on  landed  property  or  in 
some  public  funds,  (those  of  the  India  Company,  per- 
haps, as  safe  as  any,)  but  he  left  the  choice  entirely  to 
his  executors,  in  whose  regard  to  the  interest  of  the 
children  he  had  implicit  confidence ;  and  yearly,  after 
the  regular  payment  of  the  legacies  and  the  expenses 
of  the  children,  any  remaining  balance  was  to  be  added 
to  the  principal  for  the  benefit  of  the  whole.  As  the 
annuitants  died,  the  principal  producing  such  annuity 
was  to  revert  to  the  common  stock  for  the  benefit  of 
the  whole,  as  the  whole  of  the  estate  was  to  be  equally 
divided  amongst  the  before-mentioned  four  children, 

(a)  Viz.  Caroling  Enkine  AtuUnon,  afterwards  wife  of  T.  F.  JtfU^teM- 


IN  THE  Second  Year  of  WILLIAM  IV. 


867 


viz.  John  AndersonyjumoTf  JaneJarvis  Anderson^  Arm 
Nesbiii  Anderson^  and  Caroline  Erskine  Anderson,  or 
the  survivor  of  tbenij  a  regular  division  must  be  made  of 
the  estate  when  each  came  of  age  or  was  married,  and 
the  share  of  such  person  was  not  to  be  considered  any 
longer  as  belonging  to  the  public  stock,  but  to  the  par- 
ticular person  so  coming  of  age,  if  a  boy,  subject,  how- 
ever, to  the  controul  of  his  the  testator's  executors, 
their  heirs  and  assigns,  for  nine  years  more  when  he 
would  have  arrived  at  years  of  discretion,  if  ever. 
When  the  girls,  or  any  of  them,  became  of  age  or  got 
married,  he  thereby  directed  that  their  shares  might 
be  so  settled  on  themselves  during  their  lives,  and  on 
their  children  in  equal  proportions  after  their  death, 
that  it  would  not  be  in  the  power  of  the  husband,  if  so 
inclined,  to  injure  either  his  wife  or  children.  And  the 
said  testator^s  executors  were  supplicated  to  take  every 
possible  precaution  against  so  distressing  an  event. 
Should  it  be  the  will  of  Almighty  God  to  take  one  or 
more  of  those  children  to  himself,  the  share  or  shares 
of  such  children  dying  without  issue  were  to  be  equally 
divided  amongst  the  survivors;  but  in  case  of  issue 
those  children  were  to  inherit  the  share  of  their  parent 
amongst  them  equally;  and  in  case  of  their  dying 
without  issue  it  was  to  return  for  the  benefit  of  the 
survivor  of  those  four  children  or  their  families.  Upon 
the  reversion  of  any  sums  to  the  public  stock,  the  issue 
of  a  deceased  child  was  to  have  the  share  that  its 
parent  would  have  had  if  living;  but  again,  if  such 
issue  died  without  issue,  the  whole  of  its  original  and 
after  shares  reverted  to  the  common  stock.  And  he 
thereby  constituted,  nominated,  and  appointed  his 
brothers,  Alexander  Anderson  and  Patrick  Anderson^ 
Brevet  Lieutenant  Colonel  Lachlan  Macquarie,  of  the 
36th  regiment  of  foot,*  and  Charles  Forbes j  of  Bombay , 
Esq.  (now  Sir  Charles  Forbes,  Bart.)  executors  of  his 
said  will. 
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The  said  testator  afterwards  made  and  signed  a 
certain  codicil  or  testamentary  paper,  dated  the  4tfa  of 
July  1804,  and  addressed  the  same  in  a  letter  to  the 
said  Patrick  Anderson^  and  which  was,  amongst  other 
things,  to  the  purport  or  eflfect  following;  that  is  to  say, 
**  If  1  should  be  so  unfortunate  as  to  meet  with  any 
accident  to  prevent  my  getting  to  Bombay  soon,  you 
must  endeavour  to  get  leave  and  go  home  in  charge  of 
these  infants,  place  them  at  school,  and  be  in  some 
degree  their  fiither."    And  further,  in  the  same  testa- 
mentary paper  or  letter  he  writes,  "  After  fitting  out 
my  children  for  the  voyage  and  paying  for  your  and 
their  passage,  the  whole  of  my  property  in  Bombay  I 
would  have  lodged  in  the  Company's  funds,  and  the 
expenses  of  the  children's  education,  together  with 
such  other  legacies  as  I  have  mentioned  in  my  will  to 
be  defrayed  out  of  the  interest  of  this  money,  and  any 
surplus  which  may  remain  after  defraying  their  ex- 
penses is  annually  to  be  added  to  the  principal  until  the 
children  are  of  age."     And  further,  in  the  same  testa- 
mentary paper  or  letter  he  writes,  "  I  have  half  a  lack 
of  rupees,  more  or  less,  with  Messrs.  Harrington^  Bur- 
naby,  and  Harrington,  at  Madras,  which,  as  they  have 
lowered  the  rate  of  interest,  I  have  directed  to  be  re- 
mitted to  Messrs.  CotteriUf  Trail,  Palmer  &  Co.  of 
Calcutta.    This  sum,  if  possible,  I  wish  to  allow  to 
accumulate  for  eight  or  eleven  years,  when  it  will 
enable  me,  if  alive,  to  keep  a  carriage  for  my  daughtersi 
and  if  I  die  it  will  make  their  portions  so  much  the 
better.    If  I  get  safe  to  Bombay  I  expect  that  you  will 
exert  yourself  to  get  leave  and  come  and  stay  with  me 
until  I  go  to  Europe,  or  as  long  as  you  can." 

The  said  testator  afterwards  made  and  signed  another 
codicil  or  testamentary  paper  as  a  letter  addressed  to 
the  said  Patrick  Anderson,  containing,  among  other 
things,  as  follows : — "  After  fitting  out  the  children 
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for  the  voyage^  paying  your  dwn  and  Uieir  passage  to 
l^Mglandf  and  procuring  bills  for  their  expenses  for  the 
two  first  years,  besides  paying  the  sums  I  have  ahready 
mentioned  and  those  to  be  mentioned  hereafter,  be 
pleased  to  lodge  the  whole  of  my  property  at  Bombay , 
when  an  opportunity  occurs,  in  the  Company's  next 
good  loan.** 

The  said  testator  afterwards  made  and  signed  another 
codicil  or  testamentary  paper,  dated  on  board  the  Can-^ 
didatCt  offKedgere,  the  21st  July  1804,  and  addressed 
the  same  as  a  letter  to  the  said  PiUrick  Anderson^  con«* 
tainiiig,  among  other  things,  as  follows : — **  I  wish  you 
to  go  home  with  the  children,  as  you  can  endeavour  to 
get  on  in  the  army  at  the  same  time.  General  Lake 
will  hardly  refuse  you  leave  when  you  tell  him  that  the 
father  of  these  children  served  his  Majesty  30  years, 
and  that  they  are  deprived  of  the  protection  and  in- 
struction of  a  mother,  depending  solely  on  your  and 
their  relations  at  home." 

The  said  testator  added  the  following  statement  to 
such  last^mentioned  letter  or  testamentary  paper,  and 
signed  the  same;  that  is  to  say,  "  Messrs.  Forbes  &  Co« 
oi  Bombay^  receive  the  interest  half-yearly  of  the  three 
notes  into  which,  the  opposite  of  32,000  rupees  was 
divided  or  opposed  to  the  name  of  each  child,  at  9  per 
cent,  per  annum,  until  they  can  place  it  to  more  or 
equal  advantage  in  the  funds  of  the  Honourable  East 
India  Company.  I  wish  these  sums  to  continue  accu- 
mulating until  each  progressively  shall  amount  to  8000/. 
sterling,  the  expenses  of  maintaining  and  educating 
these  children  in  the  mean  time  to  be  defrayed  by  me, 
or  at  my  expense.  The  reason  why  I  have  made  this 
separate  provision  for  these  three  children  is,  that  they 
may  be  independent  of  me  in  case  I  should  be  block- 
head enough  to  marry  at  my  Ume  of  life,  and  perhaps 
have  more  children;  but  in  the  event  of  my  death 
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without  an  increase  of  family,  mj  willy  which  is  in  the 
possession  of  the  mother  of  the  infants  named  on  the 
opposite  page,  will  show  the  manner  in  which  what- 
ever property  I  may  die  possessed  of  is  to  he  distri- 
butedy  including  the  opposite  rupees  32,000,  with  its 
interest.  I  have  paid  for  a  cometcy  for  C.  Anderson, 
junior,  in  his  Majesty's  19th  regiment  of  Light  Dra- 
goons, on  the  29th  of  September  1802.  Of  course,  in 
case  of  my  death,  an  equal  amount  of  my  property, 
with  its  interest  from  that  day,  will  be  credited  to  each 
of  the.  girls,  and  the  remainder  then  equally  divided 
amongst  the  four  children,  or  the  survivors  of  them, 
agreeably  to  the  tenor  of  my  will.  C*  Anderson. 

Camp,  near  Tunkerra,  in  Guiserat,  the 
30th  November  1803." 


**  1803,  January  1st.  Lodged  in  the  Treasury  at 
Bombay  of  the  East  India  Company  32,000  rupees,  as 
a  loan  at  8  per  cent.,  the  interest  payable  at  Bombay 
half-yearly,  for  the  sole  use  and  benefit  of  the  under- 
mentioned children,  and  in  the  proportion  set  down 
opposite  to  their  names : — 

Jane  Jarvis  Anderson 13,600 

.  Ann  Nesbitt  Anderson 10,205 

Caroline  Erskine  Anderson   .    •    •     .      8,115 


Bombay  rupees  •  •  32,000 
Ditto,  ditto,  lodged  in  ditto  5000  rupees  at 
the  same  rate,  and  payable  in  the  same  man* 
ner,  for  the  support  of  the  mother  of  those 
children;  when  she  dies  the  principal  will 
revert  to  me  or  my  heirs,  &c •       5,000*" 

The  said  testator  departed  this  life  on  or  about  the 
28th  day  of  July  1804,  at  sea,  while  on  a  voyage  from 
Calcutta  to  Bombay,  without  having  revoked  or  altered 
his  said  will  and  codicils. 
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The  said  testator  left  the  four  children  before  re- 
ferred to,  who  were  all  illegitimate;  that  is  to  say,  Colin 
Andergan,  J.  J.  Anderson,  A.  N.  Anderson,  and  C  £. 
Anderson. 

All  the  testator*s  children,  except  the  eldest,  were  at 
the  time  of  his  death  resident  at  Bombay. 

By  letters-patent  under  the  great  seal  of  Chreai 
BH/otii,  bearing  date  at  Westminster  the  9&thoiFebru-' 
airy,  in  the  38th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  being  tlie  charter  for  esta- 
blishing  the  courts  of  Recorder  of  Madras  and  Bom* 
bay,  in  the  East  Indies,  hb  Majesty  was  pleased  to 
grant,  order,  establish  and  appoint,  that  the  court  of  the 
recorder  of  Bombay  should  be  a  court  of  ecclesiastic 
cal  jurisdiction  within  Bombay  and  the  limits  thereof, 
and  upon  British  subjects  there  residing,  with  the  same 
powers,  authorities  and  privileges,  and  subject  to  the 
same  restrictions  as  are  thereinbefore  given,  granted 
or  mentioned  unto,  or  as  to  the  court  of  recorder  of 
Madras. 

Hy  the  said  charter  it  was,  amongst  other  things, 
granted,  ordained,  established  and  appointed,  that  the 
court  of  the  recorder  of  Madras  should  be  a  court  of 
ecclesiastical  jurisdiction,  and  should  have  full  power 
aiid  authority  to  administer  and  execute  within  Madras 
and  the  limits  thereof,  and  towards  and  upon  British 
subjects  there  residing,  the  ecclesiastical  law  as  the 
same  was  then  used  and  exercised  in  the  diocese  of 
London,  so  far  as  the  circumstances  and  occasions  of 
Madras  and  the  people  would  admit  or  require,  and 
for  that  purpose  was  given  to  the  said  court  full  power 
and  authority  to  grant  probates,  under  the  seal  of  the 
said  court  of  the  said  recorder  of  Madras,  of  the  last 
will  and  testament  of  all  or  any  of  the  said  British 
subjects  dying  and  leaving  personal  effects  within  the 
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said  territories  or  districts  respectively,  and  to  demand, 
require,  take,  hear,  examine  and  allow,  and,  if  occasion 
require,  to  disallow  and  reject  the  account  of  them  b 
such  manner  and  form  as  was  then  used  and  might  be 
used  in  the  said  diocese  o(  London,  and  to  do  all  things 
needful  and  necessary  in  that  behalf. 

In  conformity  with  the  provisions  of  the  said  charter 
and  orders  and  regulations  of  the  said  court  of  the 
Recorder  of  Bombay,  the  defendant  Sir  C.  Forbes,  the 
said  P.  Anderson,  and  the  said  L.  Macquarie,  ob- 
tained probate  of  the  said  will  and  codicils  from  the 
court  of  the  Recorder  of  Bombay. 

Under  the  directions  and  authority  of  the  said  wiB 
and  codicils  the  said  Sir  C.  Forbes  and  his  co-execotOTs 
(who  have  both  since  departed  this  life)  possessed  the 
testator's  house  and  land,  and  sold  the  same,  and  col- 
lected and  got  in  all  the  testator's  goods,  chattels,  and 
effects,  and  converted  the  principal  part  thereof  into 
money;  and  they  paid  all  his  debts  and  legacies,  and 
paid  the  annuities  given  by  the  said  will  as  they  became 
due,  and  the  residue  of  the  said  testator's  estate  which 
they  so  converted  into  money  was  invested  by  them  in 
the  public  funds  in  the  manner  hereinafter  mentioned. 

In  the  year  1805  P.  Anderson  proceeded  to  Engla^ 
with  the  three  youngest  children  of  the  said  testator, 
and  he  took  with  him  part  of  the  testator's  assets;  and 
on  the  12th  of  November  1811,  Sir  C.  Forbes,  on 
behalf  of  himself  and  the  said  P.  Anderson,  (the  said 
L.  Macquarie  being  absent  and  never  having  i^te^ 
meddled  with  the  said  testator's  estate  and  effects,  and 
pursuant  to  the  rules  and  regulations  of  the  recorder's 
court  of  Bombay,)  rendered  unto  the  recorder  of  the 
said  court  an  account  of  the  administration  of  the  said 
testator's  estate  and  effects  by  the  executors,  and  the 
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same  accounts  were  examined  and  passed  as  approved 
of  by  the  said  court. 

Previous  to  Sir  C.  Forbes'  departure  from  Bombay 
(or  Eitglandp  which  was  in  the  month  of  November 
1811,  the  balance  appearing  by  the  said  account  to  be 
due  to  the  said  testator's  estate  was  remitted  by  him  to 
Messrs.  Porcher  and  Qo.  in  London^  as  the  agents  and 
bankers  of  the  said  executors^  and  they  afterwards 
accounted  for  the  same  to  the  said  Sir£^.  Forbes. 

Sir  Charles  Forbes,  and  his  co-executor,  Patrick 
Anderson,  collected,  got  in  and  administered  the  said 
testator's  goods,  chattels,  and  effects  as  aforesaid,  and 
invested  the  residue  or  a  principal  part  of  such  residue 
in  Bank  3  per  cent,  annuities,  in  the  joint  names  of  the 
said  Patrick  Anderson,  L.  Macquarie,  and  Sir  C. 
Forbes. 

Coiin  Anderson,  the  son,  attained  his  age  of  SI  years 
in  the  year  1809,  and  a  separate  account  was  kept  with 
him  of  sums  paid  and  expended  on  his  account,  but  no 
distribution  of  the  testator's  residuary  estate  was  made 
in  the  liletiroe  of  the  said  son.  And  the  said  Sir  C 
Forbes  continued  to  make  payments  on  his  account, 
and  to  maintain  the  other  three  children  out  of  the 
interest  or  dividends  arising  from  the  testator's  estate. 

In  the  month  of  March  1819,  the  testator's  eldest 
daughter,  Ann  Nesbiti  Anderson,  (she  being  then  an 
infant,)  intermarried  with  the  plaintiff,  George  Jackson. 

The  said  executors  never  applied  for  or  obtained 
probate  to  be  granted  of  the  said  testator's  will  by  the 
prerogative  couit:  of  Canterbury, 

On  20  May  1819,  George  Jackson  the  above  named 
phuntiff,  and  A.  N.,  his  wife,  (and  which  said  A,  N^ 
Jackson  was  one  of  the  said  children  of  the  said 
testator,  and  is  since  deceased,)  filed  their  original  bill 
of  complaint  in  the  High  Court  of  Chancery  in  Eng- 
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land  against  the  said  C.  Forbes  (now  Sir  Ckarks 
Forbes,  Bart.)  CoKn  Anderson  (since  deceased,)  and 
Caroline  Erskine  Anderson,  afterwards  the  wife  of  the 
said  T.  F.  Middteton,  but  since  deceased,  also  against 
L,  Macquarie  (who  was  then  out  of  the  jurisdiction 
of  the  court  and  since  deceased,)  thereby  stating 
the  said  will  and  codicils,  partly  to  the  effect  herein- 
before stated.  And  further  stating  the  death  of  C. 
Anderson,  the  testator,  leaving  C.  Anderson,  A.  N.  An- 
derson, jr.  J,  Anderson,  and  C.  E,  Anderson,  the  resi- 
duary legatees  named  in  the  will  and  codicils,  him  sur- 
viving. It  then  stated  the  proof  of  the  will  and  codicils 
by  all  the  executors  in  'India,  and  erroneously  stated 
that  Sir  C.  Forbes  had  proved  the  same  in  the  prero- 
gative court  of  Canterbury  in  England,  It  stated  the 
death  of  J.  J,  Anderson,  an  infant,  and  unmarried ; 
the  payment  by  the  executors  of  the  maintenance  and 
education  of  the  plaintiffs  A.  N.  and  the  defendant 
C.  E,  Anderson,  and  the  purchase  of  a  commission  by 
them  for  C.  Anderson ;  that  the  residuary  estate  had 
been  laid  out  in  stock;  that  49,900/.  bank  S  per  cent, 
annuities  so  purchased  stood  in  the  bank  books  in  the 
executors*  names ;  that  P.  Anderson  was  dead ;  that 
C.  Anderson  had  attained  21 ;  that  C.  £.  Anderson 
and  A.  N.  Jackson  were  infants,  the  latter  married 
in  March  last  to  plaintiff  Jackson:  that  marriage 
articles  had  been  made  before  the  marriage  for  settling 
the  uncertain  interest  of  A,  N,  Anderson,  under  the 
will  and  codicils  to  the  efiect  therein  stated. 

The  bill  then  prayed  that  the  rights  and  interest 
of  the  said  plaintiff  George  Jackson,  and  the  said 
A>  N.  Jackson,  in  right  of  the  said  A.  N.  Jackson, 
and  of  all  parties  to  and  in  the  residuary  estate  and 
effects  of  the  said  testator,  might  be  ascertained  and 
declared  by  the  court,  and  that  the  share  and  interest 
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of  the  said  A.  N.  Jackson  might  be  transferred  into 
the  names  of  the  trustees  of  the  said  marriage  arti- 
cles, upon  the  trusts  of  the  said  marriage  articles, 
and,  if  necessary,  that  accounts  might  be  taken  of  the 
estate  and  effects  of  the  said  testator  and  of  his 
debts,  and  the  legacies  and  annuities  given  by  his  will, 
and  that  such  residue  and  the  share  of  the  said  A.  N. 
Jaeison  thereof  might  be  ascertained,  and  an  account 
taken  of  the  interest  and  dividends  of  the  said  A.  N. 
Jaeison  therein,  which  had  accrued  due,  and  th|kt 
the  same  might  be  paid  to  the  said  plaintiff,  George 
Jaeisonj  and  that  all  proper  accounts  might  be 
taken  and  directions  given  for  effecting  the  purposes 
aforesaid. 

The  defendants,  except  L.  Macquariet  who  was 
out  of  the  jurisdiction  of  the  court,  appeared  and 
put  in  their  answers  thereto,  and  the  said  Sir  C 
Forbes  by  his  said  answer  admitted  only  that  the 
said  will  and  codicils  were  proved  in  the  recorder's 
court  of  Bombay  I  and  that  he  and  his  co^xecutor, 
Patrick  Anderson^  had  got  in  and  received  the  j^er- 
sonal  estate  and  ^ects  of  the  said  testator^  and 
had  remitted  tfie  samCf  together  with  the  proceeds  qf 
kis  house  and  lands  at  Coolabah,  which  they  ha4  sold, 
to  England^  and  that  they  had  paid  and  discharged 
the  testamentary  expenses  if  the  testator,  and  his  debts 
and  legacies  given  by  his  will,  and  had  kept  down  the 
annmiies  bequeathed  thereby,  and  they  admitted  that 
the  residuary  estate  qfthe  said  testator  had  been  la^ 
out  in  the  purchase  of  stock  in  the  public  funds,  and 
that  there  was  then  standing  in  the  names  of  the  said 
P.  Anderson  (then  deceased),  L.  Macquarie  and  Sir 
C.  Forbes,  in  the  books  qf  the  Governor  and  ConyMny 
qf  the  Bank  of  England,  46,9001.  bank  3  per  cent, 
anuuities,  which  had  been  purchased  with  stwh  resi^ 
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dmary  estate.  And  that  there  was  in  the  hands  of 
the  said  Sir  C.  Forbes  a  balance  of  cash.  And  he 
said  he  was  unable  to  determine  the  rights  and  inter- 
ests of  the  plaintiff.  A,.  N,  Jaeksanf  and  the  other 
persons  interested  under  the  will  and  cod  fell  of  the 
said  testator,  and  he  therefore  claimed  the  directions 
of  the  court  in  that  respect.  And  he  submitted  to  act  as 
the  court  should  direct. 

The  said  cause  came  on  to  be  heard  before  the 
Master  of  the  Rolls  on  25  April  18S0,  when  it  was 
referred  to  the  master  to  take  an  account  of  the 
personal  estate  of  the  said  testator  not  specifically  be- 
queathed, come  to  the  hands  of  the  said  Sir  C.  Forbes, 
or  of  any  person  or  persons  by  his  order,  or  for  his 
use,  and  also  an  account  of  the  said  testator's  debts> 
fimeral  expenses,  legacies  and  annuities,  and  that  the 
said  testator's  personal  estate  not  specifically  be- 
queathed, should  be  applied  in  payment  of  his  debts 
and  funeral  expenses  in  a  due  course  of  adminis- 
tration, and  then  in  payment  of  his  legacies  and  an- 
nuities, and  that  the  master  should  ascertain  the  clear 
residue  of  the  said  testator's  personal  estate ;  and  the 
usual  directions  were  given  for  tifking  the  said  accounts, 
and  the  consideration  of  all  further  directions  and 
of  the  costs  of  the  suit  was  reserred  until  after  the 
master  should  have  made  his  report. 

The  executocs  made  various  pajrments  out  of  the 
said  testator's  estate  to  Colin  Anderson^  the  son,  and 
towards  the  support  and  education  of  the  said  testator's 
daughters,  by  which  means  the  said  bank  annuities 
became  eventually  reduced  to  the  36,000/.  bank  8  per 
cent,  annuities  hereinafter  mentioned. 

After  the  decree  of  25th  April  18S0,  L.  Maequaris 
was  brought  before  the  court  as  a  defendant  by  sup- 
plemental bill,  and  Caroline  Erskine  Andergsn^  with 


IN  THE  Second  Year  of  WILLIAM  IV. 


S67 


the  approbation  of  the  court,  intennarried  with  the 
defendant,  T*  F.  Middleton^  and  articles  for  a  settle- 
ment were  thereupon  entered  into  with  the  approba- 
tion of  one  of  the  masters  of  the  Court  of  Chancery. 
The  plainti£^  George  Jackson^  and  his  said  wife  having 
bad  two  children,  namely,  George  Jackson  Jackeom^ 
and  John  Anderson  Jackson,  they,  the  said  George 
Jackson  and  A.  N.  his  wife,  in  or  as  of  Hilary  term 
1823,  filed  their  supplemental  bill  against  the  said 
71 F.  Middkion  and  C  E.  his  wife,  and  the  trustees  of 
the  said  marriage  articles,  and  also  against  the  said 
G.  J.  Jackson  and  J.  A>  Jackson,  for  the  purpose  of 
bringing  the  said  several  parties  before  the  court; 
which  supplemental  cause  having  come  on  to  be  heard, 
the  usual  decree  was  made  therein. 

On  S5  October  18^,  the  master  to  whom  the 
original  and  supplemental  causes  stood  transferred, 
made  his  general  report  therein  of  that  date,  whereby 
he  fownd  that  no  creditor  fnid  come  in  to  prove  any 
debt  im  pursuance  qf  advertisements  in  the  London 
Gbzette  and  other  public  papers  for  that  purpose, 
and  that  tie  legacies  of  the  said  testator  were  aU 
puid,  and  were  included  in  the  scliedules  to  his  report, 
and  also  certain  annuities,  all  of  which  had  lapsed  by 
the  death  of  the  annuitants,  except  an  annuity  of  720 
rupees,  payable  monthly  to  Mrs.  Mary  Burehall  the 
mother  of  the  testator's  children,  and  who  was  resident 
at  Bombay,  for  the  term  of  her  life,  and  an  annuity  of 
SOL  to  Mary  Thompson,  a  niece  of  the  testator,  resi- 
dent in  the  county  of  Dublin,  determinable  on  her 
death  or  marriage.  And  he  found  that  the  d^endant. 
Sir  C,  Forbes  and  the  said  Patrick  Anderson,  by 
virtue  of  the  said  probate  granted  in  India,  collected, 
and  got  in  the  testator's  effects  in  India,  and  adnUms- 
iered  the    s{ime    in  India  jolnlly   until  the    14/A  i^ 
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18SS.       February  1806,  when  the  said  Patrick  Anderson,  pur- 

^^'^-^      suaiit  to  the  directions  contained  in  the  said  will  and 

Jackson  -  i        . ,  :■    i    .^i_ 

and  Others    testamentary  papers  of  the  said  testator,  proceededwitb 

p  ^*  the  said  three  female  children  of  the  said  testator  to 

and  Others.  England,  and  that  the  said  Sir  C.  Forbes  continued  in 
India  after  the  said  Patrick  Anderson  left  In^&a  for 
England  as  aforesaid  and  administered  the  estate  and 
effects  of  the  testator  in  India,  and  collected  and  got  fa 
such  parts  thereof  as  were  not  taken  by  the  said  Patrick 
Anderson  with  him  to  England,  and  that  on  or  about 
the  12M  ot  November  181 1,  the  said  Sir  C.  Forbes,  on 
behalf  of  himself  and  the  said  Patrick  Anderson,  fW' 
suant  to  the  rules  and  regulations  of  the  recorders 
court  at  Bombay,  rendered  an  account  of  the  admims- 
tration  of  the  testator's  estate  and  effects  in  India  by 
him  and  the  said  Sir  C.  Forbes  jointly  and  separately, 
and  which  account  commenced  on  the  1st  of  August 
1804,  and  ended  on  the  Slst  of  August  1811,  and  die 
master  adopted  and  allowed  an  official  or  notarial  copy 
thereof  as  an  account  of  the  administration  of  the  tes- 
tator's estate  in  India,  and  the  balance  of  which, 
amounting  to  the  sum  of  S407/.  I2s.  7d.  is  accounted 
for  as  a  receipt  in  England  on  S8  January  1813,  and  as 
such,  is  included  in  the  first  schedule  to  the  said  report 
under  that  date.  And  the  master  thereby  further 
found,  that  the  said  Sir  C.  Forbes,  jointly  with  the  said 
P.  Anderson,  by  themselves  and  their  agents,  between 
18  December  1809,  and  31  December  1818,  reoei?ed 
of  the  personal  estate  of  the  testator,  several  sums  of 
money  amounting  together  to  the  sum  of  41,074/.  ISs* 
lOd.  as  appearing  by  the  first  schedule  to  his  report, 
and  against  which  he  also  found  that  they  had  made 
certain  payments  and  disbursements  as  appearing  by  the 
second  schedule  to  his  report.  And  the  said  master 
further  found  that  the  said  defendant,  Sir  C.  Forbes, 
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had  since  the  death  of  his  said  co-executor,  PaUiek 
Anderson^  by  himself  and  his  lEigents  received  of  the 
testator's  personal  estate  several  sums,  appearing  by 
the  said  first  schedule  to  amount  to  the  sum  of  ^,216/. 
7«.  7c/.,  and  had  also  paid  and  disbursed  various  sums 
as  by  the  said  second  schedule  also  appeared.     And 
the  said  master  further  found  that  the  said  Sir  C. 
Forbes  was  allowed  in  the  said  second  schedule  a  sum 
of  4000/.  set  apart  as  a  capital  sum  bearing  compound 
interest  in  the  hands  of  the  said  Sir  C.  Forbes  and  his 
agents  for  the  purposes  of  securing  the  annuity  to 
the  said  M,  Thompson  and  the  said  annuity  to  the  said 
M,  Burehall ;  and  that  the  same,  subject  to  such 
annuities,  was  subject  to  the  general  trusts  of  the  tes- 
tator's will ;  and  that  with  the  said  compound  interest 
received,  the  same  then  amounted  to  the  sum  of  5018/. 
18#.  lOd.,  as  appeared  by  the  third  schedule  to  the 
said  report ;  and  after  referring  to  payments  made  in  ^ 
respect  of  the  said  annuities  as  appearing  by  the  fourth 
schedule  to  the  report,  and  stating  that  the  said  Sir  C 
Forbes  had  claimed  to  be  allowed  several  sums  paid 
for  maintenance,  education,  and  advancement  of  the 
testator's    children,  but  which  the   master    had  not 
thought  fit  to  allow,  as  not  falling  within  the  scope  of 
the  inquiries  directed  by  the  decree,   the  said  master 
certified,  that  the  clear  residue  of  the  said  testator's 
personal  estate  then  consisted  of  the  sum  of  36,000/. 
3  per  cent  consols,  standing  in  the  names  of  the  said 
P.  Anderson^  deceased,  L.  Maequarie,  deceased,  and 
the  said  defendant,  Sir  C.  Forbes,  and  of  the  sum  of 
30,683/.  Os.  5d.  then  due  from  the  said  Sir  C.  Forbes, 
subject  nevertheless  to  the  said  two  annuities. 

The  legacy  of  50/.  to  the  said  Patrick  Anderson,  and 
the  legacy  of  50/.  to  the  said  Sir  C.Forbes,  and  the  said 
legacy  of  50/.  to  the  said  General  Maequarie,  and  the 
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1882*       legacy  of  50/.  to  the  said  Alexander  Anderson^  and  the 

'^^'^'^^      value  of  a  lieutenancy  to  Colin  Anderson,  vis.  564/.  2t. 
jAcwson 

and  Others    are  allowed  as  disbursements  to  the  said  Sir  C  Forbes, 
FoEBKs      ^^  *^  ^g^^If  duties  on  such  legacies,  and  also  en 

aod  Otbon.  the  value  of  the  annuities  to  the  said  M,  Thonfsonj 
A*  Anderson,  /.  Thompsim,  and  /.  S/tHougal,  are  also 
allowed  as  payments  by  the  said  master  in  the  second 
schedule  to  his  said  report,  hut  notkmg  in  respect  sf 
probate  duty,  and  no  other  payments  in  respect  of  the 
legacy  duty  are  claimed  or  allowed. 

The  said  Colin  Anderson  having  died  intestate  and 
illegitimate  on  2S  June  \SSl&,  the  attorney  g^aeral  was 
brought  before  the  court  by  supplemental  ImU  in  re- 
spect of  the  interest  of  the  said  C.  Anderson  in  the 
said  trust  funds« 

The  said  Jane  J.  Anderson  having  also  died  intestate 
and  without  issue  on  19  April  1812,  letters  of  ad- 
ministration to  the  said  C.  Anderson  and  J.  J,  Anderson, 
limited  to  the  purposes  of  the  suit,  were  granted  to 
J.  H.  Forbes. 

The  said  A.  N.  Anderson,  another  of  the  said 
children,  who  had  intermarried  with  the  phuntiC  G. 
Jackson,  afterwards  died  leaving  several  children,  and 
havii^  made  a  will,  and  a  bill  of  revivor  and  suppk- 
mental  was  filed  to  revive  the  suit  and  to  make  her 
children  defendants. 

On  7  July  18S9,  the  plaintiff  and  the  defendants, 
T*  F.  Middl^on  and  C.  £.  his  wife,  and  the  said  in- 
fiints,  6.  J.  Jackson^  J.  A,  Jackson,  A.  Jackson,  and  /• 
Jackson,  presented  their  petition  to  the  Master  of  the 
Rolls  in  all  the  said  causes,  stating  as  thereby  appears, 
and  praying  payment  of  certain  fidvances  for  mainte- 
nance of  the  said  A.  N.  Jackson  and  C.  E.  Middleton 
out  of  their  shares  of  the  sud  trust  funds,  and  for 
enquiries  as  to  their  subsequent  maintenance,  and  also 
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the  maintenance  of  the  children  of  the  said  A,  N.       1832. 
Je^ciion.  s^>/^m/ 

On  17  July  1829  the  three  first  mentioned  causes    jj^  Oth^ 
eane  on  to  be  heard  before  the  Master  of  the  Rdls  for  «- 

further  directions,  and  as  to  the  matter  of  costs  reserved  ^^  Others. 
by  the  said  decree,  and  the  said  petition  and  the  said 
supplemental  suit  coming  on  to  be  beard  at  the  same 
time,  his  Honor  did  order  that  it  should  be  referred  to 
the  master  to  whom  these  causes  stood  referred,  to  en- 
quire and  state  to  the  court  what  sum  ought  to  be  set 
apart  to  answer  the  two  several  annuities  of  15/.  and 
T50  rupees  in  his  said  report  mentioned ;  and  his  Honor 
did  declare,  that  according  to  the  true  construction  of 
the  testator's  will,  the  said  J.  J.  Anckrson,  A.  N. 
Amderaony  and  C.  JS.  Anderson^  the  three  residuary 
legatees,  who  were  ^cls,  were  in  no  event  to  ta^e  more 
than  an  interest  for  their  respective  lives,  but  that  C 
Anders^n^  one  of  the  residuary  legatees,  being  a  boy, 
was  to  take  an  absolute  vested  interest  on  attaining  his 
age  of  21  years ;  and  his  Honor  declared,  that  while 
all  the  residuary  legatees  continued  under  age  and 
uimBarried,  the  residue  of  the  testator's  estate  formed 
an  aggvegate  fond,  out  of  the  interest  whereof  they 
were  to  be  maintained  and  educated ;  and  that  the 
surplus  interest,  after  paying  the  expenses  of  ilieir 
maintenance  and  education^  was  to  be  invested  and 
added  to  the  principal,  for  the  benefit  of  the  persons 
who  irfioold  be  eventually  entitled  thereto. 

(The  decree  then  proceeded  (a)  at  great  length 
to  dedn'e  the  rights  of  the  four  deceased  legatees, 

(a)  During  the  argumeDt  Iiord  I^ndhurst  ezprcMed  bis  opinion  tbet  the 
effect  of  the  decree  and  proceedings  in  Chancery  might  have  been  -more 
briefly  stated  than  had  been  done  in  the  case.  The  rest  of  the  decree, 
orders,  &c.  of  the  Master  of  the  Hells,  and  of  the  reports  of  the  Master  in 
Cliancery,  have  beentberclbre oouttcd. 
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and  of  their  issue,  &c.  among  the  residuary  legatees 
to  the  residue  of  the  estate,  directing  reference  Co 
the  master  to  take  an  account  thereof  against  the 
executors.  It  appeared  by  a  clause  of  the  decree  thit 
that  share  of  the  testator's  residue  which  had  been 
invested  in  S  per  cent,  consols  in  the  names  of  tbe 
executors,  vi«.  36,000/.  had  been  increased  to  47,7041 
Ss,  3d.  consols,  and  stood  in  the  name  of  the  account- 
ant general  of  the  court  of  Chancery,  in  trust,  in  tbe 
cause  of  Jackson  v.  Forbes.) 

Since  the  said  decree,  the  said  defendant  C.  E.  AfiU- 
dleton  hath  died,  having  had  two  children,  both  of  whom 
died  in  her  lifetime,  but  administration  to  them  hath 
been  taken  by  their  father,  the  defendant  71  F.  i^ 
dleion^  and  he  hath  filed  a  bill  claiming  to  be  entitled 
to  the  share  of  his  said  wife  of  the  said  testator's  resi- 
duary estate. 

The  Attorney  General,  in  October  1830,  pre- 
sented a  petition  in  these  causes  praying  that  it 
might  be  declared  that  his  Majesty  is  entitled  to  be 
paid  the  amount  of  the  probate  duty  and  of  the 
legacy  duty  upon  the  whole  of  the  testator's  estate 
and  effects  which  were  brought  or  remitted  to  Eng- 
land, or  administered  or  remaining  to  be  adminis- 
tered in  England,  and  that  probate  of.  the  will  and 
codicils  of  the  testator  ought  to  have  been  taken  out 
from  the  prerogative  court  of  the  archbishop  of  Can- 
terbury upon  the  same  estate  and  effects,  and  that 
directions  might  be  given  for  obtaining  and  taking  oat 
such  probate,  and  praying  the  neeessitry  directions  for 
the  raising  and  paying  the  amount  due  to  his  Majesty 
in  respect  of  the  said  probate  duty  and  legacy  duty,  (a) 
The  said  Sir  C.  Forbes  and  other  parties  in  this 
cause,  at  or  about  the  same  time,  presented  a  cross 

(a)  See  36  Geo.  III.  c  52.  s.  25. 
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petition  in  the  said  cause,  praying  that  the  Attorney 
General's  petition  might  be  dismissed,  and  that  it 
might  be  declared  that  the  said  executors  were  not 
required  by  lav  to  have  obtained  probate  in  this  coun- 
try, and  that  the  testator's  estate  was  not  liable  to 
probate  duty,  and  that  the  residoary  estate  of  the 
testator  collected  and  alleged  to  have  been  appropriated 
in  the  East  Indies,  was  not  liable  to  duty  chargeable 
upon  legacies,  annuities  and  shares  of  residue,  under 
the  acts  of  parliament  now  in  force  touching  testator's 
estates  got  in  and  distributed  under  probates  of  wills 
granted  by  the  ecclesiastical  courts  of  this  country. 

The  two  petitions  came  on  together  to  be  heard 
before  the  Lord  Chancellor  on  or  about  the  16th  of 
February,  1831,  who  ordered  that  a  case  should  be 
made  for  the  opinion  of  the  court  of  Exchequer  as 
to  the  questions  raised. 

Either  party  to  be  at  liberty  to  refer  in  the  argu- 
ment to  the  testator's  will  and  codicils,  or  the  probate 
thereof,  or  any  other  document  or  proceeding  in  the 
said  causes  mentioned  in  the  case. 
The  questions  for  the  opinion  of  the  court  are, 
1st.  Whether  the  said  Sir  C.  Forbes  and  his  co- 
executors  were  not  bound  to  have  taken  out  probate 
from  the  prerogative  court  of  the  archbishop  of  Can- 
terbury  to  the  testator's  will  and  codicils,  before  they 
could  legally  do  all  or  any  and  which  of  the  acts 
hereinbefore  stated- 

%di.  Whether  the  said  Sir  C.  Forbes  and  his  co- 
executors  were  not,  and  whether  the  said  Sir  C.  Forbes, 
as  the  survivor,  is  not  bound  to  take  out  probate  from 
the  prerogative  court  of  Canterbury,  and  to  pay  a 
probate  duty  upon  the  whole  or  any  and  what  part  of 
the  testator's  property  collected  in  India,  and  brought 
or  transmitted  to  England  as  aforesaid. 
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3d.  Whether  the  duties  chargeable  upon  legaeiei, 
annuities,  and  shares  of  residue  under  the  acts  of  par- 
liament in*  force  touching  such  duties  upon  testator's 
estates  administered  in  England,  were  and  are  charge- 
able in  respect  of  all  or  any  and  which  of  the  legades, 
annuities,  and  shares  of  the  residue  respectively  be- 
queathed by  the  testator's  will  and  codicils. 


.The  Solicitor  General^  (Sir  W.  Home,)  for  die 
crown  (a).  The  crown  claims  legacy  duty  on  the  fund  in 
chancery,  as  the  produce  of  property,  which,  though 
locally  situate  in  India,  and  belonging  to  a  testator  who 
died  there,  was  remitted  by  the  executors  to  their  agents 
in  this  country,  to  hold  for  and  pay  to  the  executors. 
The  executors  received  payment  accordingly,  and  dealt 
with  it  h^e  in  their  representative  character,  by  in- 
vesting it  in  stock  in  their  own  names.  Then  this 
was  a  mere  remittance  of  general  residue  unadminb- 
tered,  nor  was  it  specifically  appropriated  in  In^ 
by  being  sent  in  the  proportions  to  which  the  lega- 
tees were  entitled,  or  to  a  third  person  in  trust  for 
them.  The  investment  in  stock  cannot  be  consi- 
dered a  *^  payment''  to  the  legatees  by  the  executor 
within  36  G.  3.  c.  5&.  s.  6.,  and  the  residuary  lega- 
tees were  in  no  different  situation  from  them,  in 
respect  of  the  remedy  of  either  against  the  assets 
undisposed  of,  which  could  only  be  had  by  suing  the 
executors.  [Lord  Lyndhurst  C.  B.  If  the  funds  had 
ever  been  in  the  bands  of  trustees  in  a  gross  sum 
without  directions  for  subdivision  among  the  parties 
entitled,  could  the  crown  have  claimed  legacy  duty?] 
The  agents  here  were  mere  consignees,  and  the  execu- 

(a)  Wray  and  Amoi  with  liim.  Tlie  first  and  second  qoestions  relating 
to  probate  dutj  having  been  abandoned  by  the  crown,  were  strnck  oat 
of  the  case  by  Lord  Lyndhunt^s  direction. 
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tors  invested  the  funds  in  their  own  names  (a)  as  exe*        18SS. 
cutors  of  the  will.     The  equity  suit  commenced  in  1819      ^^^/*^ 
was  the  ordinary  suit^  calling  on  the  executor  to  admi-    and  Ochera 
nister  all  the  assets  of  the  testator.    It  was  necessary  «. 

for  impounding  and  securing  themi  and  also  for  obtain*  And^orhers. 
ing  the  judgment  of  the  court  on  the  uncertain  rights 
of  the  residuary  legatees,  who  represented  natural 
children.  At  that  period  nearly  a  moiety  of  the  assets 
was  cash  in  the  hands  of  the  executor,  Sir  C  Forbes^ 
and  could  not  be  said  to  be  appropriated;  the  legacies 
were  not  appropriated,  but  were  treated  as  part  of  the 
mass  of  the  personal  estate.  The  answer  of  Sir  C. 
Forbes  shows'  that  no  payment  or  appropriation  had 
taken  place.  [Lord  Lyndhurst  C.  B.  He  says  the 
fiind  does  belong  to  the  legatees,  including  of  course 
the  residuary  legatees,  but  in  what  proportions  h« 
cannot  say.  Were  all  the  debts  paid  in  India  {b)? 
Bayley  B.  Suppose  the  testator  had  lived  and  died 
in  Ireland,  having  only  Irish  property  and  Irish  debts, 
and  that  this  executor  had  taken  out  a  DubUn  adminis* 
tration;  if  he  afterwards  vested  the  assets  in  the 
English  ftinds,  on  trusts  for  the  testator's  children,  and 
came  over  here  to  do  so,  could  the  English  legacy  duty 
be  claimed?  Lord  Lyndhurst  C.  B.  Is  this  not  an  ap« 
propriation  of  the  sums  to  the  legatees  subject  to  out- 
standing claims,  for  example,  debts?]  No,  for  the  cha- 
racter of  executors  remained  quoad  the  fund,  which 
remained  assets  for  payment  of  debts  &c.,  and  was 
wholly  unadministered.  [Lord  Lyndhurst  C.  B.  Had 
Sir  C.  Forbes  been  here,  the  securities  in  India,   and 

(a)  See  Lord  EldotCs  obserTations  on  a  similar  fact  in  AttarHeff'General 
T.  Manntrs,  1  Pri.  41 1  and  424;  and  see  Hill  v.  Atkinson,  1  Pri.  404~ 
407. 

(fr)  See  p.  36'i.  No  claim  of  debts  was  made  in  consequence  of  adver- 
tisements in  the  Gazette,  between  the  reference  to  the  Master  of  f  5  April 
IBtO,  and  the  report  of  ?5  October  1824;  see  p.  3C7. 
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these  legatees  had  filed  a  biU  here^  the  money  would  be 
paid  here.     Would  legacy  duty  be  payable?]     The 
answer  does  not  say  the  executor  ever  attempted  to 
appropriate  the   legacies,   and  the  decree  ascertains 
that  they  were  not  appropriated ;  for  if  the  whole  did 
not  remain  a  general  unappropriated  personal  estate  of 
testator,  liable  to  his  debts  and  legacies,  the  court 
must   have   been    in  error  in  making   the    common 
decree,  and  would  have  said  this  is  a  trust  fund  appro- 
priated to  the  benefit  of  particular  legatees  as  cestui 
que  trusts  (a).     Now  has  there  been  in  fact  any  act  of 
appropriation  since  1829,  when  the  decree  of  the  court 
declared  the  rights  ofthe  parties?  (6).  [Lord  Lyndhuret 
C.  B.     The  ordinary  course  of  a  court  of  equity  on 
referring  an  account  to  be  taken  against  executCHV 
was  4iere   followed.]      Logan  v.  Fairlie  (c)    turned 
entirely  on   the  want  of  appropriation  in   India    of 
the    legacy   to   the   specific   use   of   the  legatee  in 
England^   and   applies   in   this  case;    for  there   the 
legacy  duty  was  held  payable,   though  the   acts  of 
appropriation  by  the  executor  in  India  were  much 
stronger  than  in  the  present,  he  having,  as  far  as  he 
could,  separated  the  sum  remitted  to  England  from 
the  testator's  assets,  and  appropriated  it  to  the  lega- 
tees by  directing  his  English  agent  to  pay  one  moiety 
of  it  to  one  legatee  and  the  other  .to  the  other,  or 
her  children.      [Lord  Lyndhurst  C.   B.     I  do  not 
see   how  the   instituting  a  suit   in   chancery    makes 
any  difierence.     Suppose  this  fund  after  payment  of 
all  debts  in  the  East  Indies  had  been  sent  by  the 


(a)  legacy  duty  had  been  allowed  by  the  master  in  chancery  on 
the  smaller  legacies  to  the  executors  &c.,  forming  part  of  the  English  ac- 
counf ;  see  anle,  370  &  o73,  n.  a. 

(6)  See  Hill  t.  Atkiruan,  cor.  Lord  Eldon,  3  Pri.  399.  404.  407. 

(0  S  Sim.  &  Stu.  ^84. 
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executors  in  India  to  their  bankers  here^  to  be  paid  to 
the  different  parties  entitled  to  shares  according  to 
their  rights,  and  that  no  doubt  had  existed  as  to  their 
rights,  would  the  payment  by  the  bankers  in  equal  divi- 
sions to  ascertained  legatees  here  have  made  it  liable? 
Would  the  executors'  order  to  their  bankers  to  appor- 
tion the  fund  to  the  foiur.  legatees,  and  their  payment 
to  them  in  consequence,  have  made  it  a  payment  liable 
to  legacy  duty?     The  sum  bequeathed  would  in  both 
cases  be  equally  liable  to  pay   the  testator's  debts. 
If  the  fund  is  found  in  this  country  undivided,  you  say 
that  by  the  division  here  it  becomes  liable  to  legacy 
duty,  but  the  court  of  chancery  is  the  mere  medium 
of  ascertaining  the  shares.    The  property  is  as  much 
administered  by  the  executors  without  as  with  that 
court,  (a)]     In  this  case  the  fact  of  a  probate  taken  out 
in  England  is  wanting,  but  in  Logan  v.  FairliCf  as  in 
tfaiB  case,  it  is  all  along  supposed  as  true,  that  the  execu- 
tors had  taken  out  administration  in  England  so  as  to 
give  the  court  of  chancery  power  over  the  personal 
representative,  and  it  is  also  necessary  in  this  case. 
AUomey 'General  Y.  Cockerell  {b),  and  Atiorney-Gene- 
ral  V.  Beatson  (c).     [  Vaughan  B.  If  probate  is  neces- 
sary here,  why  should  not  probate  duty  be  payable? 
But  the  claim  to  that  is  not  insisted  on.]     There  is  here 
no  dispute  about  an  Indian  domicile  or  an  English  domi- 
cile acquired  by  a  residence  in  India.    [Lord  Lyndhurst 
C.  B.    Where  is  it  laid  down  that  there  can  be  no  Indian 
domicile?     Chief  Baron  Thompson  expresses  himself 
cautiously  on  that  subject  in  the  Attorney-General  v. 
Cockerell  {d).]     Monro  v.  Dduglas  {e)  shows  that  a 

(a)  The  Chief  Baron  was  here  understood  to  allude  to  the  judgment  uf 
Thornton,  L.  C.  B.  in  Attomey-Genfral  v.  Manners,  1  Pri.  424. 

(6)  1  Pri.  165.  (c)  7  Pri.  360.  (d)  1  Pri.  177. 

(e)  5  Madd.  R.  404,  Leach,  V.  C.  1820.  And  see  Bruce  ▼.  Bruce,  7 
Bro.  P.  C.  «30.    Tomlin*s  ed.  «  B.  &  P.  2«8,  S.  C.  n. 
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183S.       Scotsman  may  acquire  a  domicile  in  India  by  k>cal  tesh 
^'^^      dence  in  the  East  India  Company's  service,  so  as  to 
snd  Others    Tnake  the  English  law  of  distributions  prevail  over  die 
^-  Scotch  law ;  but  that  is,  because  India  is  subject  to 

Md  0(hen.  English  law.  In  this  case  there  can  be  no  Indian  domi- 
cile (a),  but  the  dondcilium  originis  only.  There  is  no  ex- 
ception in  Stat.  S6  G.  S.  c.  SiSt.  which  can  detract  from 
the  force  of  its  general  words. 

Sir  Charles  WethereU  for  the  defendants  (6).  The 
dictum  of  the  present  Master  of  the  Rolls  in  Logan  t. 
Fairlie  is  relied  on,  **  That  if  a  part  of  a  testator's  assets 
is  found  in  England  in  the  hands  of  the  agent  of  the 
executor,  without  any  specific  appropriation,  and  s 
legatee  in  England  institutes  a  suit  here  for  die  pay- 
ment of  his  legacy  out  of  such  unappropriated  assets, 
then  such  assets  are  to  be  considered  as  admimstered 
in  England^  and  the  legacy  duty  is  payable  in  respect 
of  them."  But  the  smallness  of  the  duty  there  dafan- 
able,  14/.,  might  have  induced  that  legatee  to  waive 
thb  question  and  pay  the  amount. 

But  if  the  present  argument  for  the  crown  is  to  pre- 
vail, property  in  every  foreign  colony  may  be  made 
liable  to  legacy  duty,  if  the  legatee  or  executor  eidier 
came  to  England  or  shifted  it  hither.  [Lord  Lynd- 
hurst  C.  B.  Suppose  a  French  or  German  testator  to 
leave  an  executor  who  came  to  England,  or  invested 
the  property  here,  would  it  be  liable?]  According  to 
the  argument  on  the  other  side,  the  result  quoad  legacy 
duty  would  be  the  same  as  if  the  property  had  been 
originally  situated  within  the  province  of  Camterlmrfi 
and  the  testator  had  lived  and  died  in  England.  Bat 
the  old  rule  must  prevail,  that  an  act  of  parliament 

(a)  Testator  w«a  in  the  kmg't  service.    See  jwr  Lord  Tkwrltm,  io  Brwu 
▼.  Bruce.  Jkim,  Pm:.  S  B.  &  P.  SSO. 

(b)  With  him  Barber,  GwmUt  end 
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caimot  bind  the  colonies  without  express  words  (a). 
Stat.  S6  G.  3.  c.  5S.,  construed  according  to  its  general 
wording,  would  include  the  property  of  an  English  sub- 
ject living  abroad ;  but  every  enactment  in  it  implies 
that  die  property  contemplated  shall  be  situate^  and  its 
owner  resident,  in  Great  BritcUn,  and  that  bis  assets 
must  be  distributed  under  authority  granted  by  a  British 
court.    Again,  the  control  exercised  over  the  executor 
under  sec.  6  of  the  act  implies  that  he  is  under  British 
jurisdicdon.    Section  2  applies  to  wills,  the  probate  of 
which  belongs  to  the  ecclesiastical  courts  in  England 
or  Scotland,  and  not  to  the  like  jurisdictions  in  India* 
[Bayley  B.  It  is  only  contended  for  the  crown  that 
legacy  duty  is  payable  on  property  brought  here  from 
the  colonies,  and  paid  here.]    The  question  is,  whether 
this  act  has  force  over  all  property  in  the  king's  foreign 
domioions  ?    And  the  answer  must  depend  not  on  the 
accidental  circumstance  of  the  money  being  paid  here, 
or  the  caprice  of  a  foreign  executor,  who  may  or  may 
not  come  here,  but  on  the  territorial  limits  within  which 
this  act  is  to  operate.     By  sec.  6  the  executor  is  the 
party  made  liable  to  the  crown  for  the<duty;  but  if  the 
executors  had  never  come  within  the  jurisdiction  of  the 
English  courts,  or,  having  collected  the  assets  in  India 
under  the  Indian  administration,   had  sent   over  the 
legacies  to  the  legatees  here,  how  could  they  be  made 
amenable?  For  the  remedy  is  only  personal  against 
them  when  here. 

The  argument  for  the  crown  amounts  to  this,  that  if 
the  testator  uses  an  expression  so  doubtful  that  it  is 
necessary  to  apply  to  an  English  court  to  interpret  it, 
this  fiscal  enactment  applies;  whereas,  if  the  will  be 
dear,  so  as  to  be  at  once  acted  on,  it  would  not. 

[Lord  Lyndhurst  C.  B.  They  do  not  contend  that 
duty  would  be  payable  if  a  specific  appropriation  took 

(a)  lBla.€oni.  107,  &c 
CC2 
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1832.       place  abroad;  that  is^  if  1000/.  was  sent  over  to  be 
^^^^^"^^^      divided  between  two  legatees^  they  admit  no  duty  would 

and  Othera    be  payable^  but  contend/  that  if  it  were  sent  over  to  a 
p  ^'  banker,  and  an  order  should  be  afterwards  given  to 

and  Others,  that  banker  to  pay  it  over  to  legatees,  it  would  then  be 
liable.  It  is  very  difficult  to  draw  the  requisite  line. 
Batfley  B.  In  the  case  put  of  appropriation  abroad, 
the  payment  of  duty  would  depend  not  on  the  person 
to  whom  the  legacy  is  to  be  paid,  but  on  the  executor's 
coming  within  the  jurisdiction,  or  the  reverse.] 

It  is  said,  that  if  the  executor  chuses  to  pay  through 
a  banker  here,  it  is  no  appropriation,  while  if  he  comes 
hither  and  pays  in  person  it  is.  Suppose  a  BriiUh 
subject  makes  a  will  in  Paris  bequeathing  stock  in 
French  funds  to  two  legatees  in  moieties,  and  makes 
an  EngUsh  executor,  who  takes  out  the  French  admi* 
nistration  and  goes  to  England;  the  legatees  follow, 
and  compel  him,  in  an  English  court,  to  transfer  the 
French  funds  to  them ;  it  would  follow  that  by  the  ac* 
cidental  presence  of  the  executor  here  the  legacy  duty 
would  be  payable  by  the  objects  of  the  testator's  bounty, 
and  that  the  property  is  to  be  considered  as  property  in 
England  within  sec.  6  of  the  legacy  duty  act.  But  as 
a  foreign  executor  might  never  come  here,  it  necessarily 
follows  that  the  payment  of  legacy  duty  must  in  such 
cases  depend  on  the  caprice  of  the  personal  represen* 
tative.  * 

In  the  Attorney-General  v.  CockereU  there  was  an 
English  probate ;  nor  can  the  case  be  taken  as  a  general 
proposition,  even  if  all  the  circumstances  are  accurately 
stated.  [Lord  Lyndhurst  C.  B.  In  that  case  an  Eng- 
lish probate  became  absolutely  necessary  to  Sir  C. 
Cocierell,  not  at  the  death  of  the  testator,  but  only  in 
consequence  of  the  death  of  his  acting  executor,  Gen. 
Duff,  to  enable  Sir  C.  C.  to  get  the  testator  s  assets 
from  the  executors  of  General  !>.]     It  is  possible  a 
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case  may  be  put  where  English  probate  may  be  neces- 
sary,  and  yet  legacy  duty  may  not  be  payable;  but  the 
single  circumstance  of  English  probate  being  necessary 
does  not  affect  this  question. 

In  the  Attorney-General  v.  Beatsan  it  was  also 
necessary  to  have  English  administration  with  the  will 
annexed ;  but  no  such  necessity  exists  here. 

The  cases  of  In  re  Emng  {a)  and  Attomey-General 
V.  Dimand{b)  support  this  view  of  the  case.  In  the 
latter  a  distinction  was  taken  between  the  probate  and 
legacy  duty,  for  legacy  duty  had  been  paid,  and  pro- 
bate duty  was  held  not  payable.  [Bayley  B.  If  a 
testator,  dying  in  England^  leaves  a  legacy  to  a  French- 
man^ the  executor  cannot  pay  it  without  deducting 
legacy  duty.]  In  that  case  English  probate  might  be 
compeBed^  and  the  legacy  is  derived  not  only  under  it 
but  under  a  title  entirely  English,  A  trustee  is  entitled 
to  ask  a  court  of  equity  to  ascertain  if  debts  are  payable 
jrom  the  estate.  It  is  said  that  by  so  doing  legacy 
duty  accrues;  but  if  an  executor  is  clear  that  no  debts 
exist,  and  no  inquiry  therefore  takes  place,  no  legacy 
duty  will  be  payable;  now  that  test  is  of  too  adventitious 
a  character  to  rest  the  construction  of  the  act  on. 

No  question  here  arises  whether  testator  died  having 
an  English,  Scotch,  or  Indian  domicile,  or  whether  his 
property  was  to 'be  administered  by  English  or  Scotch 
law.  The  question  here  is,  whether  the  whole  adminis- 
tration of  property  situate  and  collected  abroad  under 
authority  dehors  the  control  of  the  legacy  duty  act,  is 
brought  within  the  provisions  of  that  act  by  being  found 
in  this  country,  when,  had  the  executors  thought  fit  to 
keep  it  abroad  and  to  remain  abroad  themselves,  it  never 
could  have  been  made  liable  ?  In  that  view  the  testa- 
tor's  d]ring  in  India  is  of  importance,  though  if  the 
question  were  one  of  distribution  on  an  intestacy,  viz. 
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whether  the  law  of  EngBsh  or  Scotch  domidle  should 
preTaO  in  the  disposition  of  his  assets,  his  death  in 
Hants  or  Hindostan  might  not  affect  the  resok:  the 
court  is  now  called  on  to  say  what  would  be  a  proper 
court  of  probate.  Now  that  is  decided  by  the  locality 
of  the  assets,  which  in  this  case  have  an  indefeasible 
Indkm  character,  so  that  in  India  only  could  the  title 
be  granted  by  which  the  executor  could  collect  them, 
an  English  prerogative  probate  being  useless  there. 

The  question  whether  an  English  probate,  when 
granted,  makes  the  property  English  or  not,  does  not 
arise,  for  no  such  probate  exists,  or  is  there  any  neces- 
sity for  it.  [Bayley  B.  Suppose  a  testator  having  pro- 
perty in  England  and  other  property  in  France^  60  per 
cent.  legacy  duty  being  payable  in  both  countries,  could 
both  duties  be  payable  on  the  same  sum,  because 
brought  from  one  country  to  the  other?] 


The  Sottcitor-General  in  reply.    The  words  of  the 
act  are  general,  "  every  legacy,"  not  '*  every  British 
legacy  or  legacy  of  a  British  testator."    It  did  not 
appear  that  any  legacy  at  all  existed,  till  ascertamed 
by  the  original  decree.     It  cannot  be  denied  that  this 
suit  is  respecting  the  assets  of  the  testator,  and  that  in 
whatever  country  a  court  is  which  administers  unap- 
propriated assets,  the  administration  is  of  that  countiy. 
[Bayley  B.   Why  may  not  a  legatee  of  Indian  assets, 
on  arriving  hither  after  the  executor,  say,  you  have 
wrongfully  come  here  with  the  produce  of  the  IndtM 
assets  realized  at  Bombay ^  under  letters  of  administra- 
tion granted  there,  and  now  claim  to  deduct  so  much 
for  legacy  duty,  which  is  said  to  be  due  by  the  law  of 
England?  Would  it  be  an  answer  to  say  there  must  be 
an  English  administration  ?]    It  was  necessary  for  these 
legatees  to  sue,  for  they  could  not  deal  with  the  pro- 
perty as  a  trust  fond  unless  the  executor  admitted  it  to 
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be  appropriated  as  such.  Then  as  a  court  of  equity 
does  not  deal  with  these  cases  as  of  its  original  juris- 
diction, but  exercises  pover  over  the  personal  represen- 
tatives  of  the  party,  administration  is  always  taken  out 
so  as  to  bring  them  before  it.  [Bayley  B.  If  die 
legatees  had  cited  the  Indian  executors  in  a  court  here 
to  take  out  English  administration^  or  permit  it  to  be 
granted  to  some  one  else^  it  would  have  occasioned 
great  expense  and  an  opening  to  fraudulent  creditors.] 


889 
1839. 

Jackson 
and  Others 

V. 

Forbes 
and  Others. 


Cur.  adv.  tuU. 

The  following  certificate  was  afterwards  sent  to  the 
Lord  Chancellor : — 

This  case  has  been  argued  before  us  by  counsel. 
We  have  considered  it,  and  are  of  opinion  that  the 
duties,  &c.  were  not  chargeable  in  respect  of  any  of 
the  legacies,  annuities,  and  shares  of  residue  be- 
queathed by  the  testator's  will  and  codicils. 

Lyndhurst. 

J.  Bayley. 

J.  Vauohan. 

W.  Bollard. 


Jones  against  Pritchard. 

JOHN  JER  VIS  moved  for  judgment  as  in  case  of  a  ^^^r  a  new 
nonsuit,  for  not  proceeding  to  trial  in  pursuance  of  '[j*^*7°Jf*^' 
a  peremptory  undertaking.    The  action  was  originally  took  the  record 
brought  in  the  court  of  great  sessions  for  Anglesea,  and  ^9^^  b^  pro- 
was  tried  there  in  1830.    The  defendant  had  a  verdict,  motiop  by  the 

plaintiff  an 
oHer  was  made  by  the  judge  at  the  aaeiies  to  pot  off  the  trial  for  the  absence  of  a 
material  witness,  on  the  plaintiff's  undertaking  to  enter  the  cause  for  trial  at  the  next 
unzes :  The  court  granted  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial  at  the  latter  assizes,  though  the  judge's  order  had  not  been  made  a  rule  of  court. 
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1833.       but  Raine  C.J.  granted  a  new  trial.    The  defendant 

^^^^^^      took  the  case  down  by  proviso  to  the  summer  assises 

V.  1831,  when  the  plaintiff  applied  to  the  court  to  put  off 

Pritchard.    ^Yxe  trial  on  account  of  the  absence  of  a  material  witnes. 

BoUand  B.  made  the  order  prayed,  on  a  peremptory 

undertaking  by  plaintiff  to  enter  the  cause  for  trial  at 

the  Leni  assizes  of  1832;  but  his  order  was  not  made 

a  rule  of  court,  nor  was  the  cause  so  entered  for  trial. 

Lord  Lyndhurst  C.  B. — This  being  a  bargain  be- 
tween the  parties,  it  was  not  necessary  to  make  it  a 
rule  of  court  (a). 

Rule  granted  (£). 

.    (a)  See  Haioa  v.  Johtuon,  1  Y.  &  J.  12 ;  aod  4  Burr.  2569. 

(6)  Abflolate  in  first  instance  in  Exchequer,  9  Pri.  389.     So  taut,  in 
K.  B.  Sayer,  74 ;  Barnes,  Sl5. 


Rees  against  Rees. 

Execution  was  "OINAL  judgment  had  been  signed  and  costs  taxed 

permitted  to  X;  .  .      ,  . 

issue  from  the  in  this  cause  in  the  Camarvonshtre  great  sessions, 

f^Zi^.  before  the 'passing  of  11  G.  4.  and  1  W.  4.  c.  70.,  and 

ed  in  a  Welsh  a  certificate  thereof  having  been  filed  by  the  plaintiff, 

ws"sbns,^tbe '  ^  required  by  Reg.  Gen.  Mich,  1  W.  4.  [Vol.  1. 165,] 

costs  having  the  proceedings  were  continued  by  suggestion  in  this 

there,  without  court,  according  to  the  same  rule. 

taking  out  a 


summons 


before  a  baron       Halcotnb  moved  that  execution  might  issue  out  of 

T,  ^VJ^l  ^^  this  court  without  taking  out  a  summons  before  a  baron 
suggestion,  ^ 

by  which  the  for  Correcting  the  suggestion,  on  the  ground  that  such 
were^contf-  ^  summons  would  operate  as  notice  to  the  defendant  of 
nuedinExche-  the  execution,  and  would  therefore  probably  deprive 

the  plaintiff  of  the  benefit  of  his  judgment. 
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Lord  Lyndhurst  C.  B. — The  costs  have  been  taxed       1832. 
in  the  Welsh  court,  and  may  have  been  paid  there ; 
but  if  an  affidavit  can  be  produced  that  they  have  not 
been  so  paid,  execution  may  issue  without  notice  to  the 
defendant. 

Rule  granted  on  production  of  the  above  affidavit. 

The  court  refused  to  include  in  the  rule  the  costs  of 
the  application,  without  notice  of  taxation  to  defendant's 
attorney. 


Morgan  against  Harris. 

ASSUMPSIT  for  work  and  labour  and  materials  Particalanof 
found.    At  the  trial  before  Bottand  B.  at  the  demaod  hav^ 

iDg  been  deli- 
Lent  assizes  for  the  county  of  Carmarthen^  it  appeared  vered  to  the 

that,  in  pursuance  of  the  judge's  order,  a  biU  of  parti-  J*J°^"^„'J^^^ 
culars  was  delivered,  stating  that  the  action  was  brought  ajudge^  order, 
to  recover  the  sum  of  30/.  due  to  the  plaintiff  on  a  pUrticulars 
balance  of  account  for  work  and  labour  done  by  the  was  afterwards 
plaintiff  and  his  workmen  for  the  defendant,  and  for  record  by  the 
materials  found  in  and  about  the  same,  during  the  Plaintiff's 

,  attorney,  pur^ 

months  of  March,  April,  and  June  1826,  and  in  the  suant  to  Reg. 
month  of  March  1827.    At  the  time  the  record  was  f^'  ^^^'^^ 
entered  with  the  judge's  marshal,  the  plaintiff's  attor-  for  a  copy  of 
ney,  in  pursuance  of  Reg.  Gen.  Trin.  1  W.  4.  (Vol.  I.  ©f  demand*" 

but  in  fact 
containing  items  not  stated  in  theparticolars  delivered  to  the  defendant.  The  plain- 
tifTs  evidence  at  the  trial  wasconnnedto  the  items  exclusively  set  forth  in  the  parti- 
calar  annexed  to  the  record.  The  defendant's  counsel  not  being  prepared  to  prove 
the  delivery  of  the  particulars  to  the  defendant's  attorney  under  the  judge's  order, 
did  not  apply  for  a  nonsuit.  The  court  granted  a  new  trial,  without  costs,  but 
refused  to  enter  a  nonsuit. 
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18S2.  622,)  annexed  to  die  record  a  paper  as  and  foe  a  copy 
of  the  abore  particulars  of  demand,  bat  in  tact  diffisring 
from  it  in  also  H«^»""«g  for  work  done  at  diflferent  times 
"  from  about  J«ir  1826  to  2ta»«n827."  The  plain* 
tiff's  counsel  opened  his  case  by  declaring  that  he  did 
not  intend  to  proceed  for  work  done  in  March,  Apnl, 
atJume  1826,  or  in  Mordk  1827,  vix.  the  months  stated 
in  the  particular  delivered,  but  adduced  evidence  of 
work  done  in  August  1826,  as  to  which  he  was  able  to 
prove  a  promise  by  the  defendant  in  November  to  pay 
the  amount.  The  defendant's  counsel  objected  that 
the  particular  annexed  to  the  record  differed  firom  that 
delivered  to  the  defendant,  and  which  he  had  come 
prepared  to  try ;  but  not  being  prepared  to  prove  by 
a  witness  the  particulars  so  deHvered,  he  did  not  apply 
for  a  nonsuit,  and  the  plaintiff  had  a  verdict  for  20/. 

John  Evans  had  obtained  a  rule  to  set  aside  the 
verdict  and  to  enter  a  nonsuit,  or  for  a  new  trial,  on  the 
above  facts,  and  on  an  affidavit  that  no  such  particulars 
were  delivered  to  the  defendant  as  those  annexed  to 
the  record.  He  also  moved  to  set  aside  the  verdict  as 
against  evidence,  and  BoUand  B.  reported  that  he  was 
not  satisfied  with  the  verdict. 

E.  r.  Williams  showed  cause.  The  defendant  sus- 
tained no  ii^ury  by  the  variation  relied  on  by  the  two 
bills  of  particulars,  for  though  the  verdict  was  for  work 
not  included  in  the  first  particular,  the  defendant  was 
not  in  a  condition  to  apply  for  a  nonsuit,  not  being  able 
to  prove  its  delivery  (a).  Nor  could  he  mistake  the  point 
in  contest,  and  was  in  fact  prepared  to  meet,  and  did 
meet,  the  evidence  on  which  the  plaintiff  obtained  s 
verdict.  The  defendant  therefore  sustained  no  injury, 
or  his  counsel  would  have  interposed  at  the  time.  He 
then  supported  the  verdict  on  the  evidence. 

(a)  See  Macarthy  v.  Smith,  p.  3S8,  n. 
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John  EvoM  and  Whiteomb  contr^.    The  defendant        1832. 
is  not  to  be  prejudiced  by  the  artful  rariation  of  die 
two  bills  of  particulars.     [Lord  Lyndkurst  C.  B.    The 
defendant  Is  doubtless  entitled  to  a  new  triali  but  no 
leare  was  reserved  to  him  to  move  to  enter  a  nonsuit 
on  any  point  taken  at  the  trial.]    The  defendant  ought 
not  to  be  deprived  of  that  advantage,  because  from  a 
just  confidence  that  the  particular  annexed  to  the 
record  by  the  plaintiff's  attorney  would  be,  as  it  ought 
to  be,  a  counterpart  of  that  dehvered  to  him  under  the 
judge's  order,  he  came  to  trial  unprepared  to  prove 
that  delivery.    For  the  very  object  of  the  new  rule  of 
all  die  courts,  for  winezing  a  copy  of  the  particular  of. 
demand  to  the  record,  was  to  save  the  expense  of 
bringing  down  a  witness  merely  to  produce  the  parti- 
cular delivered  to  the  defendant's  attorney,  and  prove 
its  delivery,  and  to  take  away   the  opportunity  of  a 
reply  {a).    The  possible  act  of  altering  the  items  of  the 
particulars  by  the  plaintifPs  attorney  was  never  con- 
templated.   The  defendant's  counsel,  at  the  close  of 
the  pliunti£rs  evidence,  was  entitled  to  insist  that  no 
daim  had  been  established  which  was  included  in  the 
particular  delivered  to  him^  and  to  rely  on  the  copy 
annexed  to  the  record  (6)  in  support  of  that  argument. 
The  record  was  in  the  custody  of  the  associate  pre- 
viously to  the  trial,  so  that  defendant  had  no  opportu* 
nity  of  discovering  the  new  insertions  in  the  supposed 
copy  of  the  particulars  annexed  to  it.    His  counsel, 
for  the  first  time,  ascertained  the  variation  at  the  close 
of  the  plaintiff's  case,  and  the  absence  of  the  witness 
to  prove  the  delivery  of  the  original  particulars  pre- 
vented him  from  applying  for  a  nonsuit.     Had  the 

(a)  See  Ajimer  v.  Cook,  M.  k  M.  Rep.  86,  n.  per  BayUy  J.  and  HvIUkU  B. 
•tlamHkr. 

(b)  See  ytaettriky  ▼•  Smith,  p.  588,  n. 
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plaintiff *8  evidence  been  confined  to  the  particular  defi- 
vered  by  his  attorney,  he  must  have  been  nonsuited. 

Lord  Lyndhurst  C.  B. — Had  the  objection  that  the 
particulars  delivered  varied  firom  the  copy  annexed  tD 
the  record,  been  raised  at  the  trial,  it  might  have  been 
reserved;  but  the  plaintiff  would  have  had  a  right  to 
appear  and  to  resist  being  nonsuited.  Had  he  done 
so,  the  case  must  have  gone  to  the  jury.  Then  what 
power  have  we,  sitting  here,  to  enter  a  nonsuit,  the 
point  not  having  been  made,  or  leave  so  to  move  re- 
served at  the  trial?  No  part  of  the  rule  calls  on  the 
plaintiff's  attorney  to  pay  the  costs  of  the  last  trial. 

The  other  Barons  concurred. 

Rule  absolute  for  a  new  trial,  without  costs  (a), 

(a)  In  Macartky  v.  Smkh,  8  Bing.  145,  (H.  183S>  The  dedantioo 
was  for  goods  sold  and  money  had  and  received.  The  bill  of  particolsn 
annexed  to  the  record  was  for  goods  sold  only.  It  was  not  proved  that  par- 
ticulars had  been  delivered  to  the  defendant,  pursuant  to  Reg.  Gen.  Tri*. 
1  W.  4,  and  the  plamtiff's  evidence  was  of  money  bad  and  received  by 
defendant  to  bis  use.  Thtdal  C.  J.  nonsaited  the  plaintiff  on  the  omissido 
in  the  particular,  saying,  that  since  the  late  rule  it  was  unnecessary  for 
the  defendant  to  prove  the  delivery  of  particulars,  and  that  the  defendsot 
might  fairly  say,  that  had  the  claim  relied  on  at  the  trial  been  stated  on  the 
particulars,  he  would  not  have  gone  to  trial;  and  the  court  of  C.  P.  refilled 
a  rule  to  set  aside  the  nonsuit. 


Noel  against  Williams. 

TM^HITCOMBE  moved  for  a  rule  to  show  cause 

.    why,  on  filing  common  bail,  the  sum  of  70/., 

lodged  in  the  sheriff's  hands  in  lieu  of  bail,  should  not 

Lewis  Joteph 

John  Noel,  and  stated  a  debt  due  from  defendant  to  said  John  Noel.  The  quo  nMUt 
stated  the  plaintiff  to  be  Lewis  Joteph  John  Noel,  The  court  refused  to  sufller  a  sam 
paid  into  court  in  lieu  of  bail  to  be  paid  out  to  defendant  on  filing  common  bail. 


Affidavit  to 
hold  to  bail 
was  made  by 
a  clerk  to 
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be  paid  over  to  the  defendant,  or  to  stay  the  proceed- 
ings. The  motion  was  made  on  the  day  of  the  return 
of  the  quo  minus.  Its  ground  was  a  variance  between 
the  affidavit  of  debt  and  the  quo  minus.  The  former 
was  sworn  by  a  person  described  as  clerk  to  Lewis 
Joseph  John  Noel,  and  stated  that  the  defendant  was 
indebted  to  the  said  John  NoeL  The  quo  minus  stated 
the  plaintiiPs  name  Lewis  Joseph  John  NoeL 


18S2. 

Noel 

v. 

Williams. 


Per  Curiam. — No  other  person  named  Noel  being 
mentioned,  the  plaintiff  is  sufficiently  identified,  and 
the  defendant  could  not  be  misled. 

Rule  refused. 


Brown  against  Evans. 

INTERLOCUTORY  judgment  having  been  signed 
against  the  defendant  more  than  twenty  years  ago, 
but  no  writ  of  inquiry  having  been  executed,  and  the 
defendant  having  since  died, 

Manning,  m  order  to  revive  the  judgment,  moved 
under  stat.  8  &  9  W.  S.  c.  11.  s.  6.  for  a  rule  why  a  scire 
facias  should  not  issue  against  the  executor  of  the 
defendant,  that  he  might  show  cause  why  damages 
in  such  action  should  not  be  assessed  and  recovered  by 
the  plaintiff,  and  to  hear  the  judgment  of  the  court 
thereupon.  The  question  being  whether  the  rule  should 
be  absolute  in  the  first  instance, 

Bayley  B.  said,  that  this  motion  being  general 
for  damages,  without  limitation  of  time,  the  plaintiff 
should  be.  placed  in  no  better  situation  as  against  the 


A  rale  moved 
on  8  &  9  W.  3. 

C.  11.  8.6. 

against  an  exe- 
cutor, for  a 
scire  facitu  to 
show  caase 
why  damages 
should  not  be 
assessed  and 
recovered  on 
an  interlocu- 
tory judgment 
signed  twenty 
years  ago 
against  the 
defendant, 
his  testator, 
who  had  since 
died,  is  a  rule 
niti  only. 
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1832.  executors,  than  he  would  have  been  on  his  interloca- 

Bkown  ^^  judgment  against  the  defendant. 

V-  Rule  nisi  only. 

EvAiis.  Mj^  ^^^  Barons  concurred. 


Hadley  against  Green. 

The  laintiff  A  SERVICEABLE  capio*  had  been  issued  out  of  Uic 
having  a  claim  Common  Pleas^  at  the  suit  of  the  plaintiff,  against 

dSnduilfor  *®  defendant,  returnable  on  30  May  1831.  In  M- 
rent,  and  also  choelmas  term  1831  the  plaintiff  filed  his  declaration 
uken  from  a  ^^^^^  ^^  debt,  containing  a  count  on  4  6.  S.  c.  28.  s.  1. 
quarry,  declar-  for  double  value  of  a  form  held  over  by  the  defendant, 

ed  againsthim      .  ,  .  _  .  *     ,        i 

in  debt  for  With  counts  for  use  and  occupation,  money  had  and 
use  and  occo-  received,  and  on  an  account  stated.    Notice  of  such 

pation,  with  a 

count  for         declaration  was  served  on  the  defendant,  and  the  fol- 

wTScewtd.    1^^^8  particulars  were  annexed  to  it  :— 
By  the  narti-        <<  In  the  Common  Pkms.  Between,  &c. 

ed  it  appeared  ^  ^^  action  is  brought  to  recover  220/.  for  five 
that  the  plain-  years'  and  a  half  double  the  yearly  value  of  the  premises 
recover  a  mentioned  in  the  declaration,  from  Lady-day  1825  to 
thrvllurof'''  Michaelmas  1880,  and  under  the  mdebitatus  counts  in 
certain  de-  the  said  declaration  the  plaintiff  will  seek  to  recover  the 
tities*of*8tone.  "*°g'®  yearly  value  of  the  said  premises,  amoimtiDg  to 
Before  the  110/.,  during  the  same  period,  and  also  452/.  \5s.  &/., 
tiff  commenc-  being  the  value  of  the  following  materials  taken  from 
ed  another       ^^^  ^^^  premises,  and  the  profits  whereof  have  been 

action  against 

the  defendant  received  by  defendant  to  plaintiff's  use,  rur.  to  613 

in  case  for  im- 
properly quarrying  stone,  with  a  count  in  trover  for  stone,  and  delivered  particulars 
claiming  the  same  sum  as  before  for  similar  quantities  of  stone.  At  the  first  trisi 
the  plamtiiT  confined  his  evidence  to  the  claim  for  rent,  and  obtained  a  general 
verdict.  At  the  second  trial  he  had  a  verdict  for  the  value  of  the  stone  taken  away. 
—Held,  that  the  plaintifi^  having  distinct  demands  against  the  defendant,  one  of 
which  was  not  advanced  by  him  at  the  trial  of  the  first  action,  the  toit  was  not 
thereby  waived,  and  amsequently  that  the  second  action  was  not  barred  by  anv 
former  recovery. 
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superficial  yards  of  &jnch  curb  stone,  626  auperficial       1892. 
yards  of  blue  lias  pavement,  1671  cube  yards  or  loads 
of  lime,  S13  superficial  yards  of  mould  and  grass,  one 
foot  deep,  and  1357  cube  yards  or  loads  of  earth,  or 
rubbish.— JDated  4  November  1831." 

This  action  was  tried  on  1  February  183^  at  the 
Middlesex  'sittings  after  Hilary  term,  and  a  verdict 
was  found  for  the  plaintiff  for  1 10/.  on  the  count  for  use 
and  occupation  of  the  premises,  no  evidence  being  given 
on  any  other  count.  The  verdict  was  taken  generally, 
and  not  confined  to  any  particular  count  of  the  dedara- 
tioD. 

On  the  previous  9S. January  1838  the  plaintiff  had 
commenced  the  present  action  on  the  case  against  the 
defendant;  and  the  present  deckradon,  containing  a 
count  for  improperly  quarrying  and  carrying  away  stone, 
&c.,  with  counts  for  mismanagement  of  a  farm,  and  in 
trover,  was  delivered  to  the  defendant  just  before  the 
first  trial  in  the  C.  P.  The  following  particulars  were 
famished : — 

''  In  the  Exchequer  of  Pleas.  Between,  ftc. 

"  This  action  is  brought  to  recover  such  damages  as  a 
jury  shall  think  fit  to  give  the  plaintiff  for  and  in  respect 
of  the  causes  of  action  fully  and  particularly  set  forth 
in  the  declaration  in  this  cause ;  winch  damages  the 
plaintiff  estimates  at  600/. :  also  to  recover  the  sum  of 
452/.,  being  the  value  of  the  following  materials  taken 
from  the  premises  mentioned  in  the  declaration,  and 
the  profits  whereof  have  been  received  by  defendant  to 
pkuntiff's  use,  viz.  613  superficial  yards,"  &c.  &c.  (as 
in  the  former  particulars) ;  *'  also  to  recover  150/.  for 
injury  done  to  the  land  and  premises  mentioned  in  the 
declaration,  arising  from  the  defendant's  having  ploughed 
the  land  without  manuring,  or  by  not  manuring  it  pro- 
perty, &c." 

At  the  trial  ^before  Gaselee  J.  at  the  Somersetshire 
I^enl  asieiie%  in  1832,  the  plaintiff's  counsel  abandoned 
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ISS2.  the  counts  for  injuries  done  to  the  premises,  ariung 
from  the  defendant's  having  ploughed  the  hind  without 
manuring  it,  &c.,  and  confined  his  evidence  to  the 
counts  respecting  the  stone.  For  the  defendant  an 
examined  copy  of  the  judgment  in  the  first  action  was 
proved  (a).  It  was  also  shown  that  the  particulars  of 
demand  delivered  in  that  action  came  from  the  plaintiflTs 
attorney,  and  that  no  evidence  was  then  offered,  except 
on  the  count  for  use  and  occupation,  and  that  the  de- 
fendant and  his  witnesses  examined  on  the  second  trial 
respecting  the  stone,  were  present  at  the  first. 

The  only  question  left  by  the  judge  to  the  jury  was, 
what  quantity  of  stone  the  defendant  had  taken,  and 
what  its  value  was?  The  jury  found  a  general  verdict 
for  the  plaintiff*,  with  201,  damages.  Leave  having  heen 
given  to  move  for  a  nonsuit,  on  the  ground  that  the 
action  was  barred  by  the  former  recovery  in  C.  P«,  and 
that  the  tort  was  waived  by  the  statement  in  the  parti- 
culars in  the  first  action,  that  tiie  plaintiff*  then  sought 
to  recover  the  value  of  the  stone  taken  away  under  the 
counts  for  money  had  and  received  and  on  the  account 
stated. 

Coleridge  Serjt.  now  moved  to  enter  a  nonsuit.  The 
demand  sought  to  be  recovered  in  this  action  was  made 
in  the  former  suit  under  the  count  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff*, 
for  the  value  of  stone  of  similar  quantity,  description 
and  value ;  and  the  two  bills  of  particulars  describe  the 
stone  in  a  similar  manner.  [Bayley  B.  cited  Seddom 
V.  Tutop  (&).]  That  case  has  been  much  shaken  by 
several  later  decisions,  and  seems  as  if  a  verdict  had 
been  taken  on  one  count  only. 

[Lord  Lyndhurst  C.  B.  Could  the  plaintiff  recover 
under  the  counts  for  use  and  occupation  and  money 
had  and  received,  for  the  injury  accruing  from  sub- 

(fl)  Sec  Stafford  v.  Clark,  2  Bing.  377.  (h)  6  T.  R.  606. 
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Yerdng  the  surfiuse?]  The  quarry  was  only  extended  188S. 
without  injury  to  the  sur&cey  which  disposes  of  the 
first  count ;  and  as  that  for  mismanagement  of  the  farm 
was  abandonedi  die  verdict  turned  on  the  count  in 
troTer.  [Baytey  B.  Particulars  of  demand  (which  are 
of  modem  date)  only  set  forth  what  the  plaintiff  inoy 
go  for  at  the  trial,  but  do  not  make  him  liable  to  prove 
every  item  they  may  contain.  The  plaintiff  is  not 
bound  to  waive  the  tort,  and  if  he  discover  before  trial 
that  he  cannot  recover  for  it  in  the  fbrm  of  action  he 
is  then  adopting^  e.g.  assumpsit  or  debt,  but  that  he 
could  recover  in  case,  he  may  seek  his  remedy  in  that 
form  of  action  before  trial  of  the  former  suit] 

The  first  verdict  not  being  taken  on  the  coimt  for 
use  and  occupation  only,  but  generally,  it  was  not  open 
for  the  plaintiff  to  contend  that  those  damages  were 
not  given  him  on  every  count  of  that  declaration*  The 
first  bill  of  particulars  shows  that  plaintiff  had  deter- 
mined to  waive  the  tort,  and  to  sue  for  the  value  of  the 
stone  under  the  count  for  money  had  and  received. 
[Lord  Lyndhurst  C.  B.  The  plaintiff  could  not  there 
recover  a  fiiU  compensation  for  the  cause  of  action  here 
the  subject  of  suit*  Bayley  B*  The  plaintiff  affi>rded 
yoa  no  ground  to  imagine,  when  he  tried  the  former 
cause,  that  he  intended  to  abandon  this,  which  had 
been  only  just  brought.] 

The  plaintiff  having  once  sued  in  a  form  of  action  in 
which  his  claims  for  stone  might  have  been  inquired 
into,  as  well  as  that  for  use  and  occupation,  cannot  now 
split  his  demand  into  parts,  and  try  in  a  second  action 
what  he  had  voluntarily  abandoned  on  the  first  trial: 
lordBagoiY.  Williams{a\  Dunn  v.  Murray  {b).  The 
tnne  for  a  plaintifi*'s  election  of  action  was  complete 
when  the  defendant's  situation  was  altered  by  incurring 

(a)  3  B.  &  C.  235.  (6)  9  B.  &  C.  780. 
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183S.       costB  in  consequence  of  the  representation  held  out  by 
the  plaintiff  on  the  face  of  his  first  particulars. 

The  defendant  has  undergone  the  hardship  of  trisb 
in  town  and  country,  the  cause  of  action  respecting  die 
stone  being  the  same  in  both  cases,  Bowdtn  ▼•  Hanie{a\ 
and  has  sustained  a  double  expense,  from  the  plaintiff's 
refraining  to  give  evidence  on  that  subject  on  the  first 
trial. 

Lord  Lyndhurst  C.  B. — ^The  question  is,  whether 
the  second  action  is  maintainable.  That  in  this  case 
depends  on  the  nature  of  it,  and  the  form  of  the  record. 
Now  Bowden  v.  Home  was  an  action  on  a  bill  of  ex- 
change, with  counts  for  work  and  labour  and  goods  sold. 
The  plaintiff  having  obtained  interlocutory  judgment, 
chose  to  obtun  a  rule  to  compute  on  die  bill  of  exdiange 
only,  and  to  waive  his  claim  for  goods  sold  and  delivered, 
in  order  to  avoid  the  delay  of  executing  a  writ  of  inquiry, 
which,  if,  as  he  then  apprehended,  the  defendant  was 
approaching  insolvency,  might  have  prevented  him  from 
obtaining  any  fruits  of  his  judgment.  The  plaintiff  in 
that  case  having  elected  to  waive  a  daim,  in  order  to 
suit  a  particular  convenience,  could  not  be  allowed 
to  sue  the  defendant  again  for  goods  sold,  work  and 
labour,  &c. ;  which  claim  he  might  have  previously 
asserted. 

Bayley  B. — The  consequence  to  the  plaintiff  of 
producing  evidence  at  the  first  trial  in  support  of  the 
count  in  debt  fi>r  money  had  and  received,  would 
be,  that  if  it  had  been  sold  at  an  undervalue  he  could 
not  have  impugned  the  sale,  or  sought  to  recover 
damages  for  a  conversion  in  taking  or  selling  the  stone. 
The  aggravation  of  expense  in  the  two  trials  might  be 
material  were  this  a  question  of  costs,  or  had  a  stun- 

(«)  7  Bing.  7l«. 
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mary  application  been  made  to  stay  the  second  trial,  on       1832. 

the  ground  of  the  former  action  having  been  brought  (a). 

In  Seddon  v.  Tuicp  the  plaintiff  had  distinct  demands, 

m.  on  a  promissory  note,  and  for  goods  sold.    And  it 

being  clearly  shown  to  the  court  that  the  latter  demand 

had  been  inadvertently  neglected  to  be  inquired  into 

at  the  first  trial  as  it  might  have  been,  it  was  held  that 

he  might  bring  a  second  action  to  recover  it. 

In  Bagoi  v.  Williams  the  sum  recovered  was  satis- 
faction of  the  sums  due  up  to  the  time  of  recovery. 
The  plaintiff  knew  the  defendant  was  indebted  to  him 
in  the  sum  of  7000/.  Therefore  when  he  took  a  verdict 
for  3400/.  that  seemed  an  admission  on  his  part  that  that 
sum  was  all  which  was  then  due.  In  Dunn  v.  Murray 
the  plaintiff  could  not  have  varied  the  form  of  declara- 
tion for  the  cause  of  action  arising  from  his  wrongful 
dismissal,  and  must  have  had  the  same  counts  in  both. 
Here  he  had  originally  a  right  to  sue  in  trespass  or 
case,  and  was  not  bound  in  the  first  instance  to  have 
declared  in  debt  or  assumpsit.  A  jury  might  give  more 
in  the  action  for  subverting  the  soil  than  in  that  for  the 
value  of  the  stone.  Then  when  would  the  time  for  the 
plaintiff's  election  of  his  remedy  be  complete  ?  I  am 
of  opinion  that  it  was  not  complete  till  the  time  of  the 
first  trial. 

The  other  Barons  concurred. 

Rule  refused  (i). 

(a)  See  cues  collected  Tidd,  9th  ed.  598;  Ist  Sa]vp]eiiient,  105. 
W  See  the  convene  of  tbb  cMe,  Hitdkm  ▼.  GBMpMi,  S  Bb.  R.  830. 
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Evans  against  Morgan,  Morris  and  Janb,  his  wife, 
1832.  (late  Rees.) 

In  an  »^on  .  SSUMPSIT  on  a  promiflaory  note  for  SOL  dated 
a|a?^makers  -^  9th  October  1829,  made  by  the  first  named  de- 
fctr'^  fendant  Morgan  and  Jane  Rees  dum  sola,  payable  to 
pear^  that  it  ^^  plaintiff  at  three  months.  At  the  trial  before 
on^ln^^rir"  BoUand  B.  at  the  Camarthenshire  Lent  assifsea,  the 
roentbyoneof  j.||  ^       appeared  to  be   the   facts.     The  plaintiff 

them  to  buy  ©      rr  ,«   i         ^i_      x  *  ^r- 

crops,  &c.froin  having  long  lived  with  his  grandfather,  the  tenant  ot  a 
unaT'The  h<Hi«e  and  farm,  kept  possession  of  it  after  the  death  of 
note  when  the  latter.  The  farm  was  let  to  the  defendant  Morgan 
hantd  ?^  a  by  DavU,  as  agent  for  the  landlord.  It  appeared  on 
third  person     ^j^^  ^^^  examination  of  the  plaintiff's  first  witness,  an 

to  be  attested  *        ^v  *         -»«  «»« J^ 

by  him,  and  auctioneer,  who  was  present  when  the  note  was  maae, 
Pj^plXtiff  on  that  the  plaintiff,  at  the  suggestion  of  2>aw*,  agreed  to 
condition  that  sell  the  crops,  manure,  &c.  on  the  farm,  to  the  defieaid- 
S^eTr^mU^^  ant  Morgan  for  80/.,  and  that  Morgan  agreed  to  pur- 
should  be  chase  it  at  that  rate  provided  the  plaintiff  would  give 
?ne  ""Sir  him  as  incoming  tenant  quiet  possession  next  morning. 
defendants       »pj^^  plaintiff  was  however  to  remain  in  the  house  for 

the  next  mom-  '^  , 

ing,  but  that  two  or  three  weeks,  paying  one  shiUmg  a  week  rent  to 
wMwtoldthe  *e  defendant  Morgan.  The  note  in  question  was  then 
house  for  three  written  by  Davis  and  signed  by  the  defendant  Morgan, 
payi^Jig*^  J^r  ^'  and  by  Jane  Morris  (then  Rees)  as  surety ;  but  ilfor- 
shilling  a  week  «^„  doubtinff  whether  he  should  be  permitted  by  the 

rent.     There     ®  ®  .  «,«  x^i^j 

was  evidence  plaintiff  to  take  possession  of  the  farm  as  stipulated, 
refosal  bf  handed  over  the  note  to  Dams,  the  landlord's  agent,  to 
plaintiff  on  the  he  delivered  to  plaintiff  on  performance  of  die  condition 
to  giv™  up'pM-  to  deliver  up  possession  of  the  farm  the  next  morning, 

session,  but 

the  defendant's  cattle  were  seen  on  the  land  on  that  day  and  remained  there.  Pos- 
session of  the  house  was  not  obtained  till  three  weeks  after.  The  note  when  pro- 
duced did  not  appear  to  have  been  attested,  and  there  was  no  evidence  how  the 
plaintiff  had  got  possession  of  it : — Held,  that  as  no  ad  was  shown  to  have  been 
done  by  the  plaintiff  to  keep  possession  of  the  land,  the  jury  might  rightly  concladc 
that  possession  had  been  delivered  up  according  to  the  condition ;  and  that  the  nkis* 
conduct  of  the  bailee  of  the  note  in  withholding  his  attestation  to  it,  or  not  delivenog 
it  to  the  plaintiff,  was  no  defence  to  the  action  thereon. 
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80  that  Davis  could  phce  Morgan  in  possession.    The        1832. 

note  was  to  be  attested  by  Davis  if  he  paid  it  over  to 

the  pkintiff  according  to  this  arrangement.     There 

was  evidence  that  on  the  next  morning  Davis  and  the      Morgan 
J  «    J  _ -.  and  Another. 

defendant  Morgan  requested  the  plaintiff  to  give  up 

possession  to  th^n,  and  that  he  said  he  would  not ;  but 

there  was  also  proof  that  the  defendant  Morgan's  cattle 

were  seen  on  the  farm  that  morning,  and  that  none  of 

the  plaintiff's  stock  were  there.    Possession  of  the 

house  was  not  obtained  till  three  weeks  after  by  aid  of 

a  constable.     Davis  never  attested  the  note,  and  there 

was  no  evidence  how  the  plaintiff  got  possession  of  it. 

The  proof  of  the  defendant  Morrises  marriage  to  Jane 

Rees  was  by  a  person  who,  being  neither  a  neighbour 

or  relation,  said  he  had  known  Jane  Rees  and  the 

defendant  Morris,   and  had   heard   they  had   since 

married. 

Two  points  were  made  for  the  defendant;  First, 
That  the  note  was  put  into  Davis's  hands  condidonally ; 
so  that  had  it  been  a  deed  it  would  have  been  an  escrow 
to  be  kept  till  the  condition  of  delivering  up  possession 
of  the  whole  premises  had  been  performed  by  the 
plaintiff;  and  thi^t  there  was  no  evidence  by  Davis's 
attestation  or  otherwise  to  show  that  Davis  had  pur- 
sued the  authority  given  him  for  delivering  the  note  to 
the  plaintiff;  but  on  the  contrary,  it  appeared  that 
the  plaintiff  had  broken  the  condition  by  his  refusal  to 
deliver  possession  when  requested  at  the  stipulated 
^e.  Secondly,  The  evidence  as  to  the  marriage  only 
implied  that  the  defendant  Morris  was  reputed  to  be 
married,  not  that  he  was  married  to  her. 

The  plaintiff  had  a  verdict  for  the  amount  of  the  note 
vith  leave  to  move  to  enter  a  nonsuit. 

Maule  now  moved  accordingly  on  the  above  points. 
As  to  the  second,  Lord  Lyndhurst  C.  B,  said,  that  if 
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1833.       the  defendant's  counsel  at  the  trial  did  not  sift  or  cross- 
Z^^  examine  the  witness  who  mve  the  evidence  of  the  mar- 

EVANS  .  ,  ® 

V.  riage,  it  would  sufficiently  import  to  a  jury  that  Jtme 

Morgan     j^^g  ^^^  ^^  ^y^e  time  of  the  trial  Jane  Morris,  and  that 

and  Anotberi  ' 

the  defendant  Mom« had  married  her.  Bayley  B.  added, 
that  from  the  evidence  as  it  stood,  the  reputation  of  the 
neighbourhood  that  they  lived  together  as  man  and  wife 
must  be  implied.  Maule  also  moved  for  a  new  trial  on 
the  ground  of  misdirection.  It  was  left  to  the  jury  to 
say,  Whether  the  consideration  for  the  note  had  wholly 
failed  or  not;  that  if  it  had,  the  plaintiff  could  not 
recover ;  but  that  if  the  jury  thought  that  the  defendant 
bad  had  the  crops  &c.,  no  misconduct  of  Davis  in  deal- 
ing with  the  note  improperly  would  prevent  the  plaintiff 
from  recovering  upon  it.  He  submitted  that  this  was 
a  misdirection,  for  that  in  order  to  enable  the  plaintiff 
to  sue  on  the  note  there  must  be  a  delivery  of  it  to  him 
in  a  particular  manner,  or  it  would  be  no  delivery 
by  the  defendants,  and  that  no  evidence  was  given  that 
Davis  had  pursued  his  authority  as  to  deUvering  the 
note.    The  court  granted  a  rule  on  all  the  points. 

John  Evans  showed  cause.  As  to  the  first  point, 
the  question  whether  the  condition  on  which  the  note 
was  to  be  given  to  plaintiff  had  been  fulfilled,  was 
a  question  for  the  jury.  The  answer  to  the  aDeged 
misdirection  is  on  the  evidence,  viz.  that  the  defendant 
Morgan  took  possession  of  the  land  next  day,  but  that 
the  house  was  not  given  up  for  three  weeks  after; 
which  at  utmost,  and  in  the  absence  of  the  evidence 
that  the  plaintiff  was  to  be  siiffered  to  hold  it  ibr  three 
weeks,  would  only  be  a  partial  failure  of  consideration. 
The  point  as  to  the  marriage  has  been  disposed  of  by 
the  court. 

Whitcombe  in  support  of  the  rule.    If  the  condition 
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on  which  the  note  was  delivered  over  to  Davis  has  not       1832. 

been  compUed  with,  it  is  not  duly  delivered  to  plaintiff. 

[Lord  LyndhurstC.  B.  The  condition  is  performed,  9.' 

and  Davis  would  therefore  have   been  liable  to  an'     ^^^^t^ 

and  Another. 

action  for  not  delivering  up  the  note  to  the  plaintiff. 
Then  could  his  wrongful  act  in  not  so  delivering  it  up 
be  a  defence  to  this  action?  It  was  for  the  jury  to  say 
whether  the  condition  had  not  been  performed.] 

The  condition  was  broken  by  the  plaintiff's  refusal  to 
quit  possession  the  next  morning  after  the  note  was 
given,  and  Davis  had  no  authority  afterwards  to  give 
up  the  note.  It  might  have  been  worth  while  to  give 
the  note  in  order  to  obtain  immediate  possession  of  the 
whole. 

[Bayley  B.  The  question  is,  Whether  there  was  any 
refusal  the  next  mormng  to  deUver  possession.  The 
evidence  of  one  witness,  that  the  defendants  were  to 
have  possession  "  of  the  place,"  is  equivocal,  it  might  be 
house  and  premises,  or  either.  It  does  not  appear  that 
the  plaintiff  had  any  thing  on  the  land  after  the  time 
agreed  on  for  giving  it  up.  Vaughan  B.  The  question 
of  refiisal  was  a  question  for  the  jury.  The  defendant's 
cattle  being  on  the  land  from  day  to  day  would  go  to 
contradict  such  a  presumption.] 

The  defendants  went  to  the  house  to  ask  for  posses- 
sion, it  was  refused  by  plaintiff  generally,  but  he  as- 
signed a  reason  only  applicable  to  the  land. 

[Lord  hyndhurst  C.  B.  Suppose  the  plaintiff  had 
refused  to  give  possession  the  next  morning,  but  that  in 
an  hour  after,  the  rituation  of  the  defendants  not  having 
been  altered,  possession  had  been  offered  them  and 
accepted  accordingly,  would  that  not  have  been  within 
the  agreement,  or  would  the  prior  refusal  establish  a 
defence  ?] 

The  averment  that  the  bill  was  delivered  to  plaintiff, 
though  unnecessary  to  have  been  made,  should  have 
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1882.       been  proved.    Now  if  the  condition  was  not  eomplied 

^'tr^'*^^      with,  the  delivery  is  not  justified,  and  the  note  is  no 

9.  note,  nor  could  plaintifi*  recover  till  Davis  attested. 

BloROAii         On  the  sround  of  misdirection.     If  the  consideration 
and  Another.  ^ 

for  the  note,  viz.  the  crops,  manure,  &c.  have  not  passed 
to  the  defendant,  there  is  an  entire  failure  of  considera- 
tion. [Bolland  B.  I  left  it  to  the  jury  to  say  whether 
or  not  possession  was  given  up.] 

The  true  question  was  not  that  merely,  but  whether 
he  had  had  possession  at  the  time,  and  in  the  manner  m 
which  he  was  entitled  to  have  it. 

Lord  Lyndhvrst  C.  B« — The  sumnung  up  of  the 
learned  judge  amounts  to  this,  Was  the  bargain  com- 
pleted ?  If  it  was,  the  plaintiff*  was  not  to  suffer  by  the 
misconduct  of  Davis. 

The  question  whether  the  farm  was  defivered  up  on 
the  foQowing  day  was  a  fact  for  the  jury,  and  the  ba- 
lance of  the  evidence  b  in  favour  of  their  verdict. 

As  to  the  marriage  of  the  defendants,  there  was  suf- 
ficient evidence  of  their  living  together  as  man  and  wife. 

Baylet  B. — There  was  sufficient  prima  Jade  en- 
dence  of  marriage  uncontradicted.     It  was  not  put  to 
the  judge  at  the  trial  that  the  marriage  was  not  proved, 
but  ingeniously  to  the  jury  that  there  was  no  evidence 
of  the  marriage.    The  real  merits  of  the  case  are,  that 
at  a  meeting  at  a  public-house  on  the  9th  October,  a 
bargain  took  place  between  the  incoming  and  outgoing 
tenants.     JV.  Morgan  and  Jane  Rees  were  to  give  « 
note  for  the  plaintiff's  crops,  manure,  &c.  on  this  con- 
dition, that  possession  was  to  be  delivered  up  to  the 
defendant  Morgan  by  Davis  on  the  following  morning. 
There  was  strong  evidence  on  that  point,  for  Morgans 
cattle  were  seen  on  the  premises  the  next  mornings  ^^ 
were  there  from  day  to  day  afterwards,  while  the  phin- 
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tiff  had  no  stock  there.    It  is  true,  that  it  appears  from        18SS. 

the  evidence  of  the  constable  Sanders,  that  the  plaintiff 

was  turned  out  of  possession  of  the  house,  but  whether       "  v. 

of  more  than  the  house  or  of  any  part  of  the  land  did 

not  appear.    It  was  not  in  evidence  that  he  did  any  act 

to  keep  possession  of  the  land.    Nor  was  it  part  of  the 

bargain  that  he  should  be  turned  out  of  the  house,  but 

he  was  to  keep  possession  of  it  for  three  or  four  weeks 

on  paying  one  shilling  a  week. 

No  doubt  delivery  of  the  note  by  the  defendant  to  an 
agent  for  himself  and  the  plaintiff,  would  be  delivery  to 
the  plaintiff,  provided  that  those  circumstances  after- 
wards existed  which  would  warrant  actual  delivery  to 
the  plaintiff.  The  pUuntiff**s  right  to  sue  on  the  note 
would  not  be  gone,  if  he  had  done  all  in  his  power  to 
give  up  possession.  After  the  finding  of  the  jury  it 
appears  the  wrongftil  act  not  of  the  plaintiff,  but  of 
Davis,  that  attestation  of  the  note  was  withheld. 

Vaughan  B. — I  am  of  the  same  opinion.  The  con- 
clu^n  to  which  the  jury  have  come  may  be  supported. 
The  reputation  of  marriage  not  having  been  made  the 
subject  of  cross-examination,  there  is  sufficient  j9rt9ii4 
facie  evidence  of  the  marriage.  As  to  the  fact  of  the 
delivering  up  of  possession  on  the  following  day,  the 
evidence  of  the  plaintiff  that  it  was  so  given  up  pre- 
dominates. The  fulfilment  of  the  condition  on  which 
the  delivery  of  the  note  was  to  depend  was  for  the  jury; 
and  if  it  was  performed,  Davis  was  bound  to  give  up 
the  note  to  plaintiff.  It  is  clear  that  the  case  was  left 
to  them  on  the  only  ground  on  which  it  could  be  left. 

BoLLAND  B.  concurred. 

Rule  discharged. 
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TbeappUca-  ^HESIGER  had  obtained  a  rule  to  refer  to  the 
tion  to  tax  an  master  for  taxation  a  bill  of  costs  amountuur  to 

attorney  3  bill  ^ 

forbasiness      S7S6/«  incurred  in  suing  out  and  prosecuting  a  commis- 

Tand  DTOM-  ^^^  ^^  lunacy,  and  in  various  other  proceedings  ineffec- 

cotiog  a  com-  tually  instituted  by  the  defendant  in  order  to  establish 

looacTshould  ^^  lunacy  of  one  Davies,  on  the  ground  that  the  items 

he  made  to  the  for  the  expenses  of  proceedings  previous  to  commisdon 
LordChancel.  .         .        ^  ^,  ^  *^i  ^     ..       -  ^,  ^    . 

lor,  thouch  issued  were  on  the  common  law  side  of  the  court  of 
titer  ■*^"®"  chancery,  viz.  in  the  petty  bag  office  (a),  and-therefore 
bill  in  a  court  taxable  as  charges  &c.  ^^  at  law"  within  2  6. 2.  c.  23.  s.  23w 

of  law. 
Whether  a 

bill  for  such  JD.  Wakefield  showed  cause.  The  question  is,  Whe- 
able^der  s^'  ^^®'  these  are  proceedings  at  law  or  in  equity  taxable 
G.  8.  c.  93.  as  within  the  statute.  In  Wilson  v.  Gutteridge  (ft)  the 
law  or  equity,  court  of  K^  B»  liud  it  down  that  a  court  has  a  paramount 
quart.  jurisdiction  independently  of  that  statute  to  refer  an 

attorney's  bill  for  taxation.  But  though  Lord  Tenier- 
den  adhered  to  that  case  when  cited  in  Dagley  v. 
Kentish  (c),  Liitledale  J.  differed,  and  on  conference 
with  the  other  judges,  so  much  doubt  was  entertained 
on  the  point,  that  Wilson  v.  Gutteridge  was  not  reUed 
or  acted  on. 

But  these  proceedings  are  not  in  equity.  A  bill  for 
business  done  in  order  to  the  suing  out  a  commission 
of  bankrupt  is  not  taxable,  Burton  v.  Chatterton  {d). 
Now  these  items  stand  on  no  different  footing,  for  as 
in  bankruptcy  the  chancellor  sat  under  a  separate 
commission  (e),  so  in  lunacy  he  acts  under  another 
authority,  distinct  from  the  custody  of  the  great  seal, 
viz.  a  warrant  under  the  sign  manual    That  authority 

(«)  3  Bla.  C.  48, 49. 4S7. 

(6)  3  B.  &  Cr.  157  ;  and  see  poU,  408,  u.  (a). 

(c)  2  B.  &  Adol.  4U,  pott,  408,  n.  {d)  3  B.  &  Aid.  486. 

(e)  Fcrd  ▼.  WOb,  3  Brod.  &  Biog.  241. 


IN  THR  Second  Year  of  WILLIAM  IV.  403 

has  been  comiiiitted  by  the  crown  to  other  great  1832. 
officers  of  state,  besides  the  lord  chancellor,  e.g.  the 
lord  treasurer  (a).  The  king  may  commit  the  cus- 
tody of  a  lunatic  to  whom  he  pleases,  and  on  the 
application  of  unprofessional  persons.  [Lord  Lynd^ 
hurst  C.  B.  AppHcation  for  a  commission  of  lunacy  is 
made  to  the  chancellor  on  affidavits,  and  I  do  not  per- 
sonally remember  any  instance  of  such  an  application 
except  through  the  medium  of  a  solicitor.  This  is 
certainly  not  a  proceeding  in  equity.] 

Nor  are  these  proceedings  at  law.     In  order  to 
obtain  a  commission  of  review  from  the  privy  council  it 
is  usual  to  apply  to  the  chancellor  to  report  to  the 
king.    When  that  commission  is  granted,  it  would  be 
issued  by  the  chancellor  in  the  same  manner  as  a 
commission  in  lunacy,  both  being  granted  under  the 
great  seal,  which  is  in  his  custody.      So  an  appeal 
to  the  House  of  Lords    is   a  proceeding  neither  at 
law  or  in  equity  (A),  and  the  costs  are  therefore  not 
taxable  under  the  statute  S  Geo.  S.    Looking  at  that 
act,  it  contemplates   proceedings  in  some   court,  or 
brought  with  a  view  to  such  proceedings ;  but  this  is  a 
proceeding  to  a  commission.     The  writ  de  lunaiico 
inquirendo  has  not  been  issued  for  many  years.     [Lord 
Lyndhurst  C.  B.  The  commission  issued  in  order  to 
an  inquisition  by  jury  partakes  of  the  nature  of  that 
writ]      In  inquiries  in  lunacy  there  is   no   view   to 
adverse  litigation  in  any  court,  and  successive  chan- 
cellors have  declared  the  proceedings  on  all  sides  to 
have  but  the  single  object  of  ascertaining  the  state  of 
mind  of  the  party,  though  counsel  appear  on  either  side, 
to  establish  and  support  contradictory  facts  relating  to 
that  subject.     Proceedings  before  the  chancellor  as 
visitor  of  a  royal  charitable  foundation  are  on  affidavits, 
which  are  entitled  and  filed  in  chancery :  but  yet  are 
not  taxable,  though  the  chancellor,  as  such,  has  per- 

(a)  Wigg  ▼.  Tiltr,  t  DickensVCh.  R.  553.  (h)  4  Pri.  279. 
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1833. 


Jones 

V. 

Bywateb. 


sonally  power  virhUe  officii  to  superintend  aU  char^ble 
uses.  Ex  parte  Dann{a). 

If  a  bill  were  taxable,  because  the  great  seal  would  be 
applied  to  the  object  for  obtaining  which  the  costs  have 
been  incurred,  the  costs  of  every  application  for  a  writ, 
patent,  or  commission,  which  issues  under  it,  would  be 
taxable  as  proceedings  in  law  or  equity.  The  mere  fsct 
of  applying  the  great  seal  estabfishes  nothings  and  the 
clear  intent  of  the  act  was  to  provide  for  cases  where 
there  is  actual  litigation  at  law  or  in  equity,  but  fw  no 
other. 


Thesiger  contr^.  This  is  a  proceeding  for  charges 
and  disbursements  at  law,  and  as  such,  was  taxable 
within  the  statute,  so  that  it  is  unnecessary  to  discuss  the 
weight  of  the  conflicting  authorities  of  Wibon  v.  Out- 
ieridge  and  Dagley  v.  Kentish.  Blackstone  states 
that  a  commission  of  lunacy  issues  from  that  part  of 
the  officina  justituB  in  the  court  of  chancery,  on  its  com- 
mon law  side,  called  the  i)etty  bag  office  (A),  in  heu  of 
the  old  writ  de  lunatieo  inquirendo  ;  but  the  proceedings 
in  order  to  obtain  it  partake  of  the  nature  of  that  writ, 
in  empowering  a  jury  to  be  summoned  in  order  to 
ascertain  whether  the  party  be  of  sound  mind  or  not. 
The  inquisition  thus  taken  is  returned  into  the  petty  bag 
office ;  nor  can  the  proceedings  before  that  commissioD, 
if  erroneous,  be  redressed  but  by  writ  of  error  in  re- 
gular course  of  law  (c).  Thus  the  distinction  is  between 
the  first  commission  to  proceed  by  inquisition  to  the 
finding  him  lunatic  or  not  (cf),  and  tiie  subsequent  grant 
to  a  committee  of  the  custody  of  the  person  if  the  party 
be  found  lunatic.  In  the  latter  case,  the  remedy  against 
the  chancellor's  appointment  of  a  committee  is  by  ap- 
peal to  the  king  in  council  (&).  Yet  the  writ  of  error 
at  law,  to  which  the  previous  proceedings  are  subject, 


(a)  9  Ves.  J.  547.  (6)  3  Comm.  49. 

(r)  3  Bla.  C.  427.    (d)  Ibid,    (e)  Shdd»n  v.  Aland,  3  Pcere  W.  108. 
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afibrds  an  answer  to  the  course  of  proceedings  in  chan- 
cery in  matters  of  charity,  which  are  neither  in  law  or 
equity,  and  can  only  be  redressed  by  the  king  in 
counciL 

The  decision  in  Burton  v.  Chatierton  (a)  turned  on 
the  affidavit  of  the  petitioning  creditor's  debt  not  having 
been  sworn  in  order  to  obtain  the  commission,  nor  did 
the  commission  issue.  And  Holroyd  J.  puts  it  on  its 
not  having  gone  on  to  the  extent  of  swearing  the 
affidavit. 

Collins  V.  Nicholson(b)  had  previously  decided,  that 
where  a  commission  of  bankrupt  had  issued  and  had 
been  proceeded  on  till  the  chanceOor's  signature  to  the 
certificate  had  been  obtained  on  application,  the  bill 
for  obtaining  it  was  held  taxable,  because  it  contained 
one  item  (c)  for  that  application,  which  was  a  proceed- 
ing in  Bt  court.  It  is  difficult  to  distinguish  those  cases 
from  the  present.  [Lord  Lyndhurst  C.  B.  The  lunatic 
may  traverse  the  inquisition  de  jure^  which  causes  the 
fact  to  be  tried  at  law  {d).  Inquiry  into  aperson's  sanity 
may  be  made  by  writ  or  commission.  It  is  most  usually, 
because  most  conveniently  made  by  the  latter  mode, 
but  it  is  clear  that  if  made  by  writ,  it  would  be  a  pro- 
ceeding ''at  law.*'  Is  it  usual  to  apply  to  the  chancellor 
for  his  order  for  taxadon  of  bills  in  lunacy  ?] 


18S2. 


Jones 

V. 
By  WATER. 


Wakefield  stated  that  he  knew  no  instance  of  such 
an  order  between  a  party  suing  without  effisct  for  a 
commission  and  his  attorney,  but  that  where  a  bill  of 
costs  were  to  be  paid  out  of  the  lunatic's  estate  it  would 
be  referred  to  the  master  for  taxation. 

Cur,  adv.  tuli. 


(a)  3  B.  &  Aid.  486.    (6)  t  Taunt.  331  ;  and  see  5  Vea.  706 ;  6  ib.  495. 

(e)  Sandom  v.  Bourne,  4  Campb.  68 ;  but  doubted   in  3  B.  &  Aid.  486. 

488 ;  1  B.  &  C.  86.        (d)  2  &  3  Ed.  6.  c.  8.  s.  6.     See  5  Ves.  J.  450. 45S. 
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On  a  subsequent  day.  Lord  Lyndhurst  siud — ^The 
course  adopted  in  order  to  obtain  a  commission  of 
lunacy  is  this;  a  petition  for  the  commission  is  in  the 
first  instance  presented  to  the  lord  chancellor  sup- 
ported by  affidavits^  which  are  filed  in  the  petty  bag 
office.  Office  copies,  when  necessary,  are  delivered  oat 
fiK>m  thence.  The  commission,  if  granted,  issues  firom 
the  office  oflhe  clerk  of  the  custodies ;  but  the  inquisi- 
tion, when  taken,  is  returned  into  the  petty  bag  office. 
Upon  that  return  the  other  party  may,  on  application 
to  the  chancellor  by  petition,  traverse  the  inquisitioii. 
That  traverse  is  heard  in  the  King's  Bench,  and  the 
proceedings  are  then  again  returned  into  the  petty  bag 
office.  It  is  unnecessary  to  decide  in  this  instance 
whether  the  bill  for  these  proceedings  be  taxable  or 
not,  for  if  it  is,  the  lord  chancellor  has  jurisdiction  to 
refer  the  bill ;  and  it  would  be  better  taxed  by  his 
officers  in  their  accustomed  course.  That  appears  the 
preferable  method,  as  they  are  more  likely  to  be  con- 
versant with  the  subject  of  costs  in  lunacy.  This  ap- 
plication should  have  been  originally  made  to  the  lord 
chancellor  in  preference  to  thb  court. 


Rule  discharged. 


Watson  etgainst  Postan  and  Another. 

The  court  has  A  ^  action  having  been  brought  by  an  attorney 
an  inherent  affainst  two  defendants  for  the  amount  of  his  bill,  a 

junsdiction  to  ^ 

tax  the  bills  of 

attoroies  practising  in  it,  independently  of  the  powers  given  by  statute  2  G.  $.  c  83. 
s.  93.  in  cases  where  no  actions  have  been  brought  on  such  bills.  Therefore  where  so 
action  was  pending  on  an  attorney's  bill  against  two  defendants,  and  a  baitw  at 
chambers,  on  application  by  one  of  them,  made  an  order  for  taxadon  without  imposifi| 
the  terms  of  an  undertaking  to  pay  the  sum  found  to  be  due,  the  court  refused  a  rale 
to  rescind  the  order  to  impose  such  terms,  for  the  order  was  made  at  common  law 
and  not  under  the  statute. 
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baron  made  an  order  at  chambers  for  its  taxation,  on  1832. 

application  on  behalf  of  one  defendant  {Postan)  only,  TJT'^'*'^ 

without  requiring  an  undertaking  from  him  or  his  at-  v. 

tomey  to  pay  the  taxed  costs.  and  Another. 

Busby  moved  for  a  rule  to  show  cause,  why  the  order 
should  not  be  rescinded,  or  why  Postan  should  not 
enter  into  the  usual  undertaking  to  pay  the  whole  sum 
found  due  on  taxation.  Tlrdcf  (9  ed.  325)  says,  It  should 
seem  that  before  the  stat.  2  G.  2.  c.  23,  s.  23.  an  at- 
torney's bill  could  not  have  been  taxed  unless  an  action 
was  depending  thereon,  nor  without  bringing  the  amount 
of  it  into  court.  Parties  indebted  to  attomies  acquired 
by  that  statute  the  advantage  of  taxation,  without 
bringing  the  amount  into  court,  on  their  giving,  as  an 
equivalent  in  return,  their  undertaking  to  pay  the  costs 
ascertained  to  be  due,  a  security  which  might  be  en- 
forced by  attachment.  This  order  however  gives  the 
defendant  the  benefit  conferred  by  the  statute,  viz.  the 
taxation  and  all  the  time  occupied  in  it,  without  se- 
curing to  the  plaintiff  the  ultimate  payment  of  his  taxed 
costs,  the  result  of  that  investigation. 

By  this  order  a  party  who  did  not  tax  the  bill  under 
the  statute  within  the  month  after  its  delivery,  and 
before  the  action  is  brought,  thus  repudiating  the 
course  pointed  out  by  the  statute,  will  obtain  the  benefit 
of  taxation  and  delay  the  plaintiff  accordingly  for  a 
longer  period,  without  giving  any  equivalent  for  that 
advantage. 

Lord  Lyndhurjst  C.  B. — ^MTiat  was  the  course 
before  the  statute  2  G.  2,  c.  23.  when  an  action  on  an 
attorney's  bill  being  pending,  the  court  ordered  costs 
to  be  taxed?  In  this  case,  such  an  action  having  been 
brought,  the  order  for  taxation  was  made  under  the 
general  jurisdiction  inherent  in  the  court,  independently 


Wat»ok 

V, 
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1 8S3.  of  any  act  of  parliament  (a).  Then  the  proceeding  not 
being  under  the  statute  2  G.  2.  c.  S3,  the  court  may 
mould  the  terms  of  its  order  as  it  thinks  proper.    I  see 

Post  AN  no  objection  to  making  an  order  for  taxation  where  an 
action  is  depending,  though  without  the  terms  of  an 
undertaking  by  the  defendant  to  pay  the  amount  found 
to  be  due. 

B AYLE Y  B. — ^The  passage  cited  from  Mr.  lidd  does 
not  say  that  taxation  taking  place  after  action  brought  by 
an  attorney  for  his  bill,  who  before  doing  so  has  wmted 
a  month  from  its  delivery,  is  not  at  common  law.  If  a 
bill  is  taxed  before  an  action  brought,  the  statute  is 
acted  on;  but  such  taxation  after  action  brought,  takes 
place  by  the  authority  possessed  by  the  court  previous 
to  the  statute.  This  action  being  against  two  defend- 
ants, one  of  them  may  say,  I  dispute  my  liability  to 
pay  in  toto ;  but  at  the  same  time  I  do  not  wish  to  be 
excluded  from  the  benefit  of  ascertaining  its  possible 
quantum  by  taxation. 

The  other  barons  concurring, 

Rule  refiised. 

(a)  £x  parte  AmwsmUk,  13  Vet.  If4.  Alio  Bex  ▼•  Btek,  9  Pri. 
354 ;  Anon,  t  Chit.  R.  165  ;  Wiltm  ▼.  Guttmidge,  S  B.  &  C.  157,  citrd 
by  Lord  Ttnterden  in  Dagley  t.  Kentuh  t  B.  &  AdoL  41t,  ace. ;  bot  lee 
the  latter  caie  contra. 
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Singleton,  Executor,  against  Ballot.  1833. 

~r\EBT  by  an  executor  on  an  account  stated'  by  the  To  prove  the 
defendant  with  the  testator.    The  particulars  of  JSron  of 
demand  delivered  to  the  defendant  and  appended  to  ^^^}  ^°®9  ^^^ 
the  record  were  as  follows: —  daced  a  book 

1827,  Aprils.  To  amount  of  account  stated  between  «>?twn»nga 

1  «  I*     1  wnttcn  entry 

the  deceased  and  the  defendant  as  appears  by  a  memo-  signed  by  the 
randum  of  this  date  under  the  defendant's  hand,  1 1/.      Jfil  bl\'^^^^ 
At  the  trial  before  James  Parke'  J.   at  the  Lent  couched  in  the 
assizes  for  Nottinghamshire^  a  book  was  produced  for  mise'topayT'" 
the  plaintiff  containing  the  memorandum  alluded  to.  ^^  rejected 

T  •         1  «       «        1   i.      «  1         ,  .  ,    •       'or  want  of  a 

it  was  an  entry  signed  by  the  defendant,  by  which  he  stamp.    Held, 
promised  to  pay  11/.,  due  from  him  to  the  testator,  by  ^"\*J"^b 
monthly  instalments   of  1/.   each.    The  defendant's  the  defendant 
counsel  objected  that  it  was  inadmissible  in  evidence,  of  the  debt  "°^ 
not  being  stamped  as  a  promissory  note.  due  from 

The  learned  judge  having  rejected  the  evidence  of  plaintiff,  and 
the  entry,  then  asked  the  witness   what  took  place  ™*^®  before, 

,  or  cotempora* 

between  the  parties  at  the  time  of  making  the  entry  in  neously  with, 
the  book.    He  answered,  that  before  any  thing  was  hiswgningthe 

'  ,  -^  ®  entry,  was  pro- 

written  by  the  defendant,  he  had  verbally  promised  the  perly  admitted 

plaintiff^s  testator  to  pay  him  the  debt  he  owed  him  by  *"  *^»^«°^- 

instalments  of  1/.  a  month,  for  eleven  months ;  and  that 

on  that  proposal  being  acceded  to,  he  signed  the  entry 

in  the  book.    On  this  evidence,  the  jury,  under  the 

direction  of  the  learned  judge,  found  a  verdict  for  the 

plaintiff. 

'White  now  moved  for  a  new  trial,  on  the  ground  that 
the  parol  evidence  of  the  witness  as  to  what  conversa- 
tion took  place  before  or  cotemporaneously  with  the 
time  of  making  the  written  entry  was  improperly  ad- 
mitted in  evidence.  [Bayley  B.  It  was  evidence  of  an 
account  stated.]    But  it  was  not  the  species  of  evidence 

TOL.  II.  E  E 
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1832.  represented  in  the  particulars,  and  which  the  defendant 

v^v-^j*  accordingly  came  prepared  to  meet,  viz,  "  a  memoran- 

V.  dum  under  the   defendant's  hand.'*      [Lord  Lynd" 

Bauot.  j^^^^  q^  3,  If  i^  il^  '^  ^y^^  particular  merely  amounts 

to  a  statement  that  the  defendant's  admission  will  appear 
by  the  evidence  of  a  witness.] 

Jacob  V.  Lindsay  (a)  b  distinguishable ;  for  diere  the 
verbal  admbsioii  by  the  defendant  of  each  item  being 
due  as  separately  called  over  from  the  plaintiflTs  book 
took  place  long  €ffier  the  defendant  had  abo  signed 
entries  of  ''  Received  the  contents^"  written  on  the 
•everal  pages  containing  the  items  so  afterwards  called 
over,  and  cash  items  amounting  to  40f.9  and  tfaere&ie 
requiring  a  stamp.  Whereas  here  the  parol  admisnoB 
oi  the  defendant  took  place  at  a  time  before,  or  at  sB 
events  strictly  cotemporaneous  with,  his  signing  the 
written  memorandum  of  his  promise.  That  memoran* 
dum  thereupon  became  the  only  evidence  of  the  pre- 
ceding verbal  matter. 

Lord  Ltnphvest  C.  B.*-I  have  no  donbt  Aat  tiie 
defendant's  declaration  on  the  subject  of  the  amount 
due  by  him  to  the  plaintiff  and  made  at  the  time  of  bis 
signing  the  entry  was  properly  admitted  in  evidence. 
The  testimony  of  a  witness  present  at  the  payment  of 
money  is  admissible  to  prove  that  fact,  though  a  receqit 
has  been  also  given,  which  cannot  be  read  for  want  of  a 
Btonp* 

The  rest  of  the  court  concurred. 

Rnlerefesed. 

(a)  1  Kut,  460. 

See  Hambert  ▼.  Cohin,  4  Esp.  fid.     Maugham  ▼.  HMard  ami  AmAtt^ 
6B.&Cr.l4, 
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1QQO 

Cox  againH  Thomason.  ^^^^ 

/^ASE  for  malicious  prosecution  and  for  two  sets  of  In  a  declara- 
■knderout  words  respecting  the  loss  of  a  portman-  Swous  VorSs 
teau.     A  portmanteau  containing  money  belonging  to  fh«  stating  an 
the  defendant  having  been  stolen  from   his  house,  fact  in  the  in* 
he  charged  the  plaintifT,  a  neighbouring  butcher^  be-  ducement 
fore  a  magistrate,  with  the  felony.    The  charge  was  der  it  neces* 
disnussed,  and  this  action  was  brought.    There  were  '^^I^^fth 
in  all  eighteen  coimts:  nine  for  malicious  prosecution,  words  them- 
three  for  one  set  of  words,  and  six  for  the  other.—  JSITSiJuE 
The  defendant  had  a  verdict  on  the  counts'  for  the  complained  of. 
malicious  prosecution,  and  on  the  set  of  six  counts  for  g«i.  Hu!% 
words.  The  plaintiff  had  a  verdiet  for  40b.  on  the  other  ^'  t  ^®-  ^f  ' 

■^  a  defendant  is 

set  of  three  counts ;  one  of  them  (the  tenth)  contained  entitled  to  de- 
an inducement  refferred  to  and  adopted  by  the  other  ^??'  ^*'®  ^^ 

*r  J  of  issues  on 

tiro,  that  a  portmanteau  of  the  defendant  containing  counts  found 
his  money  had  been  stolen  from  him :  the  eleventh  count  ^^  puantiff^s 
stated  that  in  a  certain  discourse  which  the  defendant  costs  on  the 
had  with,  and  in  the  presence  of  one  Joseph  Guild-  whether  the' 
ford,  and  Of  other  subjects,  &c.  who  knew  and  had  P°*i™^iT** 
heard  of  the  premises,  and  of  and  concerning  the  plaintiff,  to  the  whole 
and  of  and  concerning  the  said  money  (in  the  said  tenth  ^"hcJ^HMuw 
count  mentioned),  and  of  and  concerning  the  said  J.  G.,  are  joined  on 
and  of  and  concerning  certain  meat  of  the  said  J.  G.,  *^  TwaSon  *of 
which  he  had  befbre  then  purchased  of  the  said  plain-  costs  incurred 
tifj  who  had  before  then  purchased  the  same  of  certain  day  of  Easter 
other  persons ,  and  had  paid fbr  the  same,  the  said  de-  J®™*  ^^  , 
fendant  then  and  there,  in  the  presence  of  the  said  J.G,  Reg.Qen.  HU. 
and  of  the  sud  other  subjects  of  the  realm,  spoke  and  ^^tifitnot 
published  to  the  said  J.  G.,  and  of  and  concerning  ttte  had  till  after 
said  meat,  the  words  following,  thai  is  to  say,  "  Where     *'    ^* 
did  you   (meaning  the  said  J.  G.)  buy  that  meat?** 
(meanuig  the  said  meat  of  the  s^id  J.  G.)  to  which  the 
said  /.  G.  then  and  there  answered  and  replied  Jii  and 

eb2 
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18S2.  spoke  and  published  in  the  presence  and  hearing  of  the 
said  subjects,  of  and  concerning  the  said  plaintifi^  and 
of  and  concerning  and  relating  to  the  said  meat,  and  of 
and  concerning  himself  the  said  /•  G.,  in  the  words  fol- 
lowing, that  is  to  say,  "  Of  butcher  Cox,*'  (meaning  the 
said  plaintiff,)  and  meaning  that  he  the  said  J.G.  bought 
the  said  meat  of  the  said  plaintiff,  whereupon  the  said 
defendant  further  contriving,  &c.  in  the  presence,  &c. 
spoke  and  published  the  following  false  words  of  and 
concerning  and  relating  to  the  said  meat,  and  of  and 
concerning  and  relating  to  the  said  plaintiff,  and  of  and 
concerning  and  relating  to  the  said  money  in  the  intro- 
ductory parts  of  the  tenth  count  mentioned,  Aat  b  to 
say,  "  It's  devilish  hard  that  people  should  stuff  their 
guts  with  meat  that  my  money  (meaning  the  money  in 
the  introductory  part,  &c.  mentioned)  has  paid  for," 
(meaning  that  the  said  plaintiff  had  feloniously  stolen 
the  said  money,  and  had  paid  for  the  said  meat  with 
the  same*) 

Crowder  moved  to  set  aside  the  verdict  for  the  plain- 
tiff, and  for  a  new  trial.  Every  count  which  has  been 
found  for  the  plaintiff  expressly  states,  in  the  induce- 
ment applicable  to  it,  that  GuiU^crd  had  bought  the 
meat  respecting  which  the  slanderous  words  were 
charged,  from  the  plaintiff,  who  had  previously  bought 
it  from  other  persons,  and  had  paid  for  it.  Now  this 
allegation,  that  the  pltuntiff  so  bought  the  meat,  was 
not  proved :  but  having  been  stated  in  the  induce- 
ment, and  words  having  been  subsequently  laid  in 
such  count  to  have  been  spoken  '^  of  and  concerning 
the  said  meat,*'  thus  referring  to  the  inducement,  it 
became  material  to  be  proved.  And  the  imputation 
intended  to  be  ascribed  to  tiie  defendant  was  that  it 
had  been  paid  for  by  the  plaintiff  with  money  stolen 
from    the    defendant.      In    S/tepherd   v.    BUss   and 
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wife  (a),  the  words  were  laid  to  have  been  spoken  by'  1882. 
the  wife  of  and  concerning  certain  soap  which  her  hus- 
band, the  other  defendant^  had  asserted  to  have  been 
stolen  out  of  his  yard,  and  to  have  charged  the  de- 
fendant with  stealing  it.  The  evidence  was,  that  before 
the  speaking  the  words  sued  for,  the  husband  had 
asserted  that  the  soap  had  been  taken  out  of  his  yard , 
and  Abbott  C.  J.  thought  the  variance  fatal. 

Bay  LEY  B. — It  is  probable  that  in  the  case  cited  the 
words  used  were,  that  "  the  plaintiff  took  the  soap," 
and  if  so,  that  those  words  might  not  bear  out  the  charge 
of  stealing  there  imputed,  unless  they  were  made  out 
as  stated  in  the  inducement.  The  pleadings'  in  that 
case  do  not  clearly  appear.  Here  the  substantial  alle- 
legation  is  that  Guildford  bought  from  the  plaintiff, 
CoXy  and  it  may  be  collected  from  the  words  themselves, 
without  referring  to  the  inducement,  that  the  charge 
was  made  concerning  the  money  stolen  from  the  de- 
fendant. Now  the  proof  should  be  confined  to  what  is 
material,  and  I  do  not  apprehend  that  the  omission  to 
prove  a  fact  unnecessarily  made  part  of  an  inducement 
will  be  a  fatal  variance,  if  the  words  themselves  will 
sustain  the  action  without  it. 

The  rest  of  the  Court  concurred. 

Rule  refused  (b). 

The  entry  on  the  postea  was,  guilty  on  the  10th, 
11th,  and  ISth  counts,  damages  40.f. ;  not  guilty  as  to 
the  other  counts.  The  master  in  this  term  taxed  the 
plaintiff  his  costs  on  those  counts  on  which  he  had  ob- 

(o)  t  Stark.  C.  N.  P.  510. 

(h)  See  Halt  y.  3nith,  1  M.  &  S.  t87,  and  Ftggim  ▼.  Cogtw$U,  3  M .  &  S. 
369. 
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1832,  tained  a  verdict,  but  allowed  him  none  on  die  eounla 
fowd  for  the  defendaat,  and  did  not  auflbr  the  defend- 
ant to  deduct  the  coats  of  those  issiias  horn  the  plain- 


Cox 

9. 


TaoMASov.    tiflfs  costs* 


Crowder  obtained  a  rule  to  show  cause  why  the 
master's  taxation  should  not  be  set  aside  and  reviewedj 
and  why  execution  and  other  proceedings  should  sot 
be  staid  in  the  meantime,  and  why  the  costs  of  the  1st, 
Sdy  and  3d  counts  found  for  the  de^ivlant  should  not 
be  allowed  him,  and  deducted  (rom  the  cpsts  payable 
to  the  plaintiff,  on  the  10th,  11th,  and  12th  counts 
found  for  him.  (a) 

Erie  showed  cause.  The  new  Rule  proTides,  first, 
that  '*  no  costs  shall  be  allowed  on  taxation  to  a  plam- 
tiff  upon  any  counts  or  issues  on  which  he  has  not  suc- 
ceeded ;**  and  secondly,  that  ^'  the  costs  of  aH  istuet 
found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs."  A  distinction  is  therefore  drawn  be- 
tween counts  and  issues,  and  nothing  is  said  except  ss 
to  costs  of  the  latter  actually  found  for  the  defendant 
Here  as  not  guilty  was  pleaded  to  the  whole  declaradon 
only  one  issue  was  raised  for  trial.  [Yaugkan  B.  Is  not 
this  substantially  a  plea  to  each  count  f]  Before  die 
late  rule,  whether  several  counts  embraced  several 
causes  of  action,  to  which  there  were  several  pleas, 
raising  several  issues,  or  whether  one  cause  of  action 
was  stated  in  several  counts  to  which  there  was  one 
or  more  pleas,  the  defendant  was  never  allowed  his 
costs  on  the  issues  found  for  him,  though  the  plaintiff 
recovered  cm  one  count  only  (d).  \Bayley  B.  The  new 
general  rule  of  all  the  courts  was  framed  to  meet  that 

(a)  Another  part  of  the  rule  applied  to  the  costs  allowed  to  the  plaintiff 
for  six  witnesses  called  to  support  the  counts  io9  malicipiis  proiecotioii  ^ 
words  which  had  been  foand  for  the  defendast*  but  was  vltinalBl^  nknt^ 
to  the  master. 

(h)  Tidd,  9th  edit  971. 
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stete  of  the  law.]    That  rale  however  recognises  in       18S2L 
terms  that  if  dieie  be  only  one  issue,  part  of  wfaidiis      ^"^T^^^ 
foond  lor  the  plaintifi^  Ae  defendant  shall  not  hare  his  t^ 

costs  deducted.  The '^usii^ff  found  fiir  the  defendant,'*  Xsmmov. 
the  costs  of  which  are  to  be  allowed  bjr  the  plaintifi^  are 
confined  to  issoes  raised  on  several  pleas  requiring  dif- 
ferent classes  of  evidence,  e.  g.  rights  of  waj,  &c.  va« 
riouBly  pleaded.  If  the  general  issue  is  held  divisible 
as  to  each  count  on  which  the  defendant  gets  a  verdict, 
so  as  to  entitle  him  to  deduct  the  costs  of  the  bsues  on 
those  Goonts  firom  the  plaintiff's  costs,  it  wffl  foBow  that 
if  a  single  cause  of  action  be  made  the  subject  of  so* 
vend  counts  and  die  general  issue  be  pleaded,  then  if 
die  jdaintiff  obtains  a  vtardict  on  one  count  only,  he  must 
dlow  the  defendant  his  costs  of  the  rest,  though  he 
could  not  prnden^  omit  them. 

[Aayfey  B.  No  costs  would  be  incurred  by  die  de- 
fendant on  those  counts.  Thus  if  to  a  dedaration  con- 
taining a  count  on  a  biffl,  the  money  counts  are  added, 
and  the  general  issue  is  pleaded,  but  no  evidence  is 
given  on  die  money  counts,  they  become  mere  incum- 
brances in  the  event  of  success  on  the  bill,  but  the  de- 
fendant has  been  put  ixi  no  expense  about  them;  whereas 
on  the  contrary,  where  on  substantive  issues,  a  plaintiff 
succeeds  on  some  and  fails  on  others,  die  defendant's 
right  to  deduct  his  costs  stands  cm  a  different  footing 
of  exp^ne  incurred  in  adducing  evidence.} 

It  may  happen  that  if  several  causes  of  action  were 
contained  in  one  declaration,  and  two  were  found  for 
die  plaintiff^  that  fomid  for  the  defendant  may  be  the 
liMire  expensive,  so  that  the  defendant  might  claim 
larger  costs  than  those  taxed  to  the  phuntrff. 

\Bayiey  B.  Possibly  the  court  might  say  diat  the 
defendant  might  deduct  so  far  as  to  swallow  up  all  the 
pftDntiff*s  costs,  but  that  he  should  obtain  no  further 
costs.    Here  the  defendant  says  that  he  is  entitled  tof 
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18S2..  deduct,  by  way  of  allowance  to  himself,  the  costs  of 
those  counts  on  which  the  plaintiff  has  not  succeeded, 
and  wishes  to  treat  the  costs  as  if  instead  of  pleading 
not  guilty  generally,  he  had  pleaded  it  severally,  viz. 
''as  to  the  1st,'*  then  "aa  to  the  2d,  &c.  counts**]— 
Secondly,  as  to  the  costs  incurred  before  issue  j(»ned. 
The  rule  of  court,  according  to  which  taxation  has  been 
had,  did  not  take  effect  till  the  first  day  of  this  term, 
and  can  have  no  retrospective  operation  on  them. 

Crowder  contrsi.  This  case  is  within  the  mischiefs 
provided  against  by  the  general  rule  cited.  There 
was  no  distinction  between  counts  relating  to  the  same 
or  different  causes  of  action ;  the  plaintiff,  if  unsuc- 
cessful, was  equally  unentitled  to  receive  costs  of  those 
counts  from  the  defendant,  nor  could  the  defendant 
claim  or  deduct  his  costs  of  them  from  the  plahitiff's. 
It  was  a  hardship  on  defendant  that  if  the  plaintiff 
succeeded  on  one  only  out  of  many  counts  grounded  on 
one  cause  of  action,  the  defendant's  expenses  in  pre- 
paring to  defeat  the  rest. could  not  be  obtained;  but 
the  hardship  was  greater  where  many  different  causes  of 
action  were  stated  and  one  only  succeeded,  for  the  de- 
fendant  was  at  the  expense  of.  adducing  evidence  to 
resist  all  those  on  which  no  ground  of  action  whatever 
existed.  The  present  is  a  case  within  the  purview  of 
the  new  rule,  and  tiie  issue  is  not  single  or  indivisible, 
but  arises  on  a  plea  which  is  substantially  a  plea  of  not 
guilty  of  all  or  any  of  the  grievances  laid  in  the  decla- 
ration. The  finding,  therefore,  on  such  a  plea  is  on  as 
many  several  issues  as  there  are  counts,  or  this  incon- 
venience must  follow,  that  several  pleas  must  be  pleaded 
as  to  the  1st  count,  as  to  the  2d  count,  &c..  so  as  to 
raise  the  most  possible  issues.  As  to  the  difference  in 
the  terms  of  the  two  branches  of  the  rule,  the  word 
counts  was  neither  necessary  to  be  added  to  ismes  in 
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the  latter  branchy  nor^  had  it  been  added,  would  it  have       188S.' 
been  applicable  there.  . 

The  case  stood  over  till  an  early  day  in   Tri$uty 
Term,  when  judgment  was  delivered  as  follows: 

Bayley  B. — This  was  a  case  in  which  the  question 
turned  on  the  construction  of  the  Reg^  Gen.  Hil.  1  W.4. 
No.  74,  and  cause  having  been  shown  on  the  last  day 
of  last  term,  we  abstained  from  deciding  it  then,  in  order, 
to  have  an  opportunity  of  consulting  the  other  judges. 
By  the  rule  cited  no  costs  are  to  be  allowed  on  taxation 
to  a  plaintiff  upon  any  counts  or  issues  on  which  he 
has  not  succeeded,  and  the  costs  of  all  issues  found  for 
the  defendant  are  to  be  deducted  from  the  plaintiff's 
costs.    In  this  case  there  were  nine  counts  for  malicious 
prosecution,  and  nine  for  two  sets  of  words;  of  these 
eighteen  counts  three  were  found  for  the  plaintiff  for 
one  set  of  words,  and  all  the  rest  for  the  defendant.^ 
The  master  allowed  no  costs  to  the  plaintiff  on  the 
counts  so  found  for  the  d^endant,  and  so  far -was 
clearly  right;  but  he  allowed  no  deduction  to  the  de- 
fendant in  respect  of  such  costs.    The  question  there- 
fore was.  Whether  under  the  above  rule  of  the  courts 
the  defendant  was  entitled  to  have  such  deduction  made? 
On  showing  cause  it  was  urged  that  he  was  not,  pn 
two  grounds :  first,  that  costs  could  only  be  deducted 
for  the  defendant  where  distinct  issues  are  joined  on 
distbet  pleas,  and  that  the  general  issue  was  here  in- 
divisible; secondly,  that  the  rule  not  having  come  into 
operation  till  the  first  day  of  Easier  term  did  not 
apply  to  those  costs  incurred  previously.     All  the 
courts  have,  however,  agreed  in. opinion  that  a  distinct 
issue  is  raised  on  each  count  by  the  general  issue 
pleaded  without  restriction,  and  therefore  that  the 
defendant  is  equally  entitled  to  a  deduction  from  the 
plaintiffs  costs  in  respect  of  counts  found  for  him,  as  if 
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18SS.       iMue  had  been  joiiied  en  eadi  of  tiioae 

pleading  separately  to  each.  As  to  the  other 
we  are  decidedly  of  cfiiiiioii  that  die  new  generd  rule 
applies  to  every  taxabon  whidi  took  place  after  die 
commencement  of  Easter  term  last.  The  court  of 
Kh^*s  Bench  deeidedly  agreed  with  us  in  dus  construc- 
tion, and  the  couK  of  Common  Pleas  did  not  cKller, 
though  not  entertaining  onr  opinion  so  stitnipy  as 
the  fbmer  court. 

Rule  absolute. 


Harris  and  Another  against  Allcock. 

Bui  ftbovo 

having  beea     HTBESIGER  moTod  for  a  nde  to  show  cswae  ^ 
putio,the  ^  deftndavt's  baU  shouldnot  have  tina  given 

defendant,  ** 

who  resided  at  uiflm  to  sivrender  til  a  we^  aftet  he  should  have 
w^tl!^k.  r^^^^  h^  fini  examination  under  die  commission  of 


became  bank- 
rupt and  8ui^    bankrupt,  widi  stay  of  proceedings  in  the  mean  time. 

country  com-    He  stated,  that  the  motion  was  made  on  behatf  of  die 
3*on  Iffiia-  ^^editors  in  ease  of  the  bankrupt's  estate,  and  not  by 

vit  of  the  in-     die  bai}. 

to  them  of  ai^      '^^^  affidafvitB  showed,  diat  a  writ  had  issued  out  of 
tending  the      thffi  coort  agamst  die  deibndanl;  wli»  resided  at  Bk- 

bankrupt  m  ^    .  ^ 

prison  in         fntngnowif  that  two  persons  named  cnecnted  a  bsil 

W^k  ihe  ^^^^  ^  ^^  ^^^^^^  ^  Warwiehkifff,  and  that  the 

time  was  en-  defendant  was  thereupon  dischai^ed  from  die  sheriff's 

i^rby^e  <»^ocl7^    That  a  eommianon  of  bankrupt  hsid  after- 

bail  tiU  after  wai^  issncd!  agmst  the  defendant  on  the  SIst  Deeem* 

£r  £;^fiSd^  ber  kst,  directed  hr  eommissioneni  residmg  m  die 

^"s^h^a ^  H  >^%^''^^1^<^  o' BirmingMimn,  and  thai  it  was  opened 

cation  may  be  at  that  place  on  the  IStti  Jomriify^    That  die  defendant 

ditorao^thT    ^^  ^^^^^^^^V^^^^^^^^^^^^^^^ 

bankrupt. 
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the  comoiissioiiers,  who  (dlow^d  him  time  for  passing  his       18S2« 
examinatioii  till  the  lASt  sittings  to  he  fixed  in  the      ^P^^ 
Craaette*    That  that  last  sitting  was  so  fixed  for  24tb  ^i  Another. 
Fekmary  1832,  at  Z>^'s  hotel  Birmingham.    That  in     ^ll^k. 
the  deponent's  belief^  the  baUii  at  the  time  of  laaking  the 
aflSdavit,  h«Mi  it  in  their  power,  and  were  ready  to  sur- 
render the  defendant,  and  tbati  if  the  application  should 
he  refused,  would  sunrendier  the  defendant  in  their 
discharge* 

\t  was  urgedj  that  if  the  defendant  should  be  ren« 
dered  in  London  before  the  day  appointed  for  his  final 
examination,  extra  expense  would  be  incurred  by  hiaes- 
tatCs  in  brining  the  country  ccfmmissioners  to  the  prison 
in  Ijmdou  to  take  the  examination,  or  in  conveying 
the  bankrupt  to  Biyim^ham  and  back  und^  their 
warrant.  In  Crump  v*  Taiflor{a),  the  court  granted 
a  similar  motion,  though,  as  the  bankrupt  there  was  a 
prisoner  i«  execmiion^  the  commissioners  were  eaor 
powered  by  the  express  terms  of  49  G.  d«  c*  121.  s.  13. 
to  issue  their  warrant  for  bringing  him  before  them. 
Maude  t.  Jowei{b)  and  GlemHning  y.  Robinson  (c), 
were  there  relied  on  in  favour  of  the  application,  as 
ahowfaig  the  ]^raetiee  of  the  courts  before  the  statute 
40  G.  3.,  when  even  the  cheaper  alternative  of  bringing 
a  bankrupt  before  the  commissioners  was  not  within 
reach.  By  6  G.  4.  c.  16.  s.  119.,  the  now  repealed 
provision  of  49  G.  3.  baa  been  replace^i  and  much 
extended  by  empowering  commissioners  to  cause  a 
hankntpfe  to  be  btought  before  dwm  out  ef  eustedy  on 
whatever  pioeess  he  may  be  confined. 

Baylxy  B^  (alone). — The  cases  cited  occurred  before 
U  &  4.  and  I  W.  4w  c.  70.  s.  il.  allowed  a  render  to 

(•)  1  Pri  t4,  setting  oat  a  form  of  role.  (b)  3  East,  145. 

(e)  1  TaoDi,  R.  5fO.    See  also  6  M»  &  S.  348,  OffUy  and  OUien  t. 
Qi«b»;  b9<bwbidiCMca  state  tbfr  tons*  of  gfastipg  that  iqle. 
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18S2.       be  made  to  the  gaol  of  the  county  where  the  arrest 

^"^^      takes  place,  and  proceeded  upon  the  ground  of  avoid- 

aod  Another   hig  the  inoonrenience  of  commissioners  attending  to 

«•  take  examinations  in  the   London  prisons.     In  this 

Allcock.      .  ••  m- 

mstance,  the  county  gaol  is  not  far  distant  from  Ar- 
mingham;  therefore,  as  the  time  for  rendering  does 
not  expire  till  the  last  day  of  the  term,  and  the  bail 
cannot  be  fixed  till  then,  this  motion  may  be  adjourned 
till  it  can  be  ascertained,  whether  an  affidavit  can  be 
made,  stating  that  it  is  inconvenient  to  the  commis- 
sioners to  attend  either  at  the  gaol  in  Warwick  or  in 
London. 

An  affidavit  to  that  effect  having  been  afterwards 
procured,  the  rule  was  granted  for  enlarging  the  time 
for  render  till  four  days  after  the  day  appointed  for  the 
final  examination  of  the  bankrupt;  Lord  Lyndhursi 
C.  B.,  adding,  that  it  made  no  substantial  difference, 
that  the  apphcation  was  made  on  behalf  of  the  credi- 
tors and  not  of  the  bail. 

No  cause  was  shown,  and  the  rule  was  made  abso- 
lute (a). 

(•)  Sec  Shaw  r,  CmA,  4  Bing.  80«   Hie  priDcipel  case  <iccunrcd  in  fiiUry 
Term,  bot  wu  mislaid. 


Sheltok  against  Livius. 

ilSJue^f  wle  A  SSUMPSIT.  The  first  count  stated,  that  on  SO 
coDUined,  July  18S1,  at  &C.,  a  certain  crop  of  com,  to  wit, 

this  ratry:—    ^^  acres  of  wheat,  was  amongst  other  things  put  up 

"  Lot  6.  fen 

acres  of  spring  wheat,  on  the  further  hill,"  with  this  memorandum  at  the  foot,  **  the 
keep  of  all  the  fields  will  be 'sold  with  the  lots.**  By  the  conditions  of  ^sale  por- 
chasers  were  to  pay  a  deposit  and  give  security  for  payment  of  the  remaining 
purchase  money  on  the  neit  17th  of  December.  At  the  sale  the  auctioneer  tct- 
Daily  informed  the  persons  present,  among  whom  were  the  plaintiff  and  defendant, 
that  Lot  6  was  not  spring  wheat,  and  that  the '  keep  had  been  sold  by  primte 
contract.  Plaintiff  bought  the  lot,  and  the  auctioneer  inserted  his  name  m  die 
Sale  book  as  parchaaer.     The  plaintiff,  and  defendant  afterwards  desired  the  anc- 
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and  exposed  to  sale  by  public  auction  by  and  on  1832* 
.behalf  of  one  F.  Haxledine,  under  and  subject  to  the 
following  amongst  other  conditions  of  sale,  viz.  That 
the  highest  bidder  should  be  the  purchaser,  and  if  any 
dispute  should  arise  between  two  or  more  bidders,  the 
lot  in  dispute  should  return  to  a  former  bidding  and  be 
resold.  That  credit  would  be  given  to  the  purchaser 
until  the  17th  December  in  the  said  year,  on  paying 
a  deposit  of  five  per  cent,  on  the  amount  of  his  pur- 
chase,, and  giving  approved  joint-  security  for  the  pay* 
ment  of  the  remainder  on  or  before  the  said  17th  of 
Decembet^  in  die  year  aforesaid.  That  the  purchaser 
should  be  responsible  for  all  casualties  or  accident 
which  might  arise  to  any  portion  of  the  crops  from  the 
day.  of  sale.  That  the  amount  of  acres  specified  in  the 
catalogue  should*  in^  every  respect  be  considered  >  as 
more  or  less,  and  no  mistake  in  the  description  of  the 
lots, .  whether  as  to  quantity  or  any  other  error  should 
vitiate  the  sale  thereof.  That  the  bams  and  yards 
should  be  apportioned  off,  for<  the  use  of  the  pur- 
chasers after  the  sale,  the  wheat  purchasers  to  have 
the  first  use  of  the  bams,  but  the  purchasers  to  the 
greatest  extent  to  have  the  preference,  each  purchaser 
to  be  allowed  proper  time  for  thrashing,  &c.,  according 
to  the  quantity  bought,  and  that  if  any  of  said  condi- 
tions were  not  compUed  witii,  the  lot  or  lots  should  be 
put  up  again  and  resold,  and  the  deficiency  arising 
from  each  second  sale,  if  any,  should  be  made  godd  by 

tioneer  to  set  down  the  lot  to  the  defendant  as  buyer,  and  to  send  in  the  account 
to  him.  The  auctioneer  thereupon  wrote  the  defeodant'i  initial,'  L.  opposite  to  the 
lot  in  the  sale  book,  and  in  the  same  line  with  the  name  of  the  plaintiflu  Defendant 
asked  if  he  should  give  security  to  pay  for  the  crop  on  the  17th  December,  accord- 
ing to  the  conditions  of  sale.  The  plaintiff  waived  taking  it,  but  received  the 
deposit  from  defendant.  The  crop  was  destroyed  in  a  few.  days  after  the  sale, 
and  the  defendant  refused  to  pay  the  rest  of  the  purchase  money  : — Held,  that  as 
the  auctioneer's  declarations  at  the  sale  would  not  be  evidence  to  vary  the  printed 
particulars,  had  an  action  been  brought  by  the  original  seller  against  the  plamtiff  as 
boyer,  so  they  would  not  be  admissible  in  an  action  by  him  as  seller  under  the  original 
conditions  ot  sale ;  and  the  court  refused  to  set  aside  a  nonsuit. 
Keep,  viz.  growing  grass  of  fields,  is  an  interest  in  land. 
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188£.  Ae  defaulter;  and  plaintiff  iiirdier  aaith,  that  at  the 
time  and  on  the  occaaion  of  auch  ea^oBing  and  patting 
up  to  sale  of  aaid  crop  of  wheat  and  other  thinga»  the 
plaintiff  became  and  was  the  purchaser  of  the  said  crop 
of  wheat,  at  a  certain  rate  or  price  and  under  and 
sttlgect  to  the  conditions  aforesaid,  and  thersapcn 
afterwards,  &c.,  in  consideration  of  the  premises*  and 
that  plaintiff  at  the  request  of  defendant  had  bargained 
and  agreed  to  sell  to  defendant  said  ten  acres  of  wfaest 
upon  the  terms  and  conditions  aforesaid,  and  at  and 
for  a  certain  rate  or  price  per  acre,  to  wit,  the  rate  or 
price  of  7L  lOs.  per  acre,  and  under  and  subject  to  die 
performance  by  defendant  of  the  conditions  afoienaid, 
defendant  undertook,  &c.,  to  accept  and  receive  aaid 
wheat  at  and  after  the  said  rate  or  price  of  1L  lOt.  per 
acre,  and  to  observe,  perform,  and  fulfil  all  such  of  die 
conditions  aforesaid  as  on  the  part  of  the  vendee  of 
said  wheat  ought  to  be  observed,  performed,  and  ftd* 
filled,  or  kept,  apd  although  defendant  afterwards,  ftc^ 
in  part  performance  of  the  said  conditions,  paid  a  depc^ 
sit  of  five  per  cent  on  the  amount  of  the  said  purchase, 
and  although  said  bams  and  yards  were  then  and  there 
apportioned  off  for  the  use  of  defendant  as  tiie  purdia- 
ser  of  said  crop  of  wheat,  and  although  defendant  as 
such  wheat  purchaser,  then  and  there  might  have  hsd 
the  first  use  of  said  bams,  and  proper  time  waa  allowed 
for  thrashing  of  said  wheat,  and  paying  for  tiie 
same,  hath  long  since  elapsed,  to  wit,  &c.,  and  plaintiff 
hath  always  been  ready  and  willing  to  perform  and 
hath  performed  all  things  on  his  part  to  be  perfcmned 
in  respect  of  aforesaid  contract  and  premises,  to  wit,  in 
the  county,  &c.,  of  all  which  premises  defendant  hsd 
notice;  yet  defendant  did  not  nor  would,  although 
oftentimes  requested  by  said  plaintiff  so  to  do,  cut, 
accept,  or  receive  said  wheat,  or  remove  the  same  from 
the  lands  where  the  same  were  at  the  time  of  said 
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contraet  with  him*  nor  hath  defendant  paid  or  canted  18S2. 
to  be  paid  to  pUuntiff  the  remainder  of  the  aaid  prioe  ^"^n^*^^ 
of  the  said  wheat  to  be  by  him,  defendant,  paid  as  «. 

afixresaid,  but  theiein  hath  fisiiled  and  made  definilt,  ^^<^*- 
and  bj  reason  of  such  the  defieiult  of  defendant,  he, 
(daintifl^  hath  sustiuned  and  incurred  divers  expenses 
to  the  amonnt  of  SO/,  incidental  to  the  said  sale  by  him 
to  defiendant,  and  hath  been  deprived  of  certain  profits 
which  would  otherwise  have  accrued  to  him,  &c. 

Seoond  Count.    That  plaintiff  at  the  request  of  de- 
fendant had  agreed  to  sell  defendant  divers,  to  wit,  ten 
acres  of  gther  wheat,  then  and  there  growing  and 
bdog  in  and  upon  a  certain  close,  to  wit,  in  &c.,  at 
and  after  a  certain  rate  or  price  per  acre,  to  wit  7/.  IQc. 
per  acre,  and  upon  certain  terms  and  conditions,,  that  is 
to  say,  that  defendant  should  then  and  diere  pay  to 
plaintiff  a  deposit  of  five  per  cent,  on  the  price  of  the 
laid  last  mentbned  wheat,  and  should  pay  the  rendue 
of  the  said  Jast  mentiotted  price  to  the  plaintiff  on  the 
17th  December  then  next,  and  should  reap,  cut  down  and 
carry  away  said  last  mentioned  wheat,  within  a  reason- 
able time  f<Nr  that  purpose  then  next  ensuing,  he  said 
defendant  undertook,  &c.,  to  buy  and  accept  said  last 
mentioned  wheat,  at  and  after  the  rate  or  price  last 
afinresaid,  and  to  pay  a  deposit  of  five  per  cent*,  as  Jast 
afinesaid,  and  to  mow,  reap,  cut  down  and  cairy  away 
said  lut  mentioned  wheat  within  a  reasonable  timb  for 
that  purpose  then  next  ensuing,  and  plaintiff  saith^  that 
ahbough  defendant  afterwards,  ftc.,  in  part;p^o0nr 
aooe  of  said  promise,  &c.,  did  pay  tQ  plaintiff  said 
deposit  of  five  per  cent,  upon  the  price  of  said  U»t 
mentioned  wheat,  and  although  the  said  17th  Decern^' 
Ifer  18S1  aforesaid  hath  long  since   elapsed,  and  a 
leasomdile  time  for   the  reaping,  cutting  down  atfd 
carrying  away  of  said  last  mentioned  wheat  hath  also 
long  since  expired,  to  wit^  in  the  county  aforesaid,  of.  all 
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.1882.  wbach  psemises  defendant  hath  notice;  yet  defendant 
hath  not^  although  often  requested  by  plaintiff  so  to  do, 
paid  plaintiff  the  remainder  of  the  price  of  said  last 
mentioned  wheat  so  agreed  to  be  paid  by  him  as  last 
aforesaid ;  nor  did  not  nor  would  reap,  cut  down,  or 
carry  away  the  same  wheat,  but  therein  fieuled  and 
made  default,  to  wit,  in  the  county  afore&aid, -whereby 
plaintiff  hath  lost,  &c.  ■  Third  count  for  crops  bar- 
gained and  sold.     Plea,  general  issue. 

At  the  trial  before  Vaughan  B.  at  the  Lent  assises 
fer  Bei^ardshire,  it  appeared  from  the  evidence  of 
Cartridge,  an  auctioneer,  that.on  the  SOtl^  Jiify  1881 
he  put  up  for  sale  by  auction  in  :lots  some  standing 
craps  of  a.  Mrs.  Haxledine*  The  conditions  of  safe 
were  read,  and  there  were  printed  catalogues  in  the 
room  describing  the  lots,  bUer  aiia  ''  Lot  6,  ten  acres 
of  spring  wheat  more  or  less,  an  excellent  crop,  on  the 
further  hill,"  with  a  memorandum  at  the  foot/  *^.  that 
the  keep  of  all  the  fields  until  the  next  old  AUckaebiuu 
day  would  be  sold  with  the  crops,  and  that  the  bans 
and  yards  were  to  be  appropriated  for  the  use  of  the 
purchasers  after  the  sale;  the  wheat  purchasers  to  have 
the  first  use  of  the  bams."  The  auctioneer,  before  the 
sale,  had  transcribed  the  printed  catalogue  into  his  sale- 
book,  and  as  he  put  up  each  lot  he  read  its  desciiptioo 
out  of  tiiat  book.  The  purchaser's  name  was  entered 
by  the  auctioneer  opposite  to  :each  lot  as  it  was  knocked 
down.  It  being  proposed  to  prove  that  at  the  time  of  the 
sate  the  auctioneer  announced  orally,  to  tiie  persons  pie- 
sent,  including  plaintiff  and  defendant,  tiiat  tiie  wheat 
of  Lot  6  was  not  spring  wheat,  and  that  the  keep  of  that 
field  was  already  sold  by  private  contract,  tiie  evidence 
was  rejected,  as  varying  the  written  contract  of  ssk. 
After  a  bidding  of  7/.  lOs.  per  acre  by  the  defendant, 
Lot  6  was  knocked  down  to  the  plaintiff  at  7/.  ISt.  per 
acre,  and  his  name  was  entered  by  the  auctioneer  in 


IN  THE  Second  Year  of  WILLIAM  IV. 


4SS 


the  sale-book  accordingly.    He  paid  no  deposit,  but, 
on  being  asked  by  the  defendant,  declared  himself  a 
bona  fide  purchaser.    Livius  then  said  he  should  like 
to  buy  the  lot,  and  had  never  seen  finer  wheat  of  the 
sort.     After  the  sale  was  over,  the  plaintiff  and  defend- 
ant, who  had  both  viewed  the  wheat,  went  down  stairs, 
and  in  a  short  time  returned  to  the  auction-room  toge- 
then    The  plaintiff  then  said,  the  defendant  was  to  be 
substituted  in  his  place  as  buyer,  and  the  defendant 
desired  the  auctioneer  to  make  an  account  out  at  7/.  10s. 
an  acre  to  him  instead  of  the  plaintiff:  the  auctioneer 
thereupon  inserted  the  letter  L  as  the  initial  of  the 
defendant's  surname,  in  the  same  line,  in  his  sale-book 
(produced  at  the  trial)  in  which  the  entry  of  the  plain- 
tiff's purchase  had  already  been  made,  after  the  name 
clSketaon.    The  defendant  then  asked  whether  any 
security  was  required  (a),   and  on  reference  to  the 
plaintiff  by  the  auctioneer,  he  dispensed  with  it  firom 
the  defendant.     On  the  next  day  the  defendant  paid 
the  plaintiff  the  deposit,  who  thereupon  gave  the  de- 
fendant the  following  receipt  signed  by  the  auctioneer. 
"  Received  of  G.  Licius  3L  I5s.  as  deposit  on  75/., 
being  the  amount  of  purchase-money  at  the  sale  of 
wheat  on  30  July'*    The  auctioneer  sent  the  defendant 
the  bill  for  the  whole  amount  at  7/.  10«.  per  acre.    The 
crop  was  in  fact  red  lammas  or  winter  wheat  sown  late 
in  spring,  which  is  more  liable  to  mildew  than  spring 
wheat;  and  was  destroyed  by  it  a  few  days  after  the 
sale.    It  was  ploughed  in  at  Michaelmas  for  manure. 
At  the  expiration  of  the  credit,  the  auctioneer,  in  com- 
pany with  the  plaintiff,  demanded  the  money  of  the 
defendant,  who  refused  to  pay.    Mrs.  Haxeldine  swore 
that  the  plaintiff  had  paid  her  for  the  crop  at  the  rate 
of  7/.  15^.  per  acre  before  the  17  December;  but  it  ap- 
peared that  there  were  other  accounts  between  them. 


183S. 


VOL.  11. 


(a)  Viz.  by  the  conditions  of  sale,  p.  431. 

F  F 
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1832.  The  plaintiff  was  nonsuited^  with  leave  to  moye  to  enter 
a  verdict  for  71/.  5^.,  (the  price  of  the  crop  at  Ik  IQt. 
per  acre>  minus  the  deposit  paid)  upon  the  rejecticHi  of 
evidence.  It  was  also  objected  for  the  defendant,  that 
the  crops  here  sold  were  an  interest  in  land,  being  to 
grow  and  improve  upon  it,  and  therefore  required  a 
contract  in  writing  under  29  Cau  3.  c.  3.  s.  4.;  and 
that  instead  of  spring  wheat  winter  wheat  had  been 
sold. 

■ 

Storks  Serjt.  for  the  plaintiff  moved  according  to 
the  leave  reserved.  The  condition  of  sale,  that  the  mis- 
description of  the  crop  should  not  vitiate  the  contract, 
applies;  for  the  wheat  sold  is  wheat  within  the  original 
contract,  and  was  viewed  by  both  parties.  The  auc- 
tioneer's declaration,  that  the  keep  of  the  field  had 
been  sold,  had  the  same  effect  as  if  it  had  never  been 
in  the  catalogue.  [Lord  Lyndhurst  C.  B.  The  pur- 
chaser of  the  crop  of  wheat  on  the  further  hill  would 
be  entitled  to  the  keep  of  it  till  old  Michaebuu  day. 
Vaughan  B.  The  lot  proposed  to  be  sold  was  crop  and 
keep,  for  the  keep  must  be  incorporated  in  every  lot, 
and  the  withdrawing  it  varies  the  contract  for  the  crop.] 

S.  This  was  a  distinct  contract  of  sale  by  plaintiff  to 
defendant,  independently  of  the  written  description  and 
conditions.  The  plaintiff  paid  the  owner  for  the  crop, 
and  the  defendant  paid  the  deposit  for  part  of  it 
[Lord  Lyndhurst  C.  B.  The  plaintiff  sold  all  he  pur- 
chased, therefore  he  sold  the  keep  of  the  field.]  De- 
fendant's knowledge  that  the  keep  was  already  sold, 
would  in  the  instance  of  the  sub-sale  prevent  his  buying 
the  same  article  as  had  been  sold  at  the  first.  No 
interest  in  land  passed  under  29  Car.  S.  c.  S.  s.  4. 

In  Evans  v.  Roberts  (a),  Mr.  Justice  Bayley  distin- 
guishes a  sale  of  the  produce  of  a  certain  quantity  of 

(a)  5  B.  &  Cr.  aSf  • 
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land  planted  with  potatoeB^  from  Crosby  ▼•  Wads^ 
worth  (a),  where  a  contract  for  growing  grassi  the 
natural  and  permanent  produce  of  the  kind^  renewed 
from  time  to  time  without  cultivationi  was  held  to  be 
an  interest  in  land. 

[Bayley  B.  The  purchaser  of  the  keep  would  have 
a  right  to  turn  in  cattle,  and  would  only  be  entitled  to 
the  growing  grass.  As  the  keep  would  go  to  the  heir» 
and  could  not  he  taken  in  execution,  that  is  an  interest 
in  land.  Then  if  the  defendant  bought  all  which  the 
phdntiff  had  bought,  he  must  be  considered  as  having 
bought  the  keep  of  the  field  as  well  as  the  crops,  which 
are  goods  and  chattels.] 

The  court  granted  a  rule,  Lord  Lyndhursi  C.  B. 
adding  that  there  might  possibly  be  a  distinction  be- 
tween the  case  of  the  plaintiff  as  buyer,  from  Mrs. 
HoMtUine  the  original  seller,  and  that  of  the  plaintiff 
as  the  second  seller  to  the  defendant. 


1882. 


B.  Andrews  and  Gunning  showed  cause.  This  being 
a  lale  of  an  interest  in  land,  no  parol  evidence  could  be 
admitted  to  vary  the  printed  particulars.  The  defend- 
ant bought  from  the  plaintiff  what  he  had  bought  at 
the  auction,  but  could  not  tell  what  that  was,  except 
by  the  particulars  of  sale.  All  the  cases  show  that 
neither  the  original  nor  second  seller  could  vary  the 
printed  particulars  by  the  auctioneer's  declarations  at 
the  time  of  sale,  and  that  the  rule  is  inflexible.  Gun* 
nU  V.  Erhart{b)i  PoweUy.  Edmunds  (c),  Jenkinson  v. 
^W^  {d)f  Jones  v.  Edney  (e),  Higginson  v.  Clowes  (/), 


(a)  6  East,  60S.  (6)  1  H.  Bla,  S89.  (c)  IS  East,  6. 

(d)  Cited  IS  East,  10;  6  Vet.  330;  9  Ves.  SSO;  15  Ves.  5S1;  and  1 
Ves.  k  B.  167,  378,  5«4. 

(0  3  Camp.  2B5,  506.  Aitd  see  fi  Bla.  R.  If 49;  3  Wils.  975 ;  5  Rep. 
26  'f  and  the  cases  collected  in  PbUlipps  on  £v.  6th  ed.  540,  &c. 

(/)  15  Ves.  516. 
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It  is  said  that  the  sale  to  the  defendant  was  indepen- 
dent and  absolute,  and  might  be  proved  on  the  count 
for  goods  bargained  and  sold;  but  did  it  entitle  the 
plaintiff  to  the  purchase-money  immediately,  or  before 
the  credit  expired  under  the  conditions  of  the  auction! 
If  it  had  been  a  distinct  transaction  the  L  would  not 
have  been  inserted  in  the  sale-book.  In  fact  no  demand 
of  the  price  was  made  till  the  credit  expired,  the  con- 
tract having  been  to  put  the  defendant  in  the  place  of 
the  plaintiff^  who  had  bought  at  the  auction.  As  there 
is  no  evidence  that  the  plaintiff  communicated  to  the 
defendant  that  he  had  not  bought  exactly  what  was 
described  in  the  particulars,  all  the  above  cases  appljr 
for  they  go  on  the  principle  of  not  varying  a  written 
contract,  and  do  not  depend  on  the  mere  fact  of  a  sale 
by  auction ;  Toumshend  v.  Stangroom  (a). 

On  the  question  whether  a  contract  to  buy  growing 
crops  draws  to  it  as  part  of  the  contract  any  interest  in 
the  land,  or  a  mere  right  to  be  on  it  to  take  them  away, 
this  case  differs  from  Evans  v.  Roberts  (&),  where  die 
sale  of  the  produce  of  a  cover  of  potatoes  was  held  not 
to  convey  an  interest  in  the  land.    The  purchaser  there 
had  no  exclusive  right,  to  the  land  for  &  time  in  order 
to  make  profit  of  the  growing  surface,  and  the  seller 
was  to  raise  the  potatoes..  But  as  the  buyer  of  a  growing 
crop  of  com  would  acquire  a  right  to  let  it  continue  on. 
the  land  till  maturity  (c),  so  he  would  also  require  a 
right  to  enter  the  land,  in  order  as  well  to  weed  and 
hoe  the  crop  as  to  cut  and  harvest  it ;  whereas,  if  he 
should  be  held  to  have  only  bought  the  growing  crop 
itself,  he  could  not  enter  the  land  for  the  former  pur- 
poses.    In  Evans  v.  Roberts^  the  seller  being  to  raise 
the  potatoes,  the  buyer  was  held  to  have  only  an  ease- 
ment in  order  to  take  them  away ;  whereas  in  the  pre- 

(a)  6  Ves.  jun.  332.  &c.  (h)  5  B.  &  C.  336. 

(c)  See  per  Bayiey,  J.  Evans  v.  Roberts,  5  B.  &  Cr.  836. 
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Tious  case  o£  Emerson  v.  Heelis  (a)  the  buyer  of  growing 
turnips  waa  to  raise  them^  and  was  held  to  have  an 
interest  in  the  land. 

\Bayley  B.  In  Smith  v.  Surman  (b)  the  seller  cut  the 
timber  (c).  The  accredited  ground  of  the  decision  in 
Evans  v.  Roberts  was,  that  growing  potatoes  being 
emblements  were  deemed  chattels,  as  being  raised  by 
labour  and  manurance,  and  therefore  belonging  to  the 
executor,  not  to  the  heir  (d).'] 

Again,  the  extent  of  the  land  was  not  the  measure 
of  the  contract  in  Evans  v.  Roberts^  The  previous  cases 
of  Waddington  v.  Bristow  (e),  Crosby  v.  Wadsworth  (/), 
and  Emerson  v.  Heelis^  had  recogniased  a  right  to  have 
the  subject-matter  of  sale  continue  in  or  on  the  land, 
as  an  interest  in  land.  Nor  was  the  exact  time  for 
removal  of  the  potatoes  here  stipulated  for,  so  that 
while  they  remained  in  the  land  the  purchaser  had  an 
interest  in  it.  The  cases  which  hold  that  a  sale  of 
growing  crops  does  not  convey  an  interest  in  land, 
either  turn  on  their  being  ripe,  and  therefore  chattels, 
or  on  the  raising  them  being  to  be  done  by  vendor  and 
not  vendee. 

2dly,  The  contract  between  pkuntiff  and  defendant 
is  for  spring  wheat,  as  originally  stated  in  the  particu- 


Shelton 
Ltviui. 


<a)  3  TaanU  38.  (b)  9  B.  &  C.  d61. 

(c)  In  Teal  v.  Autyt  2  Br.  &  B.  99,  the  bu^er  of  the  growing  poles  cut 
them.  In  Parker  v.  SUmiland,  11  East,  S62,  and  Warwick  v.  Bruce,  2  M.&S. 
205,  the  buyers  were  tu  raise  the  potatoes.  The  fact  seems  immaterial  to 
the  qaestion,  Whether  the  contract  was  for  an  interest  in  land?  See  per 
Mr.  Josdoe  Holroyd,  5  B.  &  C.  888,  cited  pott;  and  in  Smtk  v.  Swrmatit 
Emerson  r,  Heelis,  and  the  principal  case,  it  seems  not  to  have  been  necea^^ 
sar;  to  decide  the  question  on  the  4tli  section ;  for  the  contracts  having 
heeo  signed  by  the  parties  or  their  agent,  were  equally  binding  on  a  sale  of 
goods  or  land.  See  per  Bayley  J.  5  B.  &  C.  833;  and  Wentw.  Off*.  £t. 
Si',  Gilb.  £y.  249;  Harg.  Co.  Lit.  55  b.;  3  Bla.  C.  123. 

(d)  See  S.P.  per  Abbott  C.J.  £.  T.  1827,  MS. 

(«)  2  B.&  P.  452..  Hops.  (/)  6  East,  602.    Grass  fur  hay. 
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lars;  and  the  variance  in  quality  between  spring  and 
winter  wheat  was  held  a  breach  of  warranty ;  BaUey  ▼. 
Faulkner  (a). 

Storks  Seijt  and  Kelfy  contrtl,  ibr  the  plaintifil  No 
question  of  law  can  arise  except  on  29  Car.  S»  c.  S.  &•  4. 
Here  a  contract  for  sale  having  been  made  between 
Mrs.  Haueldine  and  the  plaintiff,  a  second  and  distinct 
contract  is  made  for  the  sale  by  the  plaintiff  to  the  de- 
fendant of  somethingi  to  which,  if  it  be  held  to  be  an 
interest  in  land,  as  contended  on  the  other  side,  sect  4 
must  apply.  But  Evans  v.  Roberts  shows  that  no 
interest  in  land  passed.  The  beneficial  effect  of  that 
case  was  to  draw  for  the  future  a  broad  line  of  distinc- 
tion  on  the  construction  of  sect.  4.  The  potatoes  there 
sold  were  growing  at  the  time  of  the  sale.  The  digging 
them  up  by  the  seller  made  no  difference;  for,  per 
Holroyd  J.,  if  the  buyer  had  been  to  dig  them  it  would 
have  been  a  mere  easement  (6).  Then  is  this  case 
within  Evans  v.  Roberts,  Emerson  v.  HeeUs,  or  Crosby 
V.  Wadsworth?  The  strong  distinction  c^  the  latter 
case  is  said  by  Bayley  J.  to  be,  that  the  buyer  acquired 
an  interest  in  the  land  by  the  necessity  that  he  should 
have  possession  in  order  to  mow  for  hay;  and  growing 
grass  is  the  natural  and  permanent  produce  of  the  land, 
renewed  from  time  to  time  without  cultivation.  So  as 
to  purchase  of  keep  to  be  ate  by  cattle,  exclusive  pos- 
session is  necessary.  What  distinction  is  there  between 
a  growing  crop  of  potatoes  and  of  corn?  both  being 
chattels  seizable  under  ^fi*fa.  (c).  If  wheat  requires 
weeding  and  hoeing,  so  might  potatoes  and  all  prodnce 
for  man's  use.  Nor  could  a  general  rule  be  laid  down 
for  crops  in  general. 


(a)  3  B.  &  Aid.  288;  and  see  Bfidgt  ▼.  li^itfi,  1  Stark.  C.  N.  P.  104.; 

(b)  5  B.  &  C.  838.  (c)  Tidd,  103».    56  G.  9.  c.  30. 
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Next,  was  this  a  sub-contract  between  the  plaintiff  18S2. 
and  defendant?  On  the  words  of  the  auctioneer^  when 
desired  to  substitute  the  defendant's  name  for  the 
plaintiff's^  and  to  fix  a  different  price^  it  would  be  for 
the  jury  to  say,  on  the  count  for  goods  bargained  and 
sold^  who  was  the  yendor,  as  showing  the  terms  of 
a  contract  between  those  parties^  for  the  auctioneer's 
authority  is  determined  by  the  sale.  Unless  Mrs. 
UaxehUne  was  present  and  consenting,  the  entry  in 
the  book  could  not  rescind  the  plaintiff's  former  con- 
tracty  already  completed  with  her  at  the  auction.  She 
might  have  insisted  on  plaintiff's  performing  the  con- 
tracty  notwithstanding  the  subsequent  contract  by  the 
defendant  with  him.  Then  the  defendant  could  not 
be  substituted  for  the  plaintiff  by  the  act  of  the  auc- 
tioneer. iBayley  B.  The  directions  of  the  parties  at 
the  time  might  show  their  intentions.]  The  defend- 
ant and  plaintiff  deal  ii}  private,  and  the  deposit  is  paid 
to  the  plaintiff,  not  to  the  auctioneer.  Many  cases 
show  that  parol  evidence  could  not  be  adduced  to  vary 
the  written  description  of  the  com.  Here  it  is  not  the 
question  whether,  if  Mrs.  ifasr^&ftn^  had  sued  the  present 
plaintiff,  she  might  have  set  up  any  declarations  to  vary 
that  contract ;  but  here  she  has  sold  to  the  plaintiff, 
who  having  undersold  to  another  person,  the  auc- 
tioneer's previous  declaration  of  the  quality  of  the  wheat 
may  be  admitted  in  evidence  between  the  plaintiff  and 
defendant,  though  not  between  the  plaintiff  and  Mrs, 
HazeUKne. 

It  is  urged  that  this  is  not  spring  wheat;  but  the  con- 
tract between  Mrs.  Hasseldine  and  the  plaintiff  was 
confounded  at  the  trial  with  that  between  the  plaintiff 
and  defendant,  and  the  evidence  inapplicable  to  the  for- 
mer when  tendered  on  the  special  counts  only  was  then 
totally  rejected^  before  the  count  for  goods  bargained 
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and  sold  was  considered.  In  an  action  by  Mrs.  HoMel- 
dine  against  the  plaintiff  on  the  sale  by  auction  the  con- 
tracts would  have  been  the  only  evidence,  but  that 
consequence  does  not  follow:  for  this  is  an  action  on  a 
contract  between  the  plaintiff  and  defendant.  Evidence 
then  might  be  ofiered  by  the  plaintiff  that  the  defendant 
had  received  information  that  this  was  not  spring 
wheat.  [BaykffB.  The  plaintiffgave  no  evidence  that 
he  said  it  was  not  spring  wheat,  or  that  he  guarded 
against  rescinding  the  contract  on  that  account.  If  it 
had  been  in  evidence  that  after  the  plaintiff  had  bought, 
he  had  said  to  the  defendant  at  the  time,  I  have 
bought  the  crop  and  the  crop  only,  I  am  not  to  have 
the  keep,  and  I  hear  it  is  not  spring  but  lammas 
wheat,  I  should  have  been  of  opinion  that  the  defend- 
ant must  have  taken  it,  and  could  not  have  rejected 
it  for  not  being  spring  wheat  or  for  want  of  the  keep. 
Vaughan  B. — The  conditions  of  sale  required  secu- 
rity to  be  given ;  and  after  this  so  called  sub-contract 
was  made,  the  plaintiff  was  referred  to  to  know  whether 
security  should  be  given  by  the  defendant,  who  offered 
to  give  it  according  to  the  conditions  of  sale.] 


Cur.  adv.  vuU. 


Bayley  B. — This  case  stood  over  for  our  considera- 
tion of  a  distinction  taken  in  support  of  the  rule  be- 
tween the  contract  of  the  plaintiff  as  original  purchaser, 
and  of  the  defendant  a&  purchaser  from  the  plaintiff, 
viz.  that  the  bargain  made  by  SheUoti,  as  buyer  from 
Mrs.  HaxekUne,  and  to  which  he,  if  sued  by  her,  might 
have  raised  objections,  differed  from  that  made  by  him 
as  seller  to  Livius,  and  that  though  the  evidence  offered 
by  the  plaintiff  was  rightly  rejected  as  to  the  special 
counts,  it  ought  to  have  been  received  on  the  count  for 
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crops  bargained  and  sold.    We  have  considered  the       18SS. 
point,  and  have  conferred  with  Mr.  Efaron  Gurney  upon 
it.     If  the  justice  of  the  case  required  that  a  second 
trial  should    have  taken  place,   or  if  there  was  any 
probability  that  the  party  who  has  failed  would  succeed 
on  that    point  on    another  trial,    then,  though  the 
point  was  first  suggested  on  the  argument  here,  and 
was  not  taken  by  counsel  at  the  trial,  or  presented  to 
the  jury  by  the  learned  judge,  we  should  have  made 
the  rule  absolute  for  a  new  trial.     But  if  it  appears 
to  the  court  that  the  justice  of  the  case  does  not  re- 
quire a  second  trial,  and  that  there  is  no  reasonable 
prospect  of  a  different  result  if  it  took  place,  the  rule 
must  be  discharged.    In  this  case  we  are  satisfied  that 
no  such  reasonable  prospect  exists,  and  that  that  which 
was  a  valid  objection  to  the  contract  of  Shelion  as  a 
buyer,  would  apply  in  like  manner  to  his  contract  as  a 
seller.    This  was  an  action  for  the  price  of  crops  grow* 
ing  on  the  ground  of  Mrs.  HazekUne.  There  were  two 
counts  on  the  special  contract,  and  a  third  for  crops 
bargained  and  sold.     (The  learned  judge  here  shortly 
stated  the  special  counts.)    It  appeared  in  evidence  at 
the  trial,  that  the  sale  took  place  in  July  last,  and 
that  the  plaintiff  and  defendant  remained  there  all  the 
time  it  continued,  and  that  the  auctioneer  was  selling 
the  lot  in  question  by  a  certain  printed  paper  on  which 
it  was  thus  described :   "  Lot  6.  Ten  acres  of  spring 
wheat,  more  or  less,  an  excellent  crop,  on  the  further 
hiU.'*    There  was  also  this  memorandum  at  the  foot  of 
the  paper :  ''  The  keep  of  all  the  fields  until  Old  Mi- 
chaelmas^ay  next  will  be  sold  with  the  crops."    At 
the  trial  the  plaintifi' endeavoured  to  prove  a  valid  sale 
by  Mrs.  Hazeldine  to  the  plaintiff,  and  parol  evidence 
for  that  purpose  was  offered  to  show  that  though  this 
lot  was  described  in  the  printed  particular  as  spring 
^heat,  that  description  was  corrected  by  the  auc- 
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tioneer*8  explanation  at  the  time  of  sale,  that  the  wheat 
of  Lot  6  was  not  spring  wheat,  and  that  the  keep  of 
that  field  was  not  to  be  sold  with  the  crop.    It  was  con- 
tended that  the  purchaser,  Shelion,  could  not  on  that 
account  object  that  he  was  not  to  have  the  keep  of  that 
field,  or  that  the  wheat  in  it  was  other  than  spring 
wheat.     It  was  properly  objected  for  the  defendant 
that  this  evidence  was  inadmissible  to  vary  the  written 
agreement  existing  between  the  parties  by  showing 
that  more  or  less  should  be  sold  than  contained  in  the 
written  agreement ;  for  that  whether  this  was  a  sale 
of  land  under  29  C.  2.  c.  8.  s.  4.,  or  of  goods  and  chat- 
tels under  s.  17  (which  latter  I  take  to  be  its  proper  de;- 
8cription'(a) ),  a  memorandum  in  writing,   signed  bj 
the  party  to  be  charged,  or  his  agent  the  auctioneer, 
was  equally  necessary  to  bind  the  contract  between  die 
parties ;  and  taking  the  bargain  to  be  for  goods,  no 
part  payment  or  other  alternative  specified  in  s.  17  had 
taken  place  to  bind  the  parties,  so  that  the  signature  to 
the  written  contract  was  essential.    AJfter  the  explana- 
tion by  the  auctioneer,  Lot  6  was  sold  to  the  plaintiff, 
and  his  name  was  put  down  by  the  aucticmeer  as  the 
purchaser  of  that  lot  at  7/.  15^.  per  acre.    Many  cases 
have  decided  that  such  signature  by  the  auctioneer  at 
a  sale,  whether  of  land  or  goods,  is  binding  on  the 
parties,  he  being  a  lawfully  authorized  agent  for  both 
buyer  and  seller.    Then  the  written  document  must  be 
looked  to  to  show  what  is  the  written  agreement  be- 
tween the  parties ;  and  on  so  doing  it  appears  to  be 
an  agreement  to  sell  and  to  buy  ten  acres  of  spring 
wheat  with  the  keep  of  the  field.     Many  authorities 
show  that  the  parol  evidence  was  property  rejected, 
Gunnis  v.  Erhart  (6),  Powell  v.  Edmunds  (c),  and  the 

(a)  See  Mayfield  v.  WadiUy,  3  B.  &  C.  S&7  j  and  per  HaUtdb  B.&sR« 
T.  Bcsall,  1  Y.  &  J.  398  j  Evans  t.  RoberU,  5  B.  &  C.  829. 

(b)  1  H.  Bli<  289.  («)  t  East,  6. 
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other  cases  collected  in  1st  PhiUipps  on  Evidence^       18SS. 

ch.  z.  8.  3.  (a).    The  short  principle  on  which  this  eri* 

dence  could  not  be  receiyed  against  the  defendant  is^ 

that  the  written  instrument  signed  by  the  auctioneer 

was  the  only  thing  into  which  you  were  at  liberty  to 

look  to  discover  what  the  contract  between  the  parties 

was  at  the  time  of  making  it,  vis.  at  the  sale;  and  the 

object  of  shutting  out  parol  evidence  in  such  a  case  is 

to  prevent  the  frauds  which  would  otherwise  arise  from 

parties  declaring  that  they  bought  or  soldsomethingmore 

or  less  than  or  different  from  written  particulars.  There* 

fore,  as  that  instrument  specifies  ten  acres  of  spring 

wheat  and  the  keep  of  the  field,  the  plaintiff  was  not 

at  liberty  to  give  parol  evidence  that  the  buyer  was  not 

entitled  to  have  that  sort  of  wheat  or  the  keep.    The 

general  rule  that  an  auctioneer  shall  not  be  permitted, 

by  oral  explanation  at  the  time  of  sale,  to  vary  fit>m  the 

terms  of  the  printed  {b)  particulars  is  useful,  and  at* 

tended  with  no  hardship,  for  it  would  have  been  easy 

m  diis,  as  in  all  other  cases,  for  the  auctioneer  to  have 

made  the  condition  or  description  in  the  particulars 

conformable  to  his  oral  declaration,  by  striking  out  the 

words  "  spring'*  fit>m  the  description  of  the  lot,  and 

"  keep  of  all  the  fields"  from  the  memorandum  at  the 

foot.    The  buyer  of  the  lot  would  then  have  been 

bound  to  take  the  lot  by  the  auctioneer's  signature  to 

the  written  contract,  in  which  it  was  so  expressly  de- 

scribed  (c).    But  it  has  been  argued  that  there  is  a  dis* 

tinction  between  the  cases  of  the  plaintiff  SheUon  as 

buyer  from  Mrs.  Haxeldine^  and  of  the  defendant 

IitMt»  as  buyer  from  Shelian;  for  that  though  the 

plabtiff  might  be  only  bound  by  the  written  contract 

as  having  bought  at  the  sale,  Lmus  was  not  so  bounds 

(a)  P.  541, 6th  edit 

(h)  See  Sehneidir  and  Another  Y.  KorHt,  f  M.  &  S.  986. 

(e)  2  Taunt.  38 ',  4  Taunt.  jt09. 
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188S.  he  having  purchased  after  it.  It  was  argued  that  it 
appeared  on  the  evidence  that  Lmus  might  therefore 
have  agreed  with  the  plaintiff  after  the  sale  to  take  to 
the  bargain  as  it  was,  and  might  have  consented  to 
waive  all  objections  to  the  misdescription  of  the  quality 
pf  the  com  and  to  the  omission  of  the  keep,  so  that 
nothing  would  prevent  the  plaintiff's  enforcing  such  a 
sub-contract  with  the  defendant.  And  it  was  con* 
tended  that  in  that  view  evidence  might  be  given  of  the 
expressions  of  the  auctioneer  relating  to  this  lot,  on  the 
count  for  goods  bargained  and  sold.  But  I  am  of 
opinion  that  no  such  distinction  can  be  made  in  this 
respect,  for  the  facts  show  that  what  was  the  objectioa 
when  the  plaintiff  was  the  buyer,  distinctly  applied  in 
the  same  manner  when  the  defendant  was  the  buyen 
What  passed  between  them  when  they  left  the  sale 
room  does  not  clearly  appear,  but  it  is  distinctly  proved 
that  after  the  sale  both  went  away,  that  both  after- 
wards returned,  and  that  the  defendant  then  desired 
the  auctioneer  to  make  out  the  account  for  Lot  6,  at 
7/.  10s.  pet  acre,  to  him,  instead  of  the  plaintiff.  Up 
to  that  point  nothing  occurred  to  bind  the  bargain  by 
writing  as  against  Limtu,  but  the  auctioneer  being  the 
accredited  agent  of  both  parties,  and  being  desired  by 
the  defendant  to  substitute  his  name  for  that  of  the 
plaintiff  in  the  contract,  placed  the  letter  L  opposite 
this  lot  in  the  sale  book  to  show  that  Lhius  was  to  be 
the  purchaser  of  what  had  been  sold  to  SheUatu  We 
are  then  to  look  at  this  instrument  to  see  what  Mrs. 
Hazeldine  contracted  to  sell  and  the  plaintiff  contracted 
to  buy.  On  doing  so,  I  am  of  opinion  that  the  parol 
evidence  could  no  more  be  received  against  the  de* 
fendant  as  purchasing  from  the  plaintiff  than  it  could 
have  been  against  the  plaintiff  as  the  original  buyer, 
because  in  either  ^ase  it  would  be  equally  at  variance 
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with  that  signed  by  the  lawfiilly  authorized  agent  of       1832. 
both  parties. 

Vauohan  B. — The  fiame  consequences  would^  in  all 
probability,  result  if  this  cause  should  be  sent  to  a  se- 
cond trial,  and  I  therefore  concur  in  discharging  the  rule, 
not  only  for  the  grounds  stated  by  my  brother  Bayley^ 
but  upon  the  view  which  was  taken  of  the  case  at  the 
trial.     Both  parties  were  present  at  the  sale ;  the  auc- 
tioneer is  the  agent  of  the  seller  Mrs.  HazeUUne;  the 
lot  is  sold  to  the  plaintiff;  after  it  is  knocked  down  he 
and  the  defendant  retire  down  stairs,  and  on  their  re- 
turn together  the  defendant  desires  to  have  his  name 
substituted  in  lieu  of  the  plaintiff's  as  a  purchaser  of 
Lot  6.    The  auctioneer  accordingly  makes  that  substi- 
tution by  introducing  the  letter  L  in  the  sale  book;  no 
money  is  paid  or  security  given  by  the  plaintiff  for  the 
amount  of  the  purchase  money.    It  is  asked,  whether 
security  should  be  given  to  the  auctioneer,  and  he 
declines  taking  it  from  the  defendant.     Then  is  not  this 
introducing  the  defendant  to  relieve  the  plaintiff  from 
all  fiirther  liability  as  original  purchaser  (a)  ?    But  it  is 
contended  that  the  auctioneer  had  no  authority  to  dis- 
cbarge the  plaintiff  from  liability  to  Mrs.  Hazeldine  by 
transferring  his  bargain  to  the  defendant,  or  to  do  more 
tban  sell  by  auction ;  but  leaving  out  of  the  question  the 
original  authority  of  the  auctioneer  as  derived  from  the 
seHer,  there  was  very  strong  evidence  of  her  having 
afterwards  ratified  his  act  in  making  that  additional  ar- 
rangement; for  the  bill  for  the  wheat  was  made  out  by 
her  agent  the  auctioneer  to  the  defendant,  and  when 
the  credit  is  out  on  the  17th  December,  he  pays  the 
iiM)ney  to  her.     This  then  sets  up  and  ratifies  the  con- 
tract between  the  original  seller  and  the  defendant, 

(fl)  Sre  ?Tk€  V.  Seaman  (in  error),  4  B.  &  C.  5f5;  S.  C.  2  Bing.  457. 
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and  absolves  SheUan  from  his  liabifity  to  the  fbrmer. 
It  might  also  be  asked,  What  has  become  of  the  ba- 
lance between  7/.  10s.,  the  price  which  the  defendant 
agreed  to  buy,  and  the  7/.  1&.  which  the  plaintiff  was 
to  give  for  the  lot.  Taking  this,  however,  as  an  original 
contract,  I  think  parol  evidence  was  not  admissible  to 
vary  it,  and  the  same  rule  applies  to  it  as  a  sub-contract 
upon  the  insertion  of  the  letter  L  by  the  seller's  agent 


BoLLAND  B. — I  concur  that  this  rule  ought  to  be 
discharged,  and  my  opinion  is  founded  on  the  evidence 
given  at  the  trial.  The  question  was.  What  did  die 
defendant  buy?  and  was  he  bound  to  take  Lot  6! — 
The  only  evidence  as  to  the  agreement  between  the 
parties  was  that  of  the  auctioneer,  relating  to  the  trans- 
fer of  the  bargain  by  writing  L  on  the  line  in  which  the 
sale  to  Shelion  had  been  entered  in  the  sale  booL 
Then  as  what  was  heard  by  the  defendant  during  the 
auction  in  contradiction  of  the  printed  particulars 
would  not  have  been  admissible  between  the  plaintiff 
and  Mrs.  HcuseldinCf  it  was  not  receivable  against  tbe 
present  defendant. 

Rule  discharged. 


Kendrick  against  Lomax. 

Expenses  of  A  SSUMPSIT  by  the  indorsee  against  the  acceptor 
posii^eTn-  ^f  ft  ^^  ^f  exchange  for  35/.,  drawn  at  76  days 

carred  on  the  after  date  by  WelUngs.  payable  to  his  own  order,  in- 

inland  bill  of  exchange  are  not  recoverable  by  the  holder  unless  spectaHy  laid  as 
damages  and  proved  accordingly.  Qu.  If  a  chaise  for  noting  is  in  any  case  recover- 
able on  an  inland  bill  not  protested.  Where  on  a  bill  becoming  due  the  bolder 
agrees  to  receive  another  bill  in  renewal  of  it,  his  remedy  on  the  first  is  suspended 
till  the  second  is  dishonoured,  as  well  for  expenses  incurred  by  non-payment  of  tbe 
first  as  for  its  amount. 
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dorsed  by  him  to  Blundett,  and  by  him  to  the  plaintiff,       18SS. 
with  the  money  counts  and  usual  conclusion  to   the 
damage  of  the  plaintiff.    Pleas — 1st  non-assumpsit,  and 
several  others. 

Fourth  plea  (to  third  count)  stated  that  before  the 
exhibiting  of  the  plaintiff's  bill,  to  wit,  on  5th  January 
1832,  he,  the  said  defendant,  was  lawfully  possessed, 
as  of  his  own  property,  of  a  certain  other  bill  of  ex- 
change, drawn  by  H.  Wettings  upon  and  accepted  by 
the  defendant,  whereby  the  said  H.  Wettings  requested 
said  defendant  to  pay  to  his,  the  said  H.   Wettings* 
order  [in  London  (a)],  the  sum  of  35/.  at  two  months 
after  the  date  thereof  (which  period  is  not  elapsed), 
which  said  last  mentioned  bill  of  exchange  was  then 
and  there  duly  indorsed  by  the  said  H.  Wettings  [in 
blank],  and  also  by  the  said  W,  Blundett  [in  blank], 
and  the  deponent  further  says,  that  afterwards,  and 
before  the  exhibiting  of  the  bill  &c.,  it  was  agreed 
between  and  by  the  plaintiff  and  the  defendant,  and 
the  said  H.  Wettings  and  W.  Blundett^  that  the  said 
last  mentioned  bill  of  exchange  should  be  delivered 
to  the  plaintiff  ybr  and  on  account  and  in  renewal 
of  the  said  bill  of  exchange,  in  the  said  third  count 
specified,  and  that  the  said  plaintiff  should  then  and 
there  accept  and  receive  the  said  bill  of  exchange  in 
this  plea  specified,  for  and  on  account  and  in  renewal 
of  the  said  bill  of  exchange  in  the  said  third  count  spe- 
cified, and  that  in  consideration  thereof  he,  the  said 
plamtiff,  should  not  sue  upon  {b)  the  said  bill  of  exchange, 
in  the  said  third  count  specified,  until  after  the  disho- 
nour of  the  said  bill  of  exchange  in  this  plea  specified. 
And  the  defendant  avers,  that  in  pursuance  of  3uch 

(a)  The  words  between  brackets  were  omitted  in  the  other  pleat. 
(6)  In  another  plea  the  word  return  was  substitated  for  these  words.; 
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1882,       agreement  he,  the  said  defendant,  did  then  and  thete, 
^^^^      before  the  exhibiting  of  the  bill  of  the  plaintiff  in  this 
V.  behalf,  deliver  to  the  plaintiff  the  said  bill  of  exchange 

LoMAx.  Jq  ^yg  ^Yea,  specified,  for  and  on  account  and  in  re* 
newal  of  the  said  bill  of  exchange  in  the  said  third 
count  specified,  and  the  said  plaintiff  then  and  there,  to 
wit,  before  the  exhibiting  &c.,  accepted  and  received 
the  said  bill  of  exchange  in  this  plea  specified,  for  and 
on  account  and  in  renewal  of  the  said  bill  of  exchange 
in  the  said  third  count  specified,  and  by  reason  of  these 
premises  he  the  said  plaintiff  suspended  his  right  of 
action  against  the  defendant  in  the  said  bill  of  exchange, 
in  the  said  third  count  specified,  until  after  the  said  bill 
of  exchange  in  this  plea  specified  should  be  dis- 
honoured ;  and  the  defendant  avers,  that  the  said  last 
mentioned  bill  of  exchange  has  not  yet  become  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  and 
has  not  been  dishonoured.    Verification. 

Another  plea  (to  the  fifth  count)  stated  that  before 
the  exhibiting  of  the  bill  &c.,  to  wit,  on  the  5th  of 
January  1832,  the  said  defendant  being  lawfiilly  pos- 
sessed as  of  his  own  property  of  a  certain  other  bill  of 
exchange,  drawn  by  the  said  H.  WelUngs  upon  and 
accepted  by  the  defendant,  whereby  he  the  said  H. 
WelUngs  requested  the  defendant  to  pay  to  his  (the 
said  H.  Wettings)  order  the  sum  of  35/.  two  months 
after  the  date  thereof,  which  period  was  not  elapsed, 
and  which  said  last  mentioned  bill  of  exchange  was 
then  and  there  duly  indorsed  by  the  said  H.   Wei- 
lingSf  and  also  by  the  said  William  Bltmdell,  he  the 
said  defendant,  by  the  consent  of  the  said  H.  Wet- 
tings and  W,  Blundett,  after  the  making  of  the  said 
promise  in  the  said  fifth  count  mentioned,  and  before 
the  exhibiting  of  the  bill,  &c.  delivered  to  the  said 
plaintiff  the  said  last  mentioned  bill  of  exchange  in  full 
satisfaction  and  discharge  of  the  said  promise  in,  &c. 
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and  of  the  sum  of  money  in  that  count  also  mentioned,        1833. 
and  of  all  damages  sustained  by  the  said  plaintiff  by    ^^^^ 
reason  of  non-pajrment  thereof,  and  which  said  last  v. 

mentioned  bill  of  exchange  he  the  said  plaintiff  then 
and  there  accepted  and  received  of  and  from  the  said 
defendant,  in  full  satisfaction  and  discharge  of  the  said 
promise  in  the  said  fifth  count  mentioned,  and  of  the 
said  sum  of  money  in  that  count  also  mentioned,  thai  of 
all  damages  sustained  by  plaintiff  by  reason  of  the  non- 
pajrment  thereof.    Verification. 

Issues  thereon,  that  plaintiff  did  not  accept  and  re- 
ceive the  said  bill  of  exchange  in  the  said  fourth  plea 
specified  for  and  on  account  of  and  in  renewal  of  the 
said  bill  of  exchange  in  the  said  third  count  specified, 
and  that  said  plaintiff  did  not  accept  and  receive  of  and 
from  the  said  defendant  the  said  bill  of  exchange  in 
the  said  fifth  plea  mentioned,  in  full  satisfaction  and 
discharge  of  the  said  promise  in  the  said  fourth  count 
mentioned,  and  of  the  said  sum  of  money  in  that  count 
also  mentioned,  and  of  all  damages  sustained  by  the 
said  plaintiff  by  reason  of  the  non-payment  thereof. 

At  the  trial  before  Bayley  B.  at  the  Leni  assizes  for 
Letcesiershire  the  following  appeared  to  be  the  facts: 
The  bill  sued  on  became  due  on  Saturday  the  7th  of 
January.  The  last  indorser,  Blundett^  proved  that  on 
the  6th,  the  day  before  it  became  due.  Wettings  asked 
him  to  whom  he  had  paid  it  over,  saying  it  would 
not  be  paid.  Wettings  then  gave  Blundett  another  bill 
for  35/.  also  drawn  by  himself  and  dated  the  5th,  telling 
him  to  take  it  to  the  holder  of  the  first  bill,  and  get  him 
to  renew  the  one  with  the  other.  Blundett  did  not  see 
Ae  plaintiff  on  the  subject  till  about  mid-day  on  Tuesday 
the  10th,  at  Birmingham^  by  which  time  he  would  have 
received  the  first  bill  from  London^  returned  in  due 
course  for  non-payment.  At  first  the  plaintiff  refiised 
to  renew  the  bill  as  proposed,  but  on  Blundett*^  telling 

VOL.  II.  o  o 
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18S2.  him  when  the  first  bill  came  back  to  take  it  to  WeUmgi, 
who  would  pay  the  expenses  on  it,  assented  and  took 
the  second  bilL  The  plaintiff  said  he  had  not  the  fint 
bill  with  him  then,  and  it  remamed  in  his  possession ; 
nor  did  it  appear  that  he  had  ever  demanded  or  received 
interest  or  expenses  on  it.  A  witness  said  that  the 
ordinary  expenses,  e.  g.  of  noting  and  postage  on  re- 
turning a  bill  from  London  to  BirmMgkam  would  be 
about  four  shillings.  The  learned  baron  told  the  jury 
that  a  smaller  sum  could  not  be  taken  in  satisfiM^tion 
of  a  larger  debt  due,  and  put  it  to  them  whether  the 
second  bill  wfto  taken  by  the  plaintiff  for  and  on  account 
of  and  in  renewal  of  the  first.  The  jury  found  in  the 
afiirmative,  but  gave  a  verdict  for  the  plaintiff  for  four 
shillings,  the  expenses  of  the  returned  bill.  The 
learned  baron  inclined  to  the  opinion  that  such  ex* 
penses  were  recoverable  without  alleging  special  damage 
in  the  declaration^  but  gave  leave  to  move  to  enter  a 
verdict  for  the  defendant,  to  take  the  opinion  of  the 
court  on  that  point,  with  reference  to  the  form  of  the 
declaration. 

Adams  Serjt.  moved  accordingly.  The  dedaradon 
contains  no  averment  of  expenses  incurred  by  way  of 
special  damage  from  non-payment  of  the  bill,  so  as  to 
warrant  the  finding ;  nor  was  there  evidence  that  actual 
expense  had  been  incurred  on  the  return  of  the  bill. 
Noting  and  postage  are  not  expenses  necessarily  accru- 
ing on  that  event,  and  the  former  is  not  allowed  on 
taxation  by  the  master,  except  on  foreign  bills.  [£ay- 
ley  B.  Postage  can  always  be  recovered:  the  amount 
of  the  bill  and  expenses  are  always  recovered  as  da- 
mages sustained  by  non-payment  of  the  bilL]  He 
also  contended  that  the  jury  had  in  effect  found,  that  by 
taking  the  second  bill  in  renewal  of  the  first  the  plain- 
tiff had  suspended  his  right  to  sue  on  the  first,  and  tbst 
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therefore  his  right  to  sue  for  expenses  which  were  part 
of  the  damages  accruing  from  the  non-payment  of  the 
first  bfll,  was  also  suspended  during  the  currency  of  the 
second  bill. 
The  court  granted  a  rule^  against  which 


1833. 


F.  PoUoek,  GouUmm  Seijt.  and  Amu^s^  now  showed 
cause.  Interest  is  recoverable  on  an  inland  bill  as  da* 
magea  without  the  loss  of  it  being  specially  alleged  as 
damage  in  any  count.  [Bay ley  B.  There  a  plaintiff 
recoyers  interest  with  the  principal  due  on  the  bill  as 
danagea  for  breach  of  the  contract  on  the  bill  (o).] — 
The  first  bill  not  being  given  up,  and  its  payment  hav- 
ing been  postponed,  interest  must  have  accrued  on  it. 
Then  why  should  not  any  other  loss  sustained  by  the 
holder  on  account  of  that  bill,  e.g,  noting,  postage,  &c« 
be  awarded  by  the  jury  as  damages  along  with  its 
amount?  Noting  is  allowed  on  taxation  in  actions  on 
fineign  bilb  as  one  of  the  **  charges**  thereon,  though  not 
specially  named  in  the  declaration  as  re-exchange  is  (i). 
The  defence  is,  not  that  a  second  bill  has  been  given  as 
well  for  the  expenses  of  non-payment  of  the  first,  as  for 
its  amount,  but  that  a  second  bill  has  been  given  pro 
Unto  only,  viz.  for  the  amount  of  that  bill.  Then  that 
b  a  plea  of  payment  of  a  smaller  sum  as  for  a  greater 
sum  due,  viz.  accord  without  satisfaction  and  bad ; 
Fitch  V.  Suiion  (c)«  There  seems  to  be  no  reason  that 
the  time  of  suing  for  the  interest  and  expenses  incurred 
by  the  return  of  the  first  bill  shaU  be  put  off  till  after 
the  second  becomes  due.  [Bay ley  B.  Are  not  the  ex- 
penses of  re-exchange,  &c.  always  alleged  in  a  declara- 
tion on  a  foreign  bill?  Noting  is  only  making  a  minute 
on  which  to  draw  out  the  protest  at  length.]    It  would 

(a)  See  csues  collected,  CbiUj  on  Bills,  5th  ed.  537. 
(6)  See  t  Ch.  on  PI.  4th  ed.  173, 178. 
(c)  5  Ewt,  «30. 

gg2 
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1832.  ^  nothing  unless  followed  up  by  protest;  and  thoogh 
the  practice  of  noting  inland  bills  grew  up  under  statute 
S  &  4  Ann,  cO.  s.  4.  it  is  useless,  since  it  was  held  in 
Windle  v.  Andrews  (a),  that  interest  is  recoverable  by 
indorsee  against  drawer  of  an  inland  bill  wittiout 
protest.  [Bayley  B.  Can  the  right  to  recover  costs 
and  damages  take  place  or  become  vested  without 
recovering  on  the  bill  to  which  that  right  is  accessary? 
If  the  plaintiff  cannot  recover  on  the  bill  as  such,  what 
count  contains  a  statement  of  the  expenses  of  protest? 
It  is  clear  on  the  evidence  that  when  you  sued  on  this 
bilt»  the  other  was  outstanding.]  Noting  Sec.,  is  a 
damage  incurred  in  consequence  of  the  defendant*s 
default  to  pay  the  biU,  though^  like  interest,  not  men- 
tioned in  it.  The  expenses  of  protest  of  a  foreign  bill 
would  be  allowed  as  a  demand  arising  from  such 
default,  and  not  out  of  the  bill  itself;  and  setting  aside 
the  noting,  as  neither  interest  nor  postage  were  reco- 
vered, the  verdict  ought  to  stand  for  those  expenses. 

Adams  Serjt.  and  M.  D.  HiU  contrd.  It  was  not 
shown  that  expenses  accrued  by  the  return  of  this  biD, 
or  that  the  plaintiff  had  paid  the  four  shillings  given  by 
the  jury.  The  plaintiff,  admitting  that  he  cannot  reco- 
ver on  the  first  bill,  alleges  that  he  is  entitled  to  recover 
the  expenses;  in  practice  they  are  never  recovered  on 
inland  bills,  it  being  inexpedient  to  call  witnesses  to 
prove  so  small  an  amount.  Nor  can  they  be  recovered 
under  the  general  allegation  of  damage,  as  damages 
necessarily  resulting  from  non-payment  of  the  bill,  but 
being  demands  merely  contingent,  and  not  necessarily 
incident  to  that  default,  should  have  been  alleged,  if 
they  occurred,  by  way  of  special  damage.     Agun,  if 

(a)  3  B.  &  Aid.  696. 
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these  expenses  when  incurred  are  contingent,  and  1832. 
accessary  to  the  non-payment  of  the  bill,  how  can  a 
I^aintiff  recover  for  those  consequences  of  non-payment, 
when  at  the  time  of  bringing  this  action  his  right  to 
recover  for  the  non-payment  itself  was  suspended? 
Dixon  V.  Paries  ei  aL  (a)  shows  that  interest  cannot  be 
recovered  on  a  bond  after  the  obligee  has  received  the 
principal  without  it. 

Bayley  B.  (6). — ^I  am  of  opinion  that  the  rule  for  a 
new  trial  must  be  made  absolute.  The  biO  sued  on 
became  due  about  the  7th  of  January,  Another  bill, 
dated  the  5th  of  that  month,  was  handed  over  to  the 
holder  in  lieu  of  the  first  bill,  and  before  that  second 
bill  became  due  the  present  action  was  brought.  That 
being  a  negotiable  bill,  the  plaintiff  is  virtually  pre- 
cluded from  suing  on  the  first  bill,  unless  he  has  satis- 
fied the  defendant  that  he  has  no  claim  against  him  on  the 
second,  as  e.  g.  by  delivering  it  up  to  him  before  suing 
on  the  first.  Then  during  the  intermediate  time  of  the 
running  of  the  first  biU,  can  the  plaintiff  sue  for  the 
expenses  of  noting,  and  for  expenses  and  interest  due 
on  it  ?  Without  deciding  that,  it  is  suflScient  to  say, 
that  there  are  here  particular  circumstances  to  show 
that  the  plaintiff  is  not  entitled  to  recover.  Thus  the 
amount  of  the  charges  would  not  be  known  to  the 
defendant,  and  he  would  have  great  difficulty  in  ascer- 
taining them,  till  the  first  bill  was  returned  to  him  by 
the  plaintiff.  To  obviate  that  difficulty,  the  plaintiff 
was  directed  to  take  the  bill  when  it  came  back  to 
Wettings f  who  would  pay  any  expenses  incurred  on  it« 
I  think  that  the  plaintiff  should  either  have  asked 

(a)  1  £6p«  110. 

(6)  Lord  L^hurU  was  sittiug  in  equity* 
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W^Uings  to  pay  bun  those  exp^fises,  or,  in  case  of  lefii- 
sal^  should  at  once  have  returned  the  second  biU»  and 
sued  the  defendant  on  the  first.  He  might  then  ha^ 
recovered  such  charges  as  he  should  prove  himself  to 
have  incurred,  and  therefore  would  be  fairly  entitled  to 
recover*  Here,  by  taking  the  second  bill  he  virtually 
agrees  to  postpone  his  right  to  sue  not  <»ily  on  the  first 
bill^  but  for  charges  and  expenses  accessary  to  its  non- 
payment before  the  time  for  payment  of  the  secc»id 
has  arrived.  I  know  no  instance  of  an  action  for 
expenses  of  the  return  of  a  bill,  except  as  acoesaaiy 
to  the  original  bill;  and  unless  the  plaintiff  has  deli- 
vered up  the  second  bill,  I  am  of  opinion  that  he  is  not 
entitled  to  sue  on  the  first. 

The  practice  at  nisi  prius  in  London  and  Middlesex 
has  been,  not  to  allow  the  expenses  of  noting,  unless 
it  is  made  the  subject  of  a  special  averment  of  damage. 
Mr.  Chiiijf^s  work  on  pleading  was  quoted  in  argument, 
and  puts  the  necessity  for  such  an  averment  on  a  £ur 
and  reasonable  footing.  Such  damages  as  may  be 
presumed  necessarily  to  result  from  the  breach  of 
contract  need  not  be  stated  in  the  dedaratioo,  but  in 
other  cases  it  is  necessary  to  state  the  damage  arising 
£rom  the  breach  of  contract  specially  and  circumstan- 
tially,  in  order  to  apprise  the  defendant  of  the  &cto 
intended  to  be  proved,  or  the  plaintifi'  wiU  not  be  per- 
mitted to  give  evidence  of  such  damage  on  the  trial  (a). 
Here  the  damages  arising  from  the  non-payment  of  the 
bill  not  being  specially  stated,  I  think  the  plaintiff  is 
not  entitled  to  recover  them.  It  is  consistent  vrith  tins 
declaration,  that  the  expenses  of  noting  have  not  been 
incurred,  though  the  hill  has  been  returned;  nor  are 
they  incurred  of  necessity,  for  the  bill  might  be  returned 
by  the  holder  himself  without  any  having  arisen;  where 


(a)  1  Cbitty  on  Pleadiog,  296, 4th  edition. 
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they  have  been  incurred^  they  ought  to  be  specially 
daimed  in  the  declaration. 

Vaughan  B. — The  expenses  of  notii^  and  postage 
are  accretions  to  the  principal  amount  due,  and  there 
is  no  direct  proof  that  they  were  either  incurred  or 
actually  paid. 

Bolland  B. — I  am  of  opinion  that  in  this  par- 
ticular case  the  costs  of  noting  and  postage^  if  paid  by 
the  plaintiff,  could  not  be  recovered  without  a  count 
specially  clanning  them  as  damages.  The  distinction 
between  this  claim  and  that  for  interest  is,  that  the 
former  does  not  arise  out  of  the  instrument  itself, 
whereas,  if  a  bill  is  not  paid  at  the  day,  the  holder's 
right  to  charge  interest  arises  out  of  the  contract. 

Rule  abadute. 


1832. 

Kendkick 

V. 
LoMAX. 


Briggins  against  Goode  and  Others. 

/^AS£  for  an  excessive  distress,  with  a  count  for 
taking  and  carrying  away  and  selling  goods  as  a 
distress  for  rent,  without  first  causing  them  to  be  duly 
appraised,  in  pursuance  of  3  W.  &  M.  sess.  1.  c.  5.  s.  S. 
At  the  trial  before  Gumey  B.  at  the  GuildhaU  sittings 
in  this  term,  it  appeared  that  the  plaintiff's  goods  were 
worth  40/.,  and  were  taken  by  distress  for  that  sum  in 
arrear  to  the  defendant  for  rent.  The  defendant  had 
prevented  the  constable  from  swearing  two  appraisers 
according  to  the  act,  and  the  goods  sold  for  10/.  only. 
The  jury  fotmd  a  verdict  for  the  plaintiff  for  50/. 
damages,  subject  to  be  increased  on  motion  to  90L,  by 
adding  40/.,  the  value  of  the  goods  taken,  if  the  court 
should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover  the  additional  damages  given  on  that  account. 


Where  a  dis« 
tress  is  sold 
without  the 
previous 
appraisement 
directed  by 
3  W.&M. 
sess.  X*  c*  D« 
s.  2.  the  party 
distrainea  on 
can  only  reco- 
ver the  value 
of  the  gpods, 
mmui  the 
amount  of  rent 
due;  but  may 
recover  the 
special  da- 
mage sus- 
tained by  such 
illegal  sale. 


Bompas  Seijt.  moved  accordingly.     The  plaintiff 
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183S«       is  entitled  to  recover  the  whole  value  of  the  goods 
^^'^^'^"^      taken  and  sold;  for  the  appraisement  prescribed  by 
V,  2  W.  &  M.  is  a  condition  precedent,  for  default  of 

an?oier»     Performing  which  the  sale  which  took  place  became 
illegal.    Then  has   II  6.  3^.  c.  19.  s.  19.  taken  away 
from  the  plaintiff  his  right  to  recover  the  value  of  die 
goods  so  illegally  sold?    That  enactment  appears  from 
the  preamble  to  have  been  intended  to  prevent  the 
plaintiff  from  recovering  the  amount  of  the  rent  in 
arrear,  as  for  a  trespass  ab  initio,  where  any  irregu- 
larity took  place  in  making  a  lawful  distress;  but  it 
does  not  affect  the  right  to  recover  special  damages 
for  an  illegal  act  committed  after  a  previous  irregularity 
in  the  distress  had  exhausted  the  operation  of  the  act 
Now  the  omission  to  appraise  was  an  unlawful  act  or 
irregularity  in  making  the  distress,  which  would  have 
rendered  it  illegal  ab  initio^  had  not  11  G.  2.  been  in 
operation;  then  as  no  power  to  sell  exists  without  ap- 
praisement,  the  sale  without  it  became  a  substantive 
and  an  illegal  act,  distinct  from  the  distress  itself.    It 
deprived  the  plaintiff  of  his  power  to  replevy  and  re- 
vested in  him  his  common  law  right  to  sue  for  the  value 
of  the  goods  taken.    On  this  principle  damages  have 
been  recovered  for  a  trespass  in  wrongfully  continuing 
in  possession  of  distrained  goods  on  the  premises  after 
the  time  allotted  by  law,  Winterboume  v.  Morgan  (a). 
The  clause  of  2  W*  &  M,  which  was  intended  to  give 
protection  against  frauds  in  selling  at  an  under  price, 
will  become  useless  if  damages  may  not  include  the 
value  of  the  goods  improperly  sold,  or  if  the  rent  in 
arrear  may  be  set  off  against  that  value  when  given  as 
damages  by  a  jury.     He  also  cited  Owen  v.  Legk  and 
another  (6). 

Lord  Lyndhurst  C.  B. — The  statute  2  W.  &  M. 
cannot  be  said  to  be  nugatory,  if  damages  are  recovera- 

(A)  1 1  East,  395.  (6)  3  B.  Ac  Aid.  471. 
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ble  for  its  infiringement  Then  if  a  distress,  otherwise 
illegal  ab  initio  for  some  irregularity  in  its  execution, 
is  rendered  valid  by  the  act  11  G.  2.  c.  19.  s.  19*  it 
follows^  that  the  interest  of  the  person  distrained  on  in 
the  goods,  is  the  amount  of  the  difference  between  the 
rent  and  the  special  damage  sustained  by  the  irregula* 
rity*  Now  independently  of  the  authority  of  Mr. 
Justice  J*.  Parke^  in  a  case  with  which  we  have  been 
furnished  (6),  the  statute  11  6.  S.  c»  19.  s.  19.  does  not 


1832. 
Brigoims 

V. 
GoODB 

and  Others* 


(a)  N0US  V.  Curtit,  tried  before  /.  Parhe  J.  at  the  spring  aMiJces  for 
NoUhghaaukire  1833.  Case  for  taking  an  excessive  distress,  with  counts 
ibr  diatraining  for  more  rent  than  was  due,  for  selling  under  the  best  price 
that  could  be  obtained,  for  selling  without  having  had  the  goods  duly 
appraised,  and  in  trover.  The  defendant  had  distrained  for  31.  more  than 
was  really  due;  be  had  sold  by  auction  goods  worth  15/.  for  61*,  which 
was  the  best  price  that  could  be  obtained  for  them  under  the  circum- 
stances, and  tlie  sale  took  place  without  any  previous  appraisement. 

It  was  contended  on  the  part  of  the  plaintiff,  that  besides  the  SL,  the 
amount  of  the  excess  of  the  sum  distrained  for  over  that  really  due,  he  was 
entitled  to  recover  damages  Ibr  the  difference  between  the  full  value  of  the 
goods  (151.),  and  the  rent  in  arrear  (about  3/.)  At  common  law«  the 
goods  distrained  could  only  have  been  kept  as  a  pledge  until  the  tenant 
released  them  by  payment  of  the  arrears.  The  statute  2  W.  &  M.  gave 
the  landlord  power  to  sell  them  upon  certain  conditions,  one  of  which  was 
that  he  should  first  have  them  duly  appraised  by  two  sworn  brokers.  The 
defendant  not  having  complied  witli  this  condition,  could  not  avail  himself 
of  tlie  power  given  him  by  the  statute,  and  was,  therefore,  restricted  to  his 
rights  at  common  law.  So  tliat  if  the  plaintiff  had  them  back  again  they 
would  be  worth  15<.  to  him;  and  deducting  from  this  sum  the  3/.  arrears, 
he  was  entitled  to  a  verdict  for  tlie  balance,  via.  IfL 

For  the  defendant  it  was  argued  that  the  distress  was  legal  in  its  incep- 
tion, and  that,  therefore,  by  11  G.  2.  c.  19.  s.  J  9.  the  plaintiff  could  only 
recover  special  damage  for  the  irregularity  in  question,  namely,  for  selling 
without  appraisement.  Here  no  special  damage  was  alleged  in  the  declara* 
tion,  nor  was  any  proved  to  have  been  sustained.  The  goods  had  been 
sold  for  the  best  price  that  could  be  had;  then  the  plaintiff  lost  nothing  by 
tbctr  not  having  been  previously  appraised.  On  the  contrary,  he  had 
hecn  saved  that  expense. 

To  this  it  Was  replied,  that  although  the  dittreu  was  legal  in  its  inception, 
the  defendant  had  no  right  to  uU,    The  illegal  sale,  therefore,  iras  not 
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invalidate  the  digtiess  itself,  for  an  irregulariity 
ted  in  the  course  of  it.  These  goods  then  were  held 
under  the  distress,  as  subject  to  the  landlord's  dsim 
ibr  rent,  but  were  afterwards  sold  without  the  a^ppnuse- 
ment  required  by  the  statute  of  W.  &  M.  Then  if  ^ 
tenant  has  sustained  injury  by  the  defendant's  neglect 
of  the  reqiusites  of  that  act,  he  is  entilled  to  damages^ 
mmma  the  anwunt  of  the  rent  due,  and  will  here  reoover 
them  as  for  the  special  damage  ooeasioned  by  the  irre- 
gularity committed. 


Bay  LEY  B. — The  question  turns  on  11  G.  2.  c.  19. 
s«  19.  and  is.  What  special  damage  has  been  sustained 
fer  want  of  the  appraisement  required  by  2  W.  &  M. 
Here  the  defSmdant  had  a  r^ht  to  s^,  though  he  did 
not  adopt  the  legal  preliminaries.  Now  when  the 
goods  distrained  were  in  the  landlord's  hands,  the 
tenant's  interest  in  them  was  mums  the  rent,  for  he 
could  never  regain  possession  of  them,  unless  he  paid 


a  mere  irregularity,  but  a  substantive  txcspast.  By  that  sale  tbe  plaintiff 
had  been  deprived  of  tbe  opportunity  of  redeeniug  the  goods*  wbicb  bj 
law  lie  was  entitled  to  do,  as  tbe  conditious  of  2S  W.  &.  M*  bad  not  been 
complied  with.  Had  it  not  been  fur  tbat  illegal  bale,  be  laig^  uow  have  in 
his  possession  gocxis  of  tbe  value  of  I5i.»  ibr  which  be  might  only  liave  psid 
31,,  consequently  he  was  fairly  and  legally  entitled  to  a  verdict  fior  tbe  dif- 
ference between  these  two  sums. 

Mr.  Justice  J.  ParkB  was  of  opinion  tbat  tbe  omission  to  have  tbe  goods 
appraised  was  not  a  mere  irregularity  wilbin  tbe  meaning  of  tbe  11  G«  <• 
but  tbat  constituting  as  it  did,  a  breach  of  one  of  the  conditions  precedent 
upon  wliicb  tbe  defendant  was  empowered  to  scU  what  before  tlie  pssaag 
of  tbe  act  of  W*  &  M.  be  could  only  have  detained  as  a  pledge  until  the 
rent  was  paid»  it  rendered  tbe  sale  altogether  illegal,  and  that  comequentlj 
tlie  pUiiitiff  bad  a  tight  to  be  put  in  tbe  same  situation  as  if  no  ssle  Ivd 
taken  place*  He  tbcieiiDre  was  entitled  to  have  his  gpods  back  u^  p&jf' 
ment  of  3/.  the  arrear of  rent;  or,  as  that  could  not  now  be  dona,  to  receire 
the  full  value  of  theai«  deductuig  that  amouiit .  Verdict  for  tbe  pisinliC* 
damages  12L  MiUer  for  the  plaintiff,  Adau  iSerjeant  aod  CiialM  for 
defendant 
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the  amount  of  rent  due.    Then  the  special  damage 
sustained  by  an  imfMoper  sale  is  all  that  can  be  reco- 
vered, and  may  be  measured  by  the  difference  between 
the  real  value  of  the  goods  and  the  under  price  at 
which  they  sold,  but  the  rent  due  must  be  deducted 
from  the  gross  amount.    The  case  is  a  very  plain  one, 
when  we  look  at  section   19  of  11  G.  2.  c.  19.;   but 
unless  that  enactment  is  kept  in  view,  a  great  deal  of 
argument  might  arise  on  the  previous  act  of  2W. 
&  M.  under  which  the  act  of  selling  without  appraise- 
ment became  unlawful.    Then  is  not  11  G.  2.  c.  19. 
8.  19.  pointed   at  cases  where    the  original  seizure 
being  legal,  the  subsequent  disposition  of  the  things 
seized  was  illegal?    That  act   separates  the  distress 
itself  firom  any  unlawful  act  or  irregularity  afterwards 
committed  by  the  party  distraining,  andgprovides,  that 
for  the  special  damage  sustained  from  the  latter,  and 
for  that  only,  the  party  grieved  may  recover.    Here 
goods  worth  40/.  were  distrained  for  40L  rent  in  arrear, 
and  were  afterwards  sold  without  the  previous  appruse- 
ment  provided  by  S  W.  &  M.     They  were  liable  to  be 
sold,  though  not  in  this  manner,  and  were  only  liable 
to  the  lien  of  the  landlord  for  40/.    The  jury  having 
ascertidned  the  plaintiff's  special  damage  to  be  501.  and 
the  value  of  the  goods  to  be  40/.,  the  plaintiff's  interest 
in  them  is  90/.,  tninus  40/.  due  for  rent. 
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Vaughan  B. — The  distress  itself  remained  valid, 
and  the  defendant  might  have  distrained  again  tor  any 
deficiency  in  the  vahie  of  the  chattels  taken. 

BoixAHD  B. — This pcmit arose  \BWallaeey.King{a), 
and  though  not  there  decided,  it  sufficiently  appears 
from  that  case,  and  on  viewii^  the  new  remedy  given  to 
Ae  tenant  by  11  G.  2.  c.  19.,  that  all  which  he  is  entitled 


(a)  1  U.  Bi.  13.  and  see  Lyon  v.  W$ld<m,  2  Bbg.  334. 
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1832.  to  lecoveri  is  for  the  special  damage  accniing  to  him  by 

^^"^  the  irregular  disposal  of  his  goods  when  distnuoed, 
Briggihs  j        ^      ,         ,        -  , 

V,  and  not  for  the  value  of  thenu 

GOOOB  *.        , 

aod  Othe».  Rule  refused. 


Jones,  Assignee  of  Thomas,  against  Owen. 

A  plaintiff  A  SSUMPSIT  for  goods  sold  and  delivered,  money 
paid  iDto  court  -^^  i^^j   p^ij    and  had  and  received.     Plea,  general 

a  sum  under      ^  ,  . 

40«.  asaba-    issue.      The   insolvent   had  lived  in   Cardiganshire, 

counVunder  a  ^^^^^  ^®  ^^  ^^  editor  of  a  periodical  publicatioo, 
rule  for  staying  which  the  defendant,  who  resided  in  Angksea^  sold 
so  doing.  Tlie  ^^re*  The  work  was  consigned  to  him  in  lots  on 
rule  directed    ^^  terms  of  sale  or  return,  he  being  charged  trade 

theplainuffto       .        ^       .        ^  ,    ,  ,       . 

tax  the  costs,  pnce  for  it.  On  an  account  stated  between  the  m- 
that^efelid^^  solvent  and  the  defendant,  the  balance  due  to  the  for- 
should  pay  mer  for  sales  was  found  to  be  7/.  6s.  6d.,  of  which  the 
str^u'ck^ut  in  ^^^^^^ndant  paid  61.  2s.  lid.  in  money,  and  in  unsold 
order  that  as  copies  returned  as  cash  at  the  price  charged,  leaving  a 
action  appeal^  balance  of  IL  Ss.  7d.  unpaid  at  the  time  of  brining 
ed  to  be  under  ^|jg  action.    A  summons  was  first  taken  out  to  stay 

405.,  and  arose  *.         <  «      « 

within  the  ju-  proceedmgs  on  payment  of  1/.  Is.  Id.  ovly,  but  on  dis- 
t"hfco!im  °^  covering  the  mistake,  1/.  3*.  7rf.  was  afterwards  offered 
court  of  the  to  the  plaintiff's  attorney,  which  he  refused  unless  his 
the  defend  ^o^^^  ^^^  paid,  and  also  refused  to  state  what  sum  he 
resided,  the  went  for.  The  defendant  refused  to  pay  such  costs, 
costs  might  be  ^^  ^^^  ground  that  the  coiut  would  stay  proceedings 
afterwards  without  allowing  them,  because  though  the  venue  was 
The  plaintiff     laid  in  Cardiganshire,  the  whole  cause  of  action  accrued 

taxea  the  costs 

and  demanded  them  from  defendant  at  a  time  when  the  judges  were  absent  from 
London.  Defendant  refused  to  pay  them  then,  but  offered  to  give  a  judgment  for  tben 
for  the  4th  day  of  the  neit  term.  Plaintiff  proceeded  to  trial,  naving  refused  to 
acquaint  defendant  Whether  he  went  for  a  further  balance  or  not,  and  recotered 
If.  damages.    The  court  stayed  the  proceedings  with  costs. 
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Jn  Anglesea,  where  the  defendant  lived,  and  being  1832. 
under  40^,  the  county  court  there  was  the  proper  tri- 
bunal (a).  The  defendant  by  motion  in  court  on  31  Jan. 
the  last  day  o{  Hilary  term,  obtained  a  rule  to  stay  pro- 
ceedings on  bringing  into  court  the  sum  of  1/.  Ss»  7(/., 
containing  the  clause  directing  the  plaintiff  to  tax  his 
costs  (b),  but  omitting  the  usual  clause  directing  the 
defendant  to  pay  costs  to  the  pkuntiff.  The  court 
directed  that  omission,  in  order  to  give  the  defendant 
an  opportunity  to  move  in  the  next  term  to  stay  pro- 
ceedings on  the  above  ground,  after  the  money  had 
been  taken  out  of  court;  but  refused  to  strike  out  the 
part  which  directs  the  plaintiff  to  tax  the  costs,  because 
as  he  would  have  to  apply  to  the  court  for  them,  the  de- 
fendant would  then  have  the  opportunity  of  answering 
his  affidavits.  1/.  3s.  *Id.  was  paid  into  court.  On  the 
(lay  after  the  term  the  plaintiff  served  an  appointment 
to  tax.    On  the  13  February  the  defendant  served  the 

(a)  See  caies,  Tidd,  9th  ed.  516. 

(b)  The  followiDg  is  the  fonn  of  the  rule.    The  words  in  italics  are  those 
which  in  this  case  were  omitted. 

"  In  the  Exchequer  of  Pleas. 

Term  in  the  year  of  the  reign  of  King  William  the  Fourth. 

-vUpon  the  motion  of  Mr.  of  counsel 

^J  of  i    for  the  defendant,  It  is  ordered,  that  the  said  de<» 

^    fendant  bring  into  this  court  the  sum  of 
to  be  paid  to  the  plaintiflT,  attorney  or  agent ;  and  if  the  plaintiff  will 

ucept  thereof  with  coeu  to  be  taxed  in  full  discharge  of  this  suit,  that  then 
the  plaintiff  shall  proceed  to  tax  such  costs.  And  the  said  defendant  shall  also 
poy  to  the  plaint^,  attorney  or  agent,  taeh  costs,  and  that  thereupon 

all  farther  pioceedings  in  this  action  shall  be  stayed.    And  if  the  plaintiff 
will  not  accept  of  such  sum  with  costs  in  fall  discharge  of  this  suit,  then 
the  plaintiff        to  be  at  liberty  to  take  the  said  sum  of 
out  of  court,  and  to  proceed  in  cause;  but  that  in  that  case  shall 

suffer  a  nonsuit  at  the  trial  of  the  said  cause,  unless  demand  shall  be 

found  to  exceed  the  said  sum  of  .    And  that  if  demand 

»ball  he  found  to  exceed  the  said  sum  of  ,  then  that 

s^all  take         verdict  for  the  excess  only.'* 
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18S2.       order  of  court  of  13  Jamtary  on  the  plakitifrs  attorney, 
and  afterwards  took  out  a  summons  in  order  diat  a 
baron  at  chambers  might  decide  whether  the  \LS$.1d. 
should  be  paid  out  with  or  without  costs,  but  did  not 
produce  the  order  of  court  to  him.    On  die  SSd  the 
baron  held,  that  if  the  plaintiff  had  agreed  to  reserre 
1/.  3#.  ^d.  for  the  debt  due,  his  attorney  would  be 
entitled  to  costs.    On  the  3Sth  the  plaintiff's  agent  in 
Londom  taxed  his  costs,  pursuant  to  the  rule  for  paying 
money  into  court,  and  demanded  them  from  the  defend- 
ant's  attorney,  who  refused  payment.    The  judges 
being  on  circuit,  and  the  C.  J.  of  K.  B.  refiising  to 
interfere,  the  defendant  could  not  move  to  stay  pro- 
ceedings, and  received  notice  from  the  plaintiff's  agent 
that  if  the  costs  were  not  paid  by  1st  March  he  woaU 
make  np  the  issue  and  go  to  trial.     On  the  8th  Mardi 
the  defendant's  attorney  wrote  to  the  plaintiff's  agent 
to  know  if  the  pluntiff  meant  to  proceed  for  costs  only 
or  for  any  further  balance  due,  and  offered  to  give  him 
judgment  for  1/.  Ss.  7d  and  costs,  to  stand  for  die  4th 
day  of  Easier  term,  so  as  to  afford  time  for  an  appli- 
cation to  the  court.     An  evasive  answer  being  returned, 
he  ag^n  sent  a  letter,  that  if  he  did  not  hear  imme- 
diately to  the  contrary,  he  should  conclude  that  the 
plaintiff  was  proceeding  for  a  balance,  and  should  come 
prepared  to  defend  accordingly.    This  letter  was  re- 
turned without  an  answer.    The  plaintifTs  agent  in 
London  had  ample  time  to  apprise  the  attorney  in  the 
country  of  the  correspondence  before  the  CartUgan 
assizes.    At  the  trial  there  on  the  2Zd  March  before 
Bolland  B.  the  plaintiff  professed  to  proceed  only  for 
costs  incurred  subsequently  to  the  payment  into  court, 
for  which  purpose  he  put  in  the  rule  of  31  January 
and  closed  his  case.     He  had  a  verdict  for  1^.  nominal 
damages  (a),  the  learned  judge  giving  the  defendant 

(o)  See  Horsburgh  v.  Orme,  1  Campb.  658,  559,  n. 
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leave  to  move  to  set  it  aside  and  to  stay  proceedingSi 
and  that  the  plaintiff  should  pay  the  costs  incurred 
since  the  payment  into  court. 

Wkiieombe  having  obtained  a  rule  accordingly  (n), 

J.  Enans  and  E.  V*  WilUams  showed  cause.  The 
rule  for  payment  of  money  into  court  is  not  substantially 
altered  by  the  omission,  and  the  defendant's  reftuud  to 
pay  costs  taxed  entitled  the  plaintiff,  by  the  practice  of 
thb  court  and  of  C.  P.,  to  an  attachment,  without  pro* 
ceeding  to  try  the  cause  (6),  so  that  the  right  to  go  to 
trial  and  to  get  nominal  damages  was  not  affected. 
Affidavits  also  stated  that  a  balance  of  more  than  5/. 
was  due.  Then  the  plaintiff  was  in  the  ordinary  situ* 
ation  of  a  plaintiff  who  goes  to  trial  after  receiving  part 
payment* 

WhUcombe  and  J.  Jerpis  contri.  The  rule  for  pay- 
ment of  money  into  court  being  special,  was  not  on  that 
account  served  so  soon  as  it  would  otherwise  have  been ; 
but  the  plaintiff  is  notwithstanding  deprived  of  costs, 
for  he  might  have  proceeded  in  the  county  court  of 
Anglesea.  Flemyng  v.  Datis  (c)  and  Bateman  v. 
SmUh{d)  show,  that  a  plaintiff  who  sues  in  a  superior 
court  for  a  sum  above  5/.  or  40s.,  will  lose  his  costs  if 
the  jury  give  a  verdict  for  less  than  those  sums,  against 
defendants  who  are  respectively  resident  within  a  court 
of  requests  for  5/.  or  a  county  court :  i  fortiori  these 
proceedings  will  be  staid  with  costs,  as  beneath  the 
dignity  of  this  court,  where  nominal  damages  were  all 
the  plaintiff  went  for  at  the  trial. 


456 


18SS. 


(a)  He  also  moved  to  enter  a  nonsuit,  on  the  gioiind  that  the  plaintiff 
having  recovered  less  than  the  sum  paid  into  court,  had  by  the  rale  made 
himself  liable  to  nonsuit ;  but  the  court  refused  the  rule  on  that  ground. 

ih)  Tidd,  9th  ed.  626.       (e)  5  D.  &  R.  791 .       (d>  14  East,  301 . 
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18S2.  Baylby  B.  (a). — I  am  of  opinion  that  this  Yeidict 

ought  to  be  set  aaMle^  and  that  the  plaintiff  should  pay 
all  costs.  iDCuned  subsequently  to  8th  March,  the  date 
of  the  first  letter  firomthe  plaintiff's  attorney.     Money 
had  been  paid  intocourt on  an  or^er  purposely  deviat- 
ing from  the  common  form  under  which  it  is  the  de- 
fendant's duly  to  get  an  appc»tment  and  tax  the  costs, 
in  order  (hat  if  the  plaintiff  took  the  money  out  of  court 
the  question  of  costs  might  be  the  subject  of  future 
discussion.    It  was  accoidingly  agitated  befove  a  learned 
baron  at  chambers,  ok  the  SSd  February,  Whether  die 
money  was  to  be  paid  out  with  or  without  costs?  bnt 
his  attention  was  never  drawn  to  the  order  of  court  of 
31  Jmmary,  wUch  should  have  been  produced  by  the 
defendant's  attorney*    Up  to  that  period,  and  after- 
wards to  the  8th  Marek,  nothing  appeared  to  show  why 
the  plaintiff  should  not  get  the  sum  with  costs.    Thus 
if  tiie  cause  of  action  .had  partly  arisen  in  one  county 
and  partly  in  another,  no  couilty  court  might  have  liad 
jurisdiction.    But  on  the  8th  March,  during  the  ex- 
istence of  the  order  of  31st  January,  the  defendants 
attorney  writes  to  the  agent  for  the  plaintiff's  attorney, 
to  ask  if  the  phintiff  is  about  to  proceed  for  1/.  is.  Id, 
onlyi  or  for  feither  damages,  and  says  the  defendant 
has  no  objeoticm  to  the  plaintiff's  taking  the  1/.  St.  7«/. 
out  of  court,  and  final  judgment  with  costs  to  be  con- 
sidered  due  on  the  fourth  day  of  the  next  temit  so  as 
to  give  time  to  apply  to  the  court  to  say  whether  these 
should  be  considered  costs  or  not.    Instead  of  a  plain 
answer,  which  would  have  saved  all  the  subsequent 
expense  of  the  trial,  a  long  history  is  given  of  so  un- 
satisfactory a  nature  as  to  the  object  of  inquiry,  that 
the  defendant's  attorney  again  writes,  saying,  that  he 
should  consider  the  plaintiff  as  going  for  damages  above 
1/.  3s.  7cf.,  if  a  clear  answer  was  not  given  to  the  con- 
trary before  a  day  named.    No  answer  is  sent,  and  his 

(a)  lard  Lyndhum  was  ntting  in  equity. 
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letter  is  returned  by  the  post.  That  is  an  intima-  1832* 
tion  that  he  does  proceed;  and  if  no  letter  to  the 
contrary  was  received  by  the  attorney  in  the  country 
from  his  agent  in  town,  the  defendant  is  justified  iii 
expecting  that  the  plaintiff  is  proceeding  to  trial  for 
damages.  Then  the  verdict  is  for  a  shilling. .  I  therefore 
think  that  this  case  falls  within  those  decisions  where 
the  party  in  an  early  stage  has  professed  to  go  for  a 
larger  amount,  but  recovers  a  less  sum,  which  he  had 
before  refused  to  receive  with  costs  on  an  order  for 
staying  proceedings,  James  y.  Raggett  (a),  Powetty. 
Parkmton  (&) ;  and  that  the  rule  must  be  absolute, 

Vauohan  B. — These  heavy  expanses  have  been 
bcurred  firom  the  dogged  obstinacy.  oS  the  plaintiff 's 
attorney  in  giving  no  answer  to  the  letter  of  8th  March- 
At  the  same  time,  if  the  costs  when  taxed  had  been 
paid  by  the.  defendant  under  a  protest,  all  tiie  expenses 
of  the  trial  would  have  been  saved. 

BoLLAND  and  Gurney  B.s  concurring. 

The  rule  was  made  absolute  for  setting  aside,  the 
verdict,  staying  further  proceedings,  atid  directing  the 
plaintiff  to  pay  to  the  defendant  all  the  costs  incurred 
after  the  8th  March;  the  pliuntiff  to  have  costs:up  to 
that  day  inclusive,  as  the  defendant  had  not  served-  the  - 
rule  for  paying  money  into  court  in  proper  time. 

(a)  2  B.  &  Aid.  776.  <6)  6  M.  &  S.  107. 


VOL.  n.  H  H 
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1882. 
s^v^/  Field  and  Othen  agaitut  Cope. 

When,  in  a  TETHITMORE  on  behalf  of  a  sheriff  had  obtained 
by  assignees  to  ft  nile  calling  on  the  plaintifiB  in  the  action,  and 

P^J^K^  on  the  assignees  of  the  defendant,  who  had  become 
under  an  exe-  bankrupt,  to  show  cause  why  all  finther  proceedings 

riff  obtwns'ihe  ag^"***  ^^  sheriff  upon  the  writ  of  Ji.  fa.  issued  in  the 
benefit  of  the  cause  should  not  be  stayed  till  further  order,  and  why 
act,  1 L  2  °^  the  plaintiffs  and  the  assignees  should  not  respectifelj 
^'  ^'  ^'  ^'  appear  before  the  court  and  maintain  or  relinquish  their 
calling  on  the  claims  to  the  goods  in  question,  and  abide  by  any  order 
SJacfon  and  ^  ^  ™^^  pursuant  to  1  &  8  mu.  4.  a  68.  s.  6.,  and 
the  assignees  why  all  proceedings  on  the  execution  should  not  be 
mam^'^or  Stayed,  and  why  the  sheriff  should  not  be  allowed  such 
relinqaish        expenses  as  he  should  be  obliged  to  p^y  for  keeping 

their  claims  .         ^  ^.         • ,  , 

thereto,i«ii6/e,  po«8C8sion  of  the  said  goods. 

thecosuofne.  The  affidavit  in  support  of  the  rule  stated,  that  the 
sion  hy  the  sheriff  had  seized  the  goods  under  an  execution  against 
U^iiowiid  "^^  *^^  defendant,  and  that  the  assignees  of  the  latter  had 
but  he  will  be  since  given  him  notice  not  to  sell  them. 

suffered  to 

possession  if  Richards  showed  cause  on  behalf  of  the  assignees, 
the  pUintiffs     rjr^^  plaintiffs  in  the  suit  have  since  proved  under  the 

do  not  appear  ^  '^ 

to  the  rule.  Commission,  so  that  the  sheriff  is  in  no  difficul^»  and 

coSfthll^^  cannot  be  called  on  by  them  to  proceed.    [Bayhjf  B. 

power  to  The  question  whether  the  sheriff  is  protected  or  not, 

costs?  "  depends  on  the  time  when  the  commisaion  issued.] 

The  plaintiffs  not  having  appeared,  the  rule  was  en- 
larged by  order  of  the  court. 

In  the  interim  Whitmore  obtiuned  a  rule  to  show 
cause  why  the  sheriff  should  not  withdraw  from  pos- 
session ;  and  both  rules  came  on  together.  In  support 
of  the  enlarged  rule  it  was  said,  that  the  plaintifis  in 
the  action,  who  had  not  appeared,  ought  to  pay  the 
sheriff  his  costs  for  keeping  possession  from  the  day  of 
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the  claim  by  the  assignees  to  the  time  of  making  die       18SS. 
second  rule  absolute  for  his  withdrawing  from  posses-      ^^v*^^ 
sion.    To  which  it  was  replied,  that  the  practice  under    and  Others 
ihe  act  had  been  not  to  allow  such  costs  to  sherifis,        ^- 
who  already  derived  so  mqch  indemnity  from  it. 

Tke  Court  assented  to  this  argument,  saying,  they 
would  not  indemnify  the  sheriff  for  costs  incurred  in 
the  execution  of  the  duty  imposed  on  him  by  law,  and 
that  it  did  not  appear  that  he  might  not  have  sold 
immediately.  They  asked  if  he  had  any  lien  by  law  on 
those  goods?  At  all  events  the  assignees,  who  ap- 
peared, could  not  be  liable  to  pay  him  the  costs  of 
possession. 

First  rule  discharged ;  second  rule  absolute  (a). 

(a)  See  Farktr  ▼.  Bsseft,  8  BiDg«  85. 


Doe  on  the  demise  of  Walker  against  Roe. 

^ODSON  moved  for  judgment  against  the  casual  Rule  nisi  for 
ejector,  on  an  undertaking  by  the  attorney  for  the  "J^i^^ttfie 

tenants  in  possession  to  accept  the  declaration  and  casual  ejector 
^  mi  11  1         11     1*   1      refoscd,  wheo 

notice.     1  he  attorney  proved  to  be  on  the  roll  of  the  the  dedara- 

court  of  Common  Pleas,  and  not  of  this  court.     He  tion  had  been 

accepted  by  an 

submitted  that  if  an  attorney  of  another  court  was  in-  attorney  not 
competent  to  this  object,  yet  that  as  the  lessor  of  the  ^ig  court.^ 
plaintiff  would  be  delayed  in  consequence  of  the  above 
undertaking,  were  it  held  otherwise,  a  rule  nisi  would 
be  granted. 

Baylbt  B. — ^How  could  this  court  summarily  punish 
this  attorney,  if  he  should  have  appeared  for  persons 
who  have  not  authorized  him  to  do  so?  The  way  in 
which  an  attorney  of  another  court  may  act  in  this^  is. 
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by  getting  some  attorney  of  that  court  to  accept  tb'e 
declaration  and  enter  the  appearance  for  him.  '  That 
may  be  done  here,  and  the  party  willnot  theii  be  ex- 
posed to  the  expdnse  of  two  rules,  where  one  would  be 
sufficient 

Motion  refused. 


Where  the 
next  of  kin 
joined  an  ad- 
ministratrix 
in  a  mortgage 
of  a  term  pos- 
sessed by  the 
intestate  to 
secure  pay- 
ment of  a 
debt  due  by 
the  adminis- 
tratrix in  her 
own  right,  on  a 
false  represen- 
tation by  re- 
cital in  the 
deed, that  a 
pecuniary  con- 
sideration had 
passed  from 
the  mortgagee 
to  the  admi- 
nistratrix, and 
in  ejectment 
for  the  mort- 
gaged premises 
the  jury  found 
a  verdict  for 
the  defendants 
on  theeround 
of  fraud,  the 
court  refused 
to  disturb  the 
verdict. 


Doe  against  Fallows  and  Others. 

■pJECTMENT  by  the  mortgagee  of  a  term.  One 
of  the  defendants  was  the  widow  and  administra- 
trix of  Joseph  FattottSf  and  the  rest  were  his  children 
by  a  former  wife.  He  died  possessed  of  a  lease  of  99 
years  in  the  premises.  By  a  mortgage  deed,  the  con- 
sideration for  which  was  expressed  therein  to  be  SOO/. 
to  the  administratrix  in  hand  well  and  truly  paid  at  or 
before  the  delivery  of  the  mortgage,  but  which  was  in 
reality  an  old  debt  due  from  her  in  her  own  right  to 
the  lessor  of  the  plaintiff,  she'  assigned  that  lease  to 
him;  and  the  other  defendants  joined  her  in  the  execu- 
tion. At  the  trial  at  the  summer  assizes  for  Cheshire 
in'  1831,  the  defence  was,  that  the  execution  of  the 
assignment  by  the  children  had  been  obtained  by  iraud 
and  collusion  between  the  lessor  of  the.  plaintiff  and 
their  mother  in  law;  and  a  letter  from  the  former  to 
one  of  the  children  (not  made  a  defendant  in  the  eject- 
nient)  was  produced^  in  which  his  execution  of  the 
deed  was  requested,  and  he  was  apprised  that  the 
mortgage  was  intended  to  secure  a  bill  of  costs  due 
from  the  administratrix  to  the  lessor  of  the  plaintiff  as 
an  attorney,  but  assured  him  that  the*  deed  would  never 
be  enforced  against  him.  It  was  contended  that  this 
letter  was  intended  to  mislead  the  other  children  into 
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executing  the  assignment,  and  that  it  virould  afford        18S2. 


Doe 


ground  for  relief  in  equity  on  the  ground  of  fraud ;  Scott 

V.  Tyler  (a).  Hilly.  Simpson  (b),  Nugent  v.  Gifford{c\         ~v. 

Macleod  v.  Drummond(d).  BoUand  B*  left  it  to  the  jury    J^  Qth^^. 

whether  the  execution  of  the  deed  had  been  fairly  t>b- 

tained,  and  they  returned  a  verdict  for  the  defendants. 

In  Michaelmas  term  last  Lloyd  obtained  a  rule  nisi 
for  a  new  trial,  as  for  a  verdict  against  evidence,  and 
John  Evans  showed  cause.  The  case  stood  over  that 
the  deed  might  be  produced  and  inspected  by  the 
court.  That  having  been  done,  and  a  settlement 
having  been  recommended,  they  in  this  term  refused 
to  disturb  the  verdict,  the  Chief  Baron  saying,  that  the 
covenant  being  express  by  the  children  to  pay  the 
mortgage  money,  the  undertaking  not  to  .call  on  them 
would  have  no  effect  except  in  equity,  and  that  the 
false  .recital  that  money  had  been  paid  to  the  adminis- 
tratrix might  have  induced  the  children  to  execute. 

On  a  subsequent  day  in  the  term  Bayley  B.  said. 
We  intimated  our  opinions  in  this  case  on  a  former 
day,  but  as  it  will  be  more  satisfactory  to  the  parties 
that  our  reasons  for  discharging  the  rule  should  be 
stated  at  greater  length,  we  have  again  conferred 
together,  and  in  the  absence  of  the  Chief  Baron  it 
becomes  my  duty  to  deliver  our  judgment. — This  was 
an  ejectment  on  a  mortgage  deed  executed  by  the 
defendants  and  their  motha*,  and  the  defence  upon 
which  the  jury  found  a  verdict  for  the  defendants  was 
fraud.  The  mother  was  administratrix  to  her  husband, 
and  the  jd^&nd^ta  ^er^  hi&  n^xt  of  kin..  7*^^  P^'^n^^^ 
were  leasehold.  The  mother  was  possessed  of  them  in 
her  own  right  as  administratrix.  The  foundation  of 
the  mortgage  was  a  debt  due  from  her,  not  as  adminis- 
tratrix, but  in  her.  own  right*    The  ground  upon  which 

(o)  t  Bro.  C.  C.  131 ;  2  Dickens,  712,  SX.  (6)  7  Ves.  15J. 

(c)  1  Atk.  469.         (d)  14  Ves.  353  \  17  Ibid.  152*  S,  C. 
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18SS.  the  rule  nisi  for  a  new  trial  wa«  obtained  mas,  diat  the 
▼erdict  was  against  evidence.  When  cause  was  shown, 
Lord  LyndhuTMi  desired  to  see  the  mortgage  deed,  and 
the  case  stood  over  that  the  deed  might  be  produced. 
It  was  produced  accordingly,  and  on  inspection  it  seems 
to  us  to  make  out  the  fraud,  and  iiiUy  to  justify  the 
verdict 

That  an  executor  or  administrator  has  at  law  foil 
power  to.dispose  of  the  assets  of  his  testator,  so  as  to 
give  a  perfect  titk  to  whoever  takes  them  honestly  and 
hofok  fide,  is  a  proposition  on  which  no  doubt  can  be 
entertained.  That  he  may  make  an  eflBsctual  disposal 
of  them  in  consideration  of  a  debt  of  his  own,  and  to 
discharge  his  own  debt  if  there  be  no  fraud  in  the  cre- 
ditor in  accepting  of  such  disposal,  is  also  equaUy  clear. 
But  where  there  is  a  collusion  between  the  eKecutor 
and  the  person  to  whom  he  passes  the  property,  waA 
the  latter  knows  that  the  executor  is  acting  in  violation 
of  his  trust,  and  in  fraud  of  the  persons  interested  in 
the  due  administaration  of  the  assets,  the  fraud  vitiates 
the  transaction,  and  the  attempt  to  transfer  the  -fvo- 
perty  is  ineffectual  and  void. 

This  is  established  by  the  doctrine  of  Lord  Mam^ 
field  in  Whale  v.  Booth  (a),  and  may  be  collected  from 
the  able  judgment  of  Mr.  Justice  Groee  in  Fmr  v.  New- 
man{h). 

It  is  the  duty  of  an  executor  to  administer  die  assets 
in  a  due  course  of  administratbn.  It  is  a  breach  of 
trust  in  him  if  he  does  not,  and  whoever  assists  him  in 
efiBsctuating  diat  breach  is  a  party  to  such  firand.  Was 
there  then  evidence  in  this  case  of  a  breach  of  trast  in 
this  executrix,  and  was  there  evidence  to  show  coHusion 
between  her  and  the  lessor  of  the  plaintiff— or,  in  other 
words,  did  the  lessor  of  the  plaintiff  assist  her  in  effisc* 
tuating  that  breach  ?    The  assignment  for  a  debt  of  her 

(«)  4  T.  R,  625,  n.  (h)  Ibid.  6tl. 
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own  was  primi  fade  a  breach  of  truvt;  nor  waa  there        18SSL 


Dea 


any  evidence  to  rebut  that  preaumption,  or  to  ahow  that 
there  were  any  cireumstaneea  existing  which  wonid  v. 

jiutify  this  application  of  the  asaeta.    Then  waa  there    J^'q^JI^ 
any  evidence  of  coUuabn  between  the  leaaor  of  the 
pkintiffand  the  adminiatratrix?    Did  he  aaaiat  her  in 
eflfoctoating  this  misapplication  of  the  assets  ?    The  lan^ 
guage  of  the  i|iortgage  not  only  does  not  commumeate 
the  true  state  of  things,  but  exhibits  a  false  one;  die 
tnie  state  of  the  transaction  beings  that  the  conaidera- 
tion  for  the  mortgage  was  an  old  debt  due  firom  the 
exeontrix  in  her  own  right,   and  that  she  reserred 
nothing.    The  representation  made  by  the  mortgage 
ii,  that  the  consideration  is  800/.  to  the  executrix  in 
hand  well  and  truly  paid  at  or  before  the  seaUng  and 
delivery  of  the  mortgage.    To  prove  the  fairness  of  the 
transaction  as  to  the  next  of  kin,  the  evidence  as  to  the 
major  part  of  them  was,  tiiat  the  mortgage  was  read 
over  to  them  before  they  executed  it.    If  they  under* 
atood  it  when  it  waa  so  read,  they  would  c<dlect  from 
it  that  their  mother  was  put  into  possession  of  800/., 
which  they  might  expect  would  be  applied  as  it  ouf^ 
to  the  purposes  of  the  mother's  trust,  viz.  to  the  dis- 
charge of  debts,  as  far  as  there  were  debts,  and  to  dis- 
tribution among  the  next  of  kin  if  there  were  any  sur- 
plus; such  an  expectation  might  reasonably  induce  them 
to  enter  into  a  covenant  to  bind  themselves  personally 
for  tiie  repayment  of  this  80011 

These  expectations  then  were  disappomted  when  they 
karn  that  no  300/.  was  advanced,  and  that  this  mortgage 
•uppfied  no  fund  for  payment  of  creditors  nor  for  dis- 
tribution among  the  next  of  kin.  It  is  indeed  true  that 
one  of  them  was  apprised  by  letter  that  the  mortgage  was 
intended  to  secure  the  bill  of  costs  of  the  lessor  of  the 
plaintiff;  but  there  was  no  explanation  that  that  bill  of 
costs  was  not  incunred  on  the  executorship  accpunti 
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183S.  not  vrks  (her^  ahy  siinilar  explanation  to  the  other  next 
of  l^in,  eV^ti  to  the  extent  bdKMe  stated ;  and  though 
thet^  wAd  kd  lusmimiee  in  that  letter  that  the  person  to 
whbta  it  was  addressed  would  never  be  called  upon  on 
thci'covehilnt  contained' in  the  mortgage^  that  covenant 
might  hAVe  put  fbt  patty  under  gitet  embafrassment 
h&dh^'be^n  sued  tijkin  it  by  the  lessor  of  the  phdntiff; 
6t  hiMl'ti^  been  cttUed  oil  by  the  oiher  parties  for  con- 

tt!bkidti: 

'Whibt'  this  ca^  was  under  discussion^  a  doubt  arose 
in  my  ihlnd  whether  the  conveyance  from  the  adminis* 
tr^trfxy'  if  it  Wd  not  pass  the  whole  interest,  would  not 
pask  At  Ictot  that  part  of  it  which  would  ultunatdy  be 
her  sliKte  ak  wMow  of  the  termor,  or  that  if  the  wkok 
couMnbt  be 'recovered,  eijuH^i  might.  Upon  consi- 
der AlSdh;  hdWever;  I  am  satidied  that  the  lessor  of  the 
plaintiff  i^  not  etitided'at  present  to  recover  either  sit 
or  any'paHr.  Ndtthewhote,  becauee  of  fraud  onUie 
next  of  kta;  noi*  aiiy^pnrt,  because,  until  tin  executor- 
ship accMhts'  lihs  wtoted '  upi  it  cannot  be  ascertained 
whether  there  wiH  be  any  Burplns,  or  any  part  which 
win  belong  to 'the  widow. 

Rule  discharged. 


sa 


Nkalb  ogainH  Swebnex'. 
Couiiu  for  use    A  SSUMPSIT.     The  declaration  contained  special 

and  occopft-       4%  , 

tion  and  money  counts  on  a  submission  to  an  award  without  deied, 

ceiveT^  '*'  -  ^^^"^^  ^^^  ^^^  ^^^  occupation,  and  money  had  and 
tainable  where  received.  At  the  trial  before  Bollahd  B.  at  the  Gmti^ 
has  iweived  ^^^  sittings  after  Hilary  term;  the  following  appeared  to 
rents  and  ob-    be  the  principal  facts  of  the  case.    On  the  25th  Match 

tained  attorn- 
ments from  tenants  in  pocsession^  under  an  executory  contract  for  a  lease  to  be  exe- 
cuted to  bim  by  the  plaintifT  at  a  rent  and  from  a  period  to  be  afterwards  ascer- 
tamed. 
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1829  a  lease  of  the  premiftes.m  question  by  the  plaiA-       183S. 
tiff  to  the  defendant  eiqpured.    ]&y  agreement  of  5  May 
I929y  the  plamljff.  agreed  to.let  them  to  the.defend^t 
by  indenture  of  lease,,  for  the  residue  of  a.teoagraoted 
to  the  plaintiff  thereiuy  reserving  a  few  day^»  and 
subject  vto  the  covfinants  in  the  original  lease  to  the 
plaintiff,,  at  a  clear  net  rent  to.be  fixed  by  two  arhitc^- 
tors  namedy  and  by  such  umpire  as  they  should  appoint 
in  the  event  of  their  disagreement ;  and  the  defendant 
agreed  to  accept  such  lease,  execute*  a  counterpart, 
and  perform  the  agreement*    The  day  from  which  the 
(under)  lease  to  the  defendant  was  to  begin  not  being 
stated  in  the  above  agreement,  the  same,  arbitrators 
and  their  umpire,  by  another  agreement  of  6th  June, 
were  authorized  to  fix  it     By  their  award  of  26ith  June 
they  acoordinf^y  fixed  >  the  rent  at  4S/,  per  annum  for 
the  residue  of  the  plaintiff's  term,  beginning  on  the  24ih 
June  18S9,  and  awarded  10/.  to  be  paid  by  the  defend- 
ant to  the  plaintiff,  for  the  quarter  then  ended.    No 
lease  was  ever  executed  by  the  plaintiff  to  the  defend- 
ant, and  the  action  was  brought  for  a  year  and  a  quar- 
ter s  rent  of  the  premises.    From  the  S5th  March  1839 
the  houses  remained  in  the  occupation  of  the  former 
tenants,  who  paid  their  rent  to  the  defendant,  and 
attorned  to  him  firom  that  day.    On  this  evidence  the 
plaintiff  contended  that  the  rent  so  reserved  was  so 
much  money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff.    The  special  counts  being  aban« 
doned  on  an  objection  for  want  of  a  stamp  to  the  award, 
th^  jury,  under  the  direction  of  the  learned  baron,  gave 
a  verdict  for  the  plaintiff  for  a  year  and  a  quarter's 
i^nt,  beginning  from  Lady-day  1829. 

Jones  Serjt.  moved  to  enter  a  nonsuit,  on  the  ground 
that  even  if  the  agreement  of  5  May  1829  contained 
words  of  present  demise,  as  was  held  at  the  trial,  still 
it.  was  an  executory  contract,  subject  to  the  execu- 
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18m. 


turn  of  the  lease,  mi  well  as  to  the  tena  and  leni  to  be 
fixed  by  the  re&reea  in  order  to  firame  that  lesae. 
Then  the  rent  of  the  premises  accruing  due  befeve  tiie 
lease  executed  could  only  be  recovered  on  a  apacU 
eounti  and  not  on  oonnts  importing  an  executed 
sideration.  When  improTements  are  made  fay  a 
who  IS  let  into  possession  on  the  fiudi  of  a  lease  to  be 
executed  at  a  given  rent,  it  would  be  a  great  hatddwp 
if  the  lessor,  without  executing  a  lease,  entitle  hisMnif 
to  sue  as  fi>r  use  and  occupation*    But, 

Per  Curiam. — Pending  the  executory  contract,  the 
defendant,  by  taking  the  attornments  of  the  tenants  in 
possession,  placed  himself  without  authority  in  the 
place  of  the  original  lessor.  Then  the  occupadon  by 
those  tenants  was  occupation  by  him,  and  his  receipt 
of  rent  from  them  was  evidence  of  use  and  occupation 
of  the  whole  premises  by  him;  for  he  not  only  received 
the  rents  under  the  executory  contract,  but  also  pro- 
cured attornments  to  himself.  Then  the  verdict  ts 
right  for  the  whole  term  on  the  count  for  use  and  occu- 
pation, and  the  count  for  money  had  and  received  is 

also  supported. 

Rule  refused  (a). 

(a)  Sm  Hegan  v.  Johnson,  t  Taunt.  148  ;  T^Uiat  ▼.  Rogen,  4  Esp.   59. 
ftllnded  to  in  Hmnerton  ▼.  SUad,  S  B.&  C.  40t  Mid  469,  in  the  ji 
of^MtfH  C.i.  Md  Holngdh;  Dwmk  w.  Jfentw,  5  S.<i  Ald.3Si. 


WiMPENN Yj  surviving  Executor  of  Bates,  agaimsi 

Bates. 

three  actions   JJOGGINS  moved  to  make  an  agreement  of  re- 

between  the  ference  (by  deed)  of  two  causes  between  these 

same  parties 

were  brought  in  the  Eicbequer  and  one  in  K.  B.  The?  were  referred  to  the  tame 
arfoitretor,  on  tlie  terms  that  the  order  of  relerence  should  be  made  a  mle  of  the  K .  B. 
or  Exchequer,  and  tlie  original  order  was  made  a  rule  of  ooiut  in  K.  B.  The  aibicim- 
tor  awarded  dittiact  sums  to  tiie  plaintiff  in  each  action.  Held,  that  the  ordar  could 
not  afterwards  be  made  a  rule  of  court  in  Exchequer  as  to  two  of  the  actions  there,  in 
Which  a  third  pai^  was  the  real  plaiatil^  bat  that  hb  apidicaiioa  aMit  be  to  iha  1..B. 
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parties,  a  rule  of  this  court,  on  filing  a  copy  thereof.  1832. 
Four  actions  between  them  had  been  referred,  three  in 
this  court  and  one  in  the  King's  Bench,  to  an  arbitrntOTi 
who  bad  made  his  award  of  distinct  sums  in  each,  but 
the  original  deed  of  referenoe  was  annexed  to  die  rate 
obtained  in  the  King's  Benchi  The  terms  of  the  order 
of  reference  [Mrovided  that  the  agreement  to  refer  should 
be  made  a  rule  of  the  court  of  King's  Bench  or  Exche* 
quer.  It  appeared  that  H^iwfjMMfiy  brought  two  of  the 
three  actions  in  the  Exchequer  for  the  benefit  of  James 
Bates,  and  it  was  said  that  if  only  one  execution  or 
attachment  should  issue  in  the  K.  B.,  James  Bates 
would  have  a  difficulty  in  getting  his  portion  of  the 
proceeds ;  whereas  if  the  order  of  reference  were  made 
a  rule  of  this  court,  he  would  get  the  benefit  of  the  two 
actions  here  by  attachment  or  execution  upon  separate 
allocaturs  in  each. 

Lord  Lyndhurst  C.  B. — I  do  not  think  that  the 
agreement  to  refer,  by  providing  in  the  alternative  tiiat 
it  should  be  made  a  rule  **  of  the  court  of  King's  Bench 
or  of  this  court,"  authorises  two  courts  to  act  on  a  ungle 
submission,  which  has  been  already  made  the  rule  of  one. 
One  award  has  here  been  made  m  four  actions,  parcel- 
iog  out  different  sums  to  be  paid  with  costs  by  the  de* 
iendant  to  the  phuntifi*  in  respect  of  each  action.  Then 
the  application  for  separate  attachments  should  be  made 
to  the  King's  Bench,  where  the  order  of  reference  is 
now  a  rale,  and  if  it  cannot  be  sustained  there  we 
cannot  entertain  it 

Batlsy  B. — Here  there  is  only  one  submission,  which 
has  been  already  made  a  rule  of  the  King's  Bench.  That 
court  will  effect  all  the  objects  of  justice  between  the 
parties.  I  also  think  that  we  should  overstep  the  words 
of  Stat.  9  &  10  W.  S.  c.  15.,  if  we  made  a  submission 
to  an  award  a  rule  of  more  than  one  court  of  Wesimis^ 
sterHalL 
The  rest  of  die  court  concurring. 

The  motion  was  refused. 


4/6^  .tA^f^&iNEASTlSRTEIlM 

18S2. 
^^v^  Ring  agaimt  Roxbrough. 

Adeclara-        A*SSUl!^SIT,by  theplawtiff)  admi^ 

mtotstratrix  Bif^  deoeiised*    For  that  whoreas  the  defendant 

sliced  a  debt    herotofore  and  in  the  life-«fane  of;  the  said  ^Jokn,  (o  wit, 

to  the  intes- 

uteandapro-  QQ  tber^*  Jan*  188S,  in  &cj<wa8  linlebted  to  the  said 
bim  i^biTL.  JohmviSQl.  'fer  the  wo«k  and  labour,  oars  and  attend* 


time,  lading  ance  4(c«:of  the  «oid  J^hn,  by  the  sedd  Jnhn  in  faia  Mfe- 
J^.  I832!  ^^  d^^  ^^  bestowed  as  a  surgeon  and  apothecary 
The  letters  of  at  the  request  •  of  the  defendant  &C9  and  in  S(ML  for 

administraUoti  .  ^        .,   ,       1      .  -■    -      .n^^*    *• 

were  after-       money  lent  and  paid  by  the  mtestate>  and  in  wL  fior 

wards  stated  money  received  by  the  defendant  to  the  use  of  the 
to  have  been     ,         "^  '' 

granted  to  the  intestate^  and  .cm  an  account  stated  between  the  de- 
SiefntM^ate?  ^^^P^ant  aod  the  intestate;  in  the  form  contained  in 
death,  to  wit,  ^  Beg.  G^,  Trin^  183L  VoL  I.  580.  The  coont 
Jan.  1831."  ^^  procec|de4  to  the*  general  conclusion  there  set 
Held,  on  spe-  for^; — ^And  whereas  the  defendant  afi&rwards  and  m 

ciai  demurrer,    \      ■%•/»     •  i»i-*i-r*  •  1  1 

that  this  date  the  luq-tnae  of  the. said  John^  to  wit,  on  the  same  day 


was  repugnant  g^^  y^gp  a^resaid  in  the  county  aforesaid,  in 

and  inconsist-       ^    •'         ^^  ^ 

eot,  and  that    f^tiou  of  the  premises  respectively,  then  and  there  pro- 

related  the     ^^^^  ^P  P^J  ^^  ^^'  Several  monies  respectively  to  the 
declaration      said  «/oAii.  on  rQque9t:  yet «  he  hath  disnegarded  his 

would  be  bad  •  j  i__.i_       ^       -j  i»  ^v        -j 

for  want  of  al-  pcomisea  and  Jbathnotipaid  any  of  the  said  monies,  01 
le^ne  the  day  any , part  theoeof,.  to  the  wd  Johti  *  in  •  his  life-tune,  or 

material  fact    siucc  his  4e^  t0  (he  said '  plaintifl^  to  whom  after  the 
had  taken        ^^  ^^^^  ^^  j^^^  ^  ^^   on  the  11th  Jam.  1831 

place* 

Where  seve-  in  &c^.  administration  of  the  intestate's  ^goods  was 
cau»^^ofac-  ffW^t^Api^  the  damage  of  the  plaintifr  as  administra- 
tion, one  of     t^x  of  ^.   ,Pro&rt  of,  tliQ  administration,  the   date 

TuBtaiTOb^e,^    whereof  is  on  ^e  d^y.«B4]iear.  isktAhat  Jbehalf  s*ow 
are  stated  in    mentioned, 

one  count  m  -^  -i.^*  ..  '■• 

assumuit,  ge-      Demurrer,  showing.for  causesi  that  it  appears  by  the 
neral  damages  declaration  that  (be  said  defendant  was  indebted  to 

may  be  given. 

Averment     John  Ring,  now  deceased,  on  the  2d  Jam.  1832,  and  it 

of  a  promise 

under  a  Whereag  is  gobd  oh  j^neral  demurrer. 

M^here  the  promise  is  laid  to  pay  on  request,  the  licet  s^pnu  rtqwitm  need  not 
be  laid  or  proved. 
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is  therein  alleged  that  th?  said  defendant  promised  to       1832. 

pay  the  said  John  Ring  the  several  stuns  of  money  in      """^^^^-^ 

the  said  dedanration  mendiMied  on  the^fiaid'  SU  J^n,  «. 

18S8-    Whereas  it  appears  in  fllkid  by  the  said  d^lara-   Roxbbouoh. 

tion  that  leiteins  of  adtniniatratldn  bad'  been  and  Sf  er« 

granted  to  the  said  plaintiff  of  the*  estate  ahd'  effe«its  of 

the  said  John  Ring  on  the  1  Ilk  Jam:  1891 ,  ^Weby  k 

13  made  to  appear  that  idie  i^aid  plafaitiffy'iis  lidmitiifi/tra- 

trix  as  aloresaidi  has  aot  nor  eoidd  hate^any  legal  right 

to  sue  tbe  said  defendamt^  or  Mj  rights  of  action  against 

the  said  defendant. 

ArehbaU  in  support  ofthe  deiiturrer;^^lst.  Adthi- 
nistration  is  stated  to  have  been  tl^ken  out  at  a  day 
before  thait  on  which  the  promises  are  kid  to  have^1i)e)&n 
niade  to' tbe  intestate;  nor  is  the  sense  assisted  by  'lEthy 
statement  of  the  time  of  the  fntestdte^s  detfth.  Th^ 
causes  of  action,  if  any,  accrued  to  th^  plaintiff  siricf^  the 
death,  and  not  to  the  intestate  in  bis  life^titue  '-ks  IMd; 
It  is  queiltionable  if  a  repugnant  allegHtioti  of  t?ttie'  cah 
be  rejected  as  surplusage,  but  if  it  can,  and  eithei^  date 
is  rejected,  the  declaration  becomes  bad  forwant  ot  alleg- 
ing a  date  first  to  the  party'fer  debt,  aiid  sebdtidly  to'  th^ 
proimse  to' pay,  both  of  which  arte  mateiial  allegations. 

Sd.  This  form  of  declaration,  which  cousin  of  one 
count  only,  prevailed  before  Reg.  Gen.  Trin.  1  Wl  4. 
(Vol.  I.  5S0,)  and  is  now  sanctioned  by  tbat  ruh: 
The  promise  is  laid'  to  pay  '^  in  consideration  of  iile 
premises  respectively."  Then  as  the  consideration  is 
deatly  bad,  tbe  wbole  declaration  is  bad. 

[Bayley  B.  The  promise  to  pay  is  entire,  being 
founded  on  several  diffierent  considerations.  Many  au- 
thorities show  that  where  general  damages  are  ^en 
upon  a  declaration  consisting  of  several  counts,  judg- 
ment may  be  arrested  if  one  count  be  bad;  but  if 
several  distinct  causes  of  action j  one  of  wbicb  cannot 
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18SS.  be  supported,  are  slated  in  the  same  count,  il  wovldbe 

*^'^-^  no  objection  that  the  damages  are  general  («)•    It  is 

9.  enough  if  there  is  sufficient  consideration  to  support 

RniBRoooH.  ^^  gnji^  promise.] 

Sd.  The  fimn  of  general  ooQclusiony  *'  Wkerems  fite 
defendant  promised  to  pay/*  is  bad  on  general  dewuiici 
as  a  fault  in  substance.  For  the  cause  of  action  as  wdl 
in  actions  of  contract  as  of  tort  must  be  alleged  in  the 
declaration  by  way  of  positive  ayerment,  and  not  by 
matter  of  introductory  allegation*  Though  in  assump- 
sit whereas  is  properly  prefixed  to  the  statement  of  the 
consideration,  a  direct  averment  of  the  promise  to  pay 
immediately  follows.  So  though  in  debt  on  bond  it  is 
stated  "  wkereas  the  defendant  admowledged  himsdf  to 
be  held,  &c."  the  ailega^n  is  positive  that  be  baa  not 
paid.  Then  if  the  count  does  not  contain  such  certain 
affirmation  that  it  may  be  traversed,  that  defect  wouU 
not  have  been  cured  by  verdict,  because  it  is  a  defect 
in  substance  (6). 

[Lord  Ltftuthmrsi  C.  B.  The  result  of  the  count  ii 
this,  that  whereas  the  defendant  was  bound  to  pay  die 
plaintiff  a  sum  of  money,  he  has  not  paidit  The  aver- 
ment of  the  promise,  though  under  a  wkereas,  is  s 
branch  of  the  whole  periodi  and  is  included  in  the  sub- 
sequent sentence,  wbidi  alleges,  by  way  of  positire 
affirmation,  thi^t  the  defendant  has  disregarded  fats 
promises,  and  has  not  paid  the  money  due  (c).  The 
objection  is  not  taken  on  special  demurrer.] 

4th.  The  promise  laid  is  to  pay  on  request,  bat  no 
request  is  alleged.  [BayleyB.  The  action  is  a  request 
Why  should  a  sapiui  requuUm  be  neoessaiy  to  be 
stated,  if  it  is  unnecessary  to  be  proved?] 

(a)  See  5  Taunt.  27;  6  East,  437,  in  assompsit ;  4  Bf.  &  S.  349 ;  4  B.&  C. 
385,  in  case  for  false  return  and  escape ;  and  1  Chittj  on  PL  4th  edit.  341, 
349. 

(6)  Bae  Ab.  Pleas  (B.  4.)  (c)  See  ibid. 
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TamUmon  in  support  of  the  declaration  was  desired       18SS. 
to  confine  himself  to  the  first  point*    The  repugnancy      ^'^^''^^ 
relied  on  is,  that  the  day  on  which  the  promise  is  ^^ 

aOeged  to  have  been  made  is  subsequent  to  that  after>  RoxBrnovov. 
wards  laid  as  the  date  of  the  administration.    But  if 
Buxkm,  executor,  v.  Nancolas  (a)  shows  that  the  pro- 
mise may  be  rejected  as  surplusage,  the  day  on  which  it 
is  made  may  be  rejected. 

[Lord  LyfMttacTf/ C  JB.  In  that  case  the  whoIe,promise 
was  not  struck  out,  but  the  action  being  by  executors 
for  money  paid  by  the  testator  Benjamin  to  the  use  of 
defendant,  the  declaradon  alleged,  that  the  defendant 
being  indebted,  he  the  said  Benjamin  (testator)  in  con- 
sideration &C.,  and  in  the  lifetime  of  the  said  Baga- 
win  promised  the  said  Benfamin  to  pay.  There  tbe 
words  **  the  said  Benjamin''  might  be  struck  out  at  the 
place  where  they  first  occur  as  insensible  without  leav- 
ing the  sense  imperfect.  It  is  however  necessary  that 
a  date  should  be  alleged  to  a  material  and  traversable 
feet] 

That  rule  b  not  uniform;  e.g.  in  real  actions  it 
suffices  to  lay  time,  as  in  the  reign  of  the  sovereign;  mere 
contradkiion  in  the  supposed  date  of  the  letters  of 
administration,  following  the  precedent  matter,  which  is 
sense,  will  not  vitiate  it.  See  per  Holtf  C.  J.  in  JVyat  v. 
Aland{b)»  Had  the  date  of  the  grant  of  the  administra- 
tion been  erroneously  stated  in  pleading  are  tenus,  the 
objection  that  the  date  was  in  the  testator*s  life-time  would 
have  been  answered  by  reading  tiie  letters  of  adminiBtra- 
tionto  find  tiie  true  date.  The  same  thing  is  done  here 
by  profert,  and  credence  must  be  given  to  the  date  of 
the  letters  tiiemselves.  Now  in  Banner  v.  RuaeeU  (c) 
it  was  alleged  that  afterwards  and  when  the  bill  sued 

(a)  U  B.  M.  55S. 

(6)  1  Salk.  St4;  Vin.  Ab.  tit.  Nonsense,  A.  pi.  3. 

(e)  1  Bing.  t3. 
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18S2.  on  became  due  and  payable,  ''  to  wit,  on  Slst  March 

'^■^'^  ISS^,**  it  was  presented  for  payment.    The  Slst  was  a 

'"°  Sunday,  but  the  day  being  immaterial  was  rejected  as 


V. 

RoxBBouoB.  surplusage,  and  the  material  fact  of  presentment  was 
left  without  an  allegation  of  lime.  So  in  this  case,  the 
day  of  the  grant  of  letters  of  admmistration  is  laid  under 
avia.,  and  if  struck  out  as  surplusage,  the  averment 
would  stand  without  a  date.  Here,  as  in  Bynmer  t. 
Russell,  the  demurrer  does  not  specially  point  to  the 
want  of  dates  as  a  defect,  by  stating  as  a  cause  that  as 
one  day  in  the  declaration  must  be  rejected,  the  mate- 
rial averment' would  be  left  without  a  date. 

AreUwld  in  reply.  The  plaintiff's  demmrer  rests 
on  the  repugnancy  of  the  dates;  and  could  not  be 
fi^amed  so  as  to  speculate  on  the  rejection  of  a  date  as 
surplusage,  where  it  was  material  tiiat  time  ^ould  be 
alleged.  No  such  inconsistency  with  previous  matter 
existed  in  Bjffmery.  Bm$$eU:  in  which  case,  after  strik- 
ing out  the  day  laid,  the  time  at  which  tiie  bill  became 
due  and  was  presented  remained  specifically  pointed 
out.  Nor  was  the  plaintiff  bound  to  prove  the  pre- 
sentment to  have  been  made  on  the  day  laid,  as  ap- 
pears from  Demkan  &  Others  v.  Biekardsom  (a),  where 
the  necessity  to  lay  some  day  was  acknowledged,  but 
the  variance  from  it  in  proof  was  held  immaterial.  • 

Lord  Ltndiiurst  C.B. — The  court  is  called  on  to 
deal  with  the  first  olgeetion  on  special  demurrer;  There 
are  two  important  Acts  in  the  case,  the  original  trans- 
action between  the  intestate  and  die  defendant,  and 
tiie  granting  the  administration  to  the  plaintiff;  and 
it  was  necessary  to  allege  a  day  on  which  each  fact 
took  place.  The  averment  then  of  the  grant  to  the 
plaintiff  of  letters  of  administration  of  the  property  of 
the  intestate  was  material  and  traversable.     It  was 

(a)  14  EMt,  f91,  S99. 
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on  that  account  necessary  to  allegei  a  day  on.wbicb  it       ISS2. 
took  place ;  fcut  a  day  is  here  allBged  wbicKlsi inconpipt-     'T^^*^ 
ent  or  impossible;  tbe  substa,D<;e  of  the  aUeig^tiQaibctiBgy  _      v. 
that  after  the  death  of  the  iatestatq,  the  de&ndw^  bad 
promised  him  to  pay  the.  debtj  wb^rcM  vx, Sifting  -v. 
Russell  tbe  matter  rejeK^ted  waa  xoere  form.  ..i  Agaip^  if 
the  day  laid  is  rejectedi  no  day;at  ,all  would  appear. 
Then  die  declaration  is  bad|  and  the  demurrer  must  be 
allowed.  . :  \ 

i 

Bayley  K — Time  and  place  muA  be  laid  in 'plead- 
ing every  material  fact.  It  w&s.i^^senktial -to  lay  a 
date  to  the  allegation  that  the  defendant  was  indebted 
to  the  plaintiff,  and  it  .would  not  l^ave  been  aufflcient 
to  state  merely  that  tbe  defendant  on  a  certain  dity  pro* 
mised  to  pay.  Tbe  omisaioa ,  to  state  a  date  tmay  be 
cured,  if  not  pointed  out  by  special  demurrer.  H^Ke 
material  and  traversable  &ot8  are  here  dCated.  The 
debt  of  the  defendant,  his  promise  to  pay,  atad  tbe  grant 
of  the  letters  of  adminiatratian.  .Now  the. cause  of 
action,  tfae  defendant's  debt  and  the  gpromiste-.to  pay, 
is  laid  in  1832,  whereas  the  lettcars  of  administnHiion  are 
stated  to  have  been  granted  to  the  pkintiff-dnilSSl. 
If  to  cure  that  inconsistency  we  strike  out  ike  date  pf 
the  letters  of  administration  aa  pleaded,  and  rely  on  the 
profert,  that  only  states  the  date  of  thenf  to  be  the  day 
and  year  in  that  behalf  above  mentioned;  and  if  that 
is  rejeded,  a  day  is  wanting  to  a  material  l^llegation* 
The  case  of  Denisam  and  Others  v.  JRicimtth^  it  a^ 
plicaUb*  Thtl  case*  ym»  an  tuition  of  ceirenant  to 
indemnify  tbe  pkdntiff  against  bills  td  be«dvawn.  The 
special  demurrer  was,  that  no  time  on>  which  tlie  plain- 
tif&  had  necessarily  paid  money  on  account  of  the  bills 
was  mentioned.  The  day  on  which  the  advance- was 
made  by  way  of  discounting  the  bills  was  stated;  but 
as  the  bills  had  some  time  to  run,  it  could  not  foe  said 

VOL.  II.  I  I 


474  CASES  IN  EASTER  TERM 

1830.       that  the  plaintiiTs  were  obliged  to  pay  their  amount  on 

^'^^'^^      that  day;  and  the  demurrer  was  allowed.   In  Bynmer  ▼. 

9^  Ru$seU,  after  rejecting  the  Slst  day  of  March,  the 

RoxvaovoB,  statement  remains,  that  when  the  bill  became  due  it 

was  duly  presented  for  payment,  which  is  in  substance 

an  allegation  of  time,  and  distinguishes  that  case  from 

the  present.    It  was  said,  that  as  the  defendant  had 

not  set  out  the  letters  of  administration  on  oyer,  he 

could  not  object  to  their  date,  but  the  plaintiff  might 

have  had  them  enrolled  before  joining  in  demurrer, 

which  is  the  ordinary  course  (a), 

Vaughan  B. — As  the  whole  foundation  of  the  plain- 
tiff's title  to  sue  in  this  action  rests  on  the  letters  of 
administration  granted  to  her,  the  grant  of  them  is  a 
material  and  traversable  fact,  requiring  a  statement  of 
the  day  on  which  it  took  place.  If  in  consequence  of 
the  repugnancy  of  the  date  laid  it  is  rejected,  no  sub- 
stantial designation  of  time  is,  in  this  casei  left;  whereas 
in  Bynner  y.  Russell  the  time  of  the  preseutment,  which 
was  material  to  be  alleged,  could  be  sufficiently  collected 
from  the  terms  of  the  declaration,  after  the  date  was 
rejected.  Then  as  the  objection  is  taken  on  special 
demurrer,  it  must  prevail, 

BoLLAND  B.  concurred. 

Judgment  for  the  defendant 

(a)  See  S  Stra.  1241 ;  1  Wils.  97« 
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In  re  Estate  and  Effects  of  Charles  Key  Bruce,  1839. 

deceased.  ^-^s^ 

IN  Trinity  termi  1831,  a  rule  was  obtained  on  the  A  ^estoto^jbe* 
part  of  the  crowni  pursuant  to  42  G.  3.  c.  99.  s.  2.  of  the  jfniM 
callini;  on  the  executors  of  Charles  Key  Bruce  to  show  '^'''.*f'  ^^\ 

,       ,  •^  resident  there 

cause  why  they  should  not  dehver  an  account,  on  oath,  rc  his  death, 
of  legacies  and  personal  property  paid  or  to  be  paid  exwutore 
or  administered  by  them,  and  why  the  legacy  duties  being  BntUh 
thereon  should  not  be  paid.  f^  G^Tat'^t 


The  affidavit  of  the  executors,  in  answer  to  the  rule,  ^^•"»  ?"4  ^" 

contained  in  effect  the  following  facts : — The  father  of  legacies  to 

the  testator  was  born  in  Scotland,  and  having  while  ?^^^}^}^ 

'  ®  jects  resident 

young  gone  to  North  America^  married  an  American  at  home  and 
woman.  Both  resided  there  permanently  till  their  J"  AmerUm. 
deaths.  The  issue  of  that  marriage  was  the  testator,  '^^  legacies 
who  was  born  m  Maryland  about  1764,  and  while  a  dents  in  India 
hoy,  was  sent  to  Scotland  for  education.  About  1788  *"^  -^nienca 
he  sailed  for  India,  being  stated  in  the  ship's  books  to  abroad  from 
be  an  American.     He  remained  in  India  till   1818,  ^^  ^!^^^ 

'  assets  in  those 

having  engaged  in  mercantile  pursuits  there,  but  never  countries;  and 
having  held  any  appointment  under  the  King  or  the  aJets,'^hich 

East  India  Company.    In  1818  he  came  to  England^  ultimately  be« 
*      m       •     rk  t    t  n   t  «      came  ayailable 

leavmg  m  Bengal  the  greater  part  of  the  property  he  for  the  pay* 
had  acquiredj  and  soon  after  proceeded  to  the  United  ™®"'  ®' 5**® 

legatees  in 

Stales,  to  see  the  estate  his  father,  then  deceased,  had  Great  Britain, 
left  hun  there.     He  afterwards  returned  U>  Europe  ftSS^'*" 
with  the  intention  of  visiting  several  places  on  the  con-  funds  and 
tinent  and  in  Great  Britain,  and  to  arrange  the  removal  E^^Q^aJiuiMs 
of  part  of  his  property  to  America.  He  finally  returned  i"  money,  were 

1      ^T  .      .  «  1  1  r^r%A       1  1  ^  -     placed  in  the 

to  the  Umted  States  about  18^,  where  he  engaged  m  Bank  of  JSn^ 
agricultural  pursuits ;  and  continued  to  draw  his  pro-  ^^  *"  ^^ 

accoaotant-generai,  to  the  credit  of  a  suit  in  chancery  commenced  by  the  Britiik 
l^tees.  Held,  that  the  testator  not  being  a  Briiiih  subject,  his  personalty  wherever 
sitoate  was  foreigD,  and  that  his  legacies  were  not  liable  to  legacy  duty. 

11^ 
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1832.  perty  thither  till  his  4^atb  on  23  December  1826w  which 
took  place  at  his  .re8J4^^^  ^^  ^^  county  and  state  of 
Nm  Yori,  By  bis  will,  dated  ip  December  1826,  he 
described  ^Jhimsejf  as  **  CkM-les  Key  Arvcf,  late  of 
Calcutta^  now  of  HjcAivoiirf,  county  and  state  qI  Nae 
York,*'  and  bequeathed  nearly  33,000/.  in  legacies  to 
persons  reudent  in  England,  Scotland^  India,  and  the 
United  Stales,  mvnj  of  them  beipg  his  relations,  and 
nientiope4  as  belopging  to  var|ous  of ,"  his  majesty V 
ships  and  regiments*  .  He  directed  hi^  executors  to  sell 
as  well  his  real  property  in  the  United  .Staie9  and 
Bengal  as  also  hi9  whole,  personalty,  and  to  apportion 
the  same  maong  h|s  legatees,  ficcording.  to  the  amount 
of  their  several  legacies,  and  appointed  three  executors, 
all  being  BrituA  aiibjects  resident  ia  England.  At  his 
dea^  he  was  possessed  ifi  Greaf  Britain  of  i^bout  165Q& 
stock  ip,  yarious  British  funds,  and  of  abbut  62822.  in 
bills  repaitted  from  India,  ^d  of  9iuch  larger  property 
in  India  and  the  United  States.  The  executors  took 
out  prerogative  probate,  and  paid  duty  on  effects  not 
exceeding  10,000/,  pei^t^in.of  the  British  legatees 
filed  a  bill  ip  9hAncery  against  the  executors  for  an 
account  an^^adpwis^atipnjof  the  pfsr^nal  estate;  and 
the  decree  referred  it  to  the  master  to  take  an  account 
of  such  persppa^ty  .as  was  npt  specificaDy  bequeathed 
and  possessed  by  them*  .  They.weie  to  be  at  liberty  to 
appoint  personsi  respectively  resident  in  India  and 
North  Amejcicft,  ^d  approved  by  the  master^  to  take 
out  admimstratiDa  ^with  the  will  annexed,  to  the  testa- 
tor's effects  in  those  couAtries,  or  to  prove  the  will  or 
obtain  lett^s  of  i^douoistration  there,  and  to  collect  the 
outstanding  pi^rsopal  estate  and  pay  it  over  to  the 
executors,  in  England,  who  were  to  pass  their  accounts 
before  the  master,  and  pay  the  balances  which  should 
be  reported  due  from  them  into  the  Bank  to  the  credit 
of  the  cause.  The  administrators,  who  were  accordmgly 


I     t 


Cause  was  shown  for  the  defendants  in  ^rimtff  tehn 
last,  and  again  in  this  term;  by  JertU  tod  Wigram ; 
the  rule  being  sup}^drted  by  the  Soliciioi^'Genercd  and 
Amo€^  for  the  crown.  •  •  ■     ' 

Arguments  for  d^fiendiuits. — The  exclusively  foi^eigh 
character  of  this  testator'  establishes  the  distinction 
between  this  case  and  all  '  those '  which  haVe  |Nre- 
ceded  it ;  for  at  the  time  of  hb  death  his  domicile  was 
American  and  not  British. '  His  domicilium  originis, 
which  was  American,  was  fully  confirmed  by  his  ulti-* 
mate  settlement  and  death ;  so  that  no  inference  to  the 
contrary  can  arise  from  his  intermediate  absence  for 
education  and  the  <acqu!sition  bf  wealth  (a) :  nor  was  he 
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appointed  by  the  executorsi  got  ii*!  and  sold  the  foreign  18d2« 
eifectsj  and  having  paid  the  Ibg^ie^  bequeathed  by  the 
testator  tp  persons  resident  iii  ImUa  and  the  United 
States,  remitted  a/boot  SdfiOOL  irom  LuUm  to  the 
executors  in  England {  ilrhich  having  been  invested  in 
bank  annuities,  were  tratlsfbrred  by  thein  to  the  name 
of  the  accountaht-gdneral  dt  &e  bank  6f  England,  to 
the  credit  of  t\it  e&use.  S!S,0OO/.  i^6r^  coUedted  in 
America,  but  no  surplus  was  r^milt^d.  '  By  ^t'der  of  4 
February  18Sl;the  stock  wad  ordered'to-be  isold,  and 
the  produce  to  be  apportioned  and  |)aid  among  the 
British  legatees  in  specifidd  proportions.  That  sale 
produced  83,975/.,  #hich  Wli)^  Apportioned  accordingly; 
but  the  SLCcouhtant^gendr&l  refused  to  pay  the  different 
sums  to  the  legatees  without  the  production  of  stamped 
legacy  duty  receipts/ olr  a'  d^r'tifi^ati^  from'  the  cbmp^ 
troUer  of  legacy  duties,  that  no  duly  was  claimed  on 
the  legacies  in  '  respect '6f  Which  liuch  sums  wbre 
payable*  '  <      .  -  . 


(a)  See  Sommnlk  v.^mitville,  5  Ves.  787. 75d.  Bfimmtict  de  'Veittbram 
ugiuficatione,  v^«  Domi^|Jmni>     > 
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1832.  a  British  subject;  the  treaty  of  September  1788,  be* 
^■^^^^^^  tween  Great  Britain  and  the  United  States,  hmng 
BfitJCE.  constituted  him  an  American  subject;  and  "  a  declara- 
tion that  a  state  shall  be  free,  sovereign  and  independ- 
ent|  is  a  declaration  that  the  people  composing  the 
state  shall  no  longer  be  considered  as  subjects  of  the 
sovereign  by  whom  such  declaration  is  made."  Doe 
d.  Thomas  v.  Acllam  (a).  Though  the  wording  of  the 
55  G.  S.  c.  184.  Sched.  Part  III.  that  duty  shall  be 
payable  "  for  every  legacy  given  by  will,  &c.  of  emy 
person  who  shall  have  died  after  5  April  1805,'*  would, 
if  taken  in  its  full  sense,  include  foreign  testators;  in  re 
Ewing  (b)  shows  it  to  be  confined  quoad  legacies  to 
Great  Britain.  The  domicile  of  the  testator  is  the 
only  criterion  by  which  the  legacy  acts  may  rec^ve  a 
reasonable  intendment  and  certain  operation,  so  as  in 
att  cases  to  fix  the  duty  on  the  estate  of  the  person  in 
certain  intended  to  be  burdened  with  it.  To  prove 
that,  it  is  necessary  to  show  that  neither  the  character 
of  the  legatees  or  of  the  personal  representatives, 
whether  British  or  foreign — nor  the  nature  or  situa- 
tion of  the  assets,  or  of  the  places  of  their  distribution, 
taken  singly  or  collectively — will  point  out  a  definite 
class  of  persons  upon  whom  the  act  can  be  held,  by 
reasonable  intendmeint,  to  operate  in  any  but  a  preca- 
rious and  uncertain  manner. 

First,  as  to  the  character  of  the  legatees.  SG  G.  3. 
c.  52.  s.  32,  provides  for  payment  of  legacy  duty  where 
the  legatee  is  abroad ;  and  Haye  v.  Fairlie  (c)  shoirs 
that  if  a  testator  dies  abroad,  and  his  executor  resides, 
proves  the  will,  and  administers  the  effects  abroad,  and 
remits  a  legacy  to  a  legatee  in  England,  no  legacy  duty 
is  payable.  Nor  can  the  situs  of  the  projierty  define 
the  class  intended  to  be  charged  with  duty ;  for  mi  re 

(a)  2  B.  &  Cr.  796.  (c)  1  BoM,  R.  117* 

(6)  Vol.  1. 103,  &c 
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• 

Ewing  shews  decisively  that  personalty,  wherever  situ-       183S* 

ate,  follows  the  testator's  domicile.    Again,  any  execu- 
tor, within  the  year  allowed  him  by  civil  as  well  as 
English  law  for  calling  in  the  assets,  might  lawfully 
change  their  situs  to  a  foreign  country,  and  having  ad- 
ministered there,  might  transmit  to  England  a  specific 
legacy,  without  bcurring  liability  to  duty.    Still  less 
can  the  character  of  the  executor,  British  or  foreign, 
govern  the  question,  whether  legacy  duty  be  payable 
or  not  ?    Thus,  if  a  testator  possessed  of  property  in 
Great  Britain^  appoints  an  executor  in  India  as  well 
as  CrreiMt  Britain,  either  or  both  executors  may  die 
before  the  testator,  or  may  renounce,  and  a  foreigner, 
if  interested,  might  obtain  administration  with  the  will 
annexed.     Again,    it   might  occur  that  an  executor 
might  prove,  and  die  before  administration.     Then, 
does  the  fixing  Great  Britain  as  a  place  of  distribution 
or  administration  clearly  indicate  that  legacy  duty  is 
payable  ?     Hay  v.  Fairlie  shows  that  no  legacy  duty  is 
payable  on  a  legacy  transmitted  here  from  India,  the 
testator's  property  having  been    administered  there. 
A  supervening  necessity  for  the  legatees  to  institute  a 
suit  here  for  such  a  legacy,  whether  against  an  agent 
to  whom  it  had  been  transmitted,  or  an  executor  who, 
having  acted  under  an  Indian  probate,  might  have 
brought  the  money  with  him  here,  cannot  afiect  the 
question  of  the  legatee^s  liability  to  duty* 

[Bayley  B.  In  Logan  v.  Fairlie  (a)  the  legacy  lapsed 
by  the  death  of  Mrs.  Logan  the  legatee,  in  England, 
during  the  testator's  lifetime.  That  appears  to  have 
occasioned  the  vice  chancellor's  opinion  in  that  case» 
that  British  administration  should  have  been  taken  out 
by  the  chQdren  of  Mrs.  Logan.  That  circumstance 
did  not  occur  in  Haye  v.  Fairlie.l 
It  IB  true  that  the  executors  are  liable  to  pay  and 

(a)  2  Sim.  &  Stu.  R.  t84»  t9i. 
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18S2.       are  suecKn  chancery,  in  respect  of  the  probate  granted 
to  them  in  Great  Britain.    The  probate  granted  here 
is  merely  to  perfect  the  title  given  by  the  Amerteam 
laws  to  recover  the  property  situate  in  Great  Briiai», 
Thus  probate  duty  may  be  payable  on  property  situate 
here,  though  quoad  alia  foreign,  e.g.  if  out  of  a  very 
large  property  20/.  only  is  situate  here,  and  the  executor 
is  compelled  to  administer  it  here.    If,  as  in  Attomejf- 
General  v.  Dimond{a),  probate  is  to  be  confined  to 
property  situate  in  this  country,  the  legatee  can  only 
be  entitled  to  sue  the  executor  here  in  respect  of  that 
property ;  and  the  court  will  not  lay  down  as  a  mle, 
that  if  a  small  sum  be  here,  the  legacy  duty  shall  attach 
on  thp  rest  of  the  property  abroad,  of  whatever  amount; 
but  that  if  no  such  sum  be  here,  or  if  here,  is  waived 
by  the  parties  entitled,  such  duties  shall  not  be  pay* 
able.    Again,,  supposing  a  legacy  duty  to  exist  in  iime* 
rica  as  well  as  in  England,  a  double  duty  might  be 
payable. 

The  testator's  domicil  at  his  death  is  therefore  the 

t  I 

only  circumstance  applicable  to  all  cases ;  for  if  it  be 
British f  the  legacies  are  liable  to  duty;  and  if  foreign, 
they  are  exonerated.  It  thus  prevents  the  fiscal  laws 
of  one  country  from  acting  on  the  property  of  the 
subjects  of  another :  see  per  Lord  Hardtdcie  (£). 
As  Ewing's  case  decided,  that  though  the  situs  of  the 
property  might  be  foreign,  yet  that  the  domicil  being 
British,  legacy  duty  was  payable,  a  foreign  domicil 
will  exempt  it  from  that  duty.  Attorney '^General  y. 
Cockerell {c),  and  Same  v.  Beatson  (</),  do  not  disprove 

this;  for,  in  the  first  case,  neither  the  domicil  or  the 

» 

fund  were  decided  to  be  Indian,  while  the  testator's 
intent  to  return  hither  was  ascertained.  In  the  second, 
the  testator,  after  leaving  India,  was  lost  on  his  voyage 

(a)  Vol.  i.  243.  (6)  Pi/hmi  v.  Pipan,  Ambl.  57. 

(c)  1  Pri.  165.  (d)  7  Pri.  360. 
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home»  and  his  intentions  not  being  ascertained,  it  is       183S, 
difficult  to  say  where  his  domicil  was  at  his  death  (a)*        j^  ^^ 
Etoing^s  case  has  opened  the  law  laid  down  in  these       Bruce. 
cases,  the  judgments  in  which  mainly  proceeded  on  the 
testators  being  British  subjects. 

[Bayky  B.  So  in  the  Fairlie  cases  the  testator  was 
a  British  subject.  Lord  Lyndhurst  C.  B.  In  AUomey- 
General  v.  Cockerell  it  is  clear  that  the  attention  of 
the  court  was  drawn  to  the  testator's  domicil,  and  that 
it  was  throughout  assumed  to  be  Indian,  In  Attorney* 
General  v.  Beatson  the  testator  had  been  resident  in 
India,  and  all  the  funds  were  there,  but  being  remitted 
to  this  country  to  one  who  administered  them  here  for 
the  residuary  legatees,  they  were  therefore  held  liable 
to  the  duty.] 

Nor  can  the  accident  of  a  suit  being  instituted  here 
by  the  British  class  of  legatees,  though  it  prevents  the 
whole  assets  from  being  administered  abroad  by  sub- 
jecting the  trust  to  be  performed  quoad  the  British 
assets,  under  the  directions  of  the  court  of  chancery, 
subject  the  Indian  and  American  legatees  to  payment 
of  legacy  duty. 

[Lord  Lyndhurst  C.  6.  In  Haye  v.  FairUe(b)f  as  in 
this  case,  the  fund  had  passed  through  the  Court  of 
Chancery,  but  that  circumstance  did  not  aiSect  that 
decision.] 

Arguments  for  the  Crown. — Admitting  that  65  G.  3* 
c.  184.  is  limited  to  Great  Britain,  this  testator  is  here 
dealt  with  as  a  British  subject,  and  unless  his  domicil 
be  exclusively  American  his  estate  is  liable.  Now  the 
executors  are  [British^  and  the  mass  of  legatees  so 
also,  some  of  the  latter  being  also  named  in  the  will 

(a)  See  Munroc  ▼.  Douglat,  5  Madd.  U.  379,  Anstruther  t.  Chalmer, 
SSiiQonsR.  1. 
(6)  1  RqM«  R»  117. 
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16S2.  as  "  in  his  majesty's  service."  The  residence  in  India 
for  thirty  years  gave  him  a  substituted  domidl  there  (o). 
lu  Bruce  v.  Bruce{Jb\  Lord  Thurlow  C.  said,  "a 
British  man  settles  as  a  merchant  abroad,  enjoys  the 
privileges  of  the  place,  he  may  mean  to  return  when 
he  has  made  his  fortune,  but  if  he  dies  abroad,  wiD  it 
be  maintained  that  he  had  a  domicil  at  home  ?"  As  to 
evidence  that  the  substituted  domicil  was  afterwards 
done  away  with,  no  letters  or  expressions  of  the  testa- 
tor on  that  subject  appear,  and  the  bulk  of  his  fortnne 
remained  in  India* 

[Lord  Lyndhursi  C,  B.  The  facts  nearly  amount  to 
demonstration,  that  if  a  domicil  had  been  acquired  in 
ImUa,  the  testator  afterwards  intended  to  acquire  or 
resume  one  in  America.l 

The  domicil,  though  not  expressly  declared  to  be 
Indian  in  AUarnetf^General  v.  Cockerell,  was  assumed 
to  be  Indian^  and  turned  on  the  act  of  administration 
in  England  of  Indian  property  found  there  unappro- 
priated. In  Attomeff'General  v.  Beaison  the  domicil 
was  said  to  have  been  in  India,  and  could  not  be  los^ 
it  not  having  been  found  that  the  testator  left  Madras 
intending  never  to  return  there  more.  In  Logan  v. 
FairUe  it  was  held,  that  the  sum  merely  remitted  to 
the  party  entitled  to  receive  it  was  not  liable  to  legacy 
duty,  but  that  the  legacy  to  the  person  previously  dead 
was  unappropriated  and  therefore  liable.  This  case 
ascertains  the  fact  which  was  in  doubt  in  Logan  v. 
Fairlie,  and  is  ruled  by  it ;  for  in  the  words  of  the 
vice  chancellor,  a  part  of  the  assets  of  this  testator 
is  found  in  England  in  the  hands  of  the  agent  of  the 
executor,  without  any  specific  appropriation,  and  legs* 
tees  in  England  institute  a  suit  here  for  the  payment  of 
their  legacies  out  of  such  unappropriated  assets. 

In  Ewing^s  case  the  executors  had  as  such  got  po0* 

(a)  Seeoite,  377.  (If)  S  B.  &  P.  ff9»  a. 
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session  of  foreign  stock,  and  had  adminbtered  H  by       18S2. 


In  re 


executing  warrants  of  attorney  for  transferring  it  to  th6 
legatees,  on  which  act  of  theirs  the  legacy  doty  Was      BbVcb. 
held  to  attach ;  so  that  the  question  of  dbmicfl  was 
secondary,  and  only  arose  in  order  to  show  the  pro- 
perty, though  foreign,  to  he  in  the  executor. 

[Lord  LyndhurH  C.  B.  The  principle  of  law  on 
which  Emng*s  case  was  decided,  does  not  differ  from 
that  on  which  Logan  v.  Fairlie  turned,  though  the  fiict 
whether  appropriation  in  the  last  case  took  place  in 
India  or  England  seems  to  have  been  differendy  ap- 
prehended. In  Ewing^s  case  the  executor  first  trans- 
ferred the  stock  into  his  own  name,  and  then  executed 
the  warrants  of  attorney.  The  court  having  held  the 
property  to  be  personal,  the  liability  to  legacy  duty 
followed  as  its  consequence.  That  appears  flrom  the 
conclusion  of  the  C.  B/s  judgment  (a).  There  the  de- 
fendant's counsel  contended,  that  so  far  as  related  to 
the  property  in  foreign  stock,  British  administration 
was  not  necessary  to  the  payment  oyer  by  the  execu- 
tors ;  but  the  court  held  that  it  was  personal  property, 
and  consequently  that  legacy  duty  was  payable  in  re- 
spect of  the  act  done  by  the  executors,  who  handed 
over  the  legacies  here.  Bayley  B.  I  doubt  whether 
any  order  for  payment  of  legacy  duty  was  ever  made 
in  Logan  v.  FairUe  (&).] 

But  conceding  the  testator's  domicil  to  be  American^ 
the  payment  of  the  assets  into  the  bank  to  the  credit  of 
the  cause  is  an  appropriation  of  them  here  by  the  ex- 
ecutors (c),  on  which  legacy  duty  would  attach ;  for  the 
legacy  acts  impose  duty  on  the  plain  fact  of  payment  by 

(a)  VoL  1. 104, 105. 

(fr)  In  that  caae  the  aown,  on  condition  of  pajring  tho  legacy  dtitji 
which  was  a  small  sufD,  did  not  press  the  parties  to  take  oat  administration. 

(c)  doch  payment  seems  an  appropriation  to  the  trusts  of  the  will.  BHi 
V.  iifctmni,  3  M»  S99. 4M. 
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183S*  an  executor  within  the  limits  of  their  operation.  Sup- 
posing on  the  contrary,  domicil  to  be  the  test  of  their 
appUcation^  and  that  a  man  domiciled  here  should 
make  his  will  here  of  personalty  in  America,  appoioi- 
ing  /imerican  executors,  and  bequeathing  legadee  to 
Americans,  that  would  be  the  converse  of  thi«  case, 
and  the  defendants  would  sayj  that  as  Ae  property 
must  follow  the  domicil,  legacy  duty  would  attach. 
But  how  could  payment  be  enforced  if  no  persons  or 
property  existed  here  ?  Were  the  funds  in  this  countiy, 
an  act  of  appropriation  by  any  executor  would  take 
place  by  probate;  and  if  a  foreign  executor  took  them 
abroad^  they  would  be  liable  to  legacy  duty  for  his 
"  retainer"  here.  The  liabiHty  would  depend  on  the 
act  of  appropriation  being  in  this  country  or  not.  So 
if  legacy  duty  existed  in  other  countries,  it  might  be 
only  payable  where  that  act  took  place.  [Lord  Lytut- 
hurst  C.  B.  If  funds  were  collected  here  by  a  French 
executor,  and  distributed  by  him  in  Fratice,  would  diat 
be  a  "  retainer"  or  appropriation  here  ?]  If  any  legatee 
was  paid  here,  it  would.  The  acts,  therefore,  lay  stress 
on^  the  executors'  appropriation,  by  the  fact  of  payment 
here,  and  not  on  the  varying  circumstances  of  the  tes* 
tator's  domicil.  Attorney-General  v.  CockereU[a)  ex- 
pressly turns  on  that  fact,  as  do  also  the  Fairlie  cases. 
Here  the  executors  do  acts  of  appropriation  here, 
which  are  the  means  of  collecting  and  bringing  the  pro- 
perty here,  fix  the  rights  of  British  legatees,  and  satisfy 
them  here*  Is  not  this  a  '*  retainer,  deUvery,  payment, 
satisfaction  or  discharge"  (&)  of  the  legacies  in  this 
country?  Surplus  funds  remitted  from  abroad  to  the 
executors  will  be  liable  to  legacy  duty,  if  fixed  by  their 
acts  here  in  British  legatees.  For  the  foreign  adminis- 
tration was  subject  to  the  previous  probate  and  decree 
here,  under  which  also  the  ultimate  distribution  to  the 

(a)  1  Pri.  181.  (b)  ^  G.  S.  c.  5«.  a.  6. 
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legatees  under  that  authority  took  place  here.  So  these  .1833. 
executors  were  brought  to  account  in  England:  whereas 
in  Attorneff'General  v.  Cockerell  the  will  had  been 
proved  by  Daff^  one  of  the  executors  in  Indiay  and  the 
assets  realized  there,  and  it  was  only  on  his  death  that 
the  defendant,  another  executor,  was  obliged  to  proTC 
the  will  in  England^  in  order  to  receive  such  realized 
assets  from  the  executors  of  Duff.  There  the  defend- 
ant represented  the  original  testator.  [Lord  Lyndhurst 
C.  B.  The  payments  to  foreign  legatees  by  persons 
acting  as  administrators  abroad,  were  substantially 
made  by  the  executors  according  to  the  decree,  those 
administrators  being  liable  to  be  sued  in  foreign  courts.] 
It  maybe  conceded,  that  if  assets,  situate  and  collected 
in  America,  are  paid  to  legatees  there  in  a  due  course 
of  administration,  they  would  not  be  liable  to  duty^ 
though  the  surplus  remitted  would  (0)» 

The  judgment  of  the  court  was  afterwards  delivered 
by  Batley  B.  at  the  request  of  Lord  Lyndhurst  C.  B. 
who  was  absent. 

In  this  case  the  court  entertains  no  doubt.  The 
testator's  father,  a  native  of  Scotland,  went,  when 
young,  to  America,  fixed  his  residence  and  married 
there,  and  with  his  wife  lived  and  died  there.  The 
testator  was  born  in  Maryland,  in  the  year  1764;  he 
was  sent  when  much  under  twenty-one  years  of  age 
to  Scotland,  and  in  1788  sailed  to  the  East  Indies, 
where  he  continued  till  1818,  a  period  of  about  thirty 
years.  When  he  went  out  in  1788,  he  was  entered  in 
the  ship's  books  as  an  American.    In  1818  he  returned 

(o)  On  the  firsi  argmnent  the  court  adjourned  their  judgment  till 
Jeekum  v.  Forbts,  (^ante,  354i)  a  case  involving,  as  then  stated  (pp.  373^ 
374),  a  question  of  probate  as  well  as  legacy  duty,  should  be  argued.  That 
case  having  been  heardi  judgment  was  given  In  this  case  on  the  last  day  of 
the  term. 
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1882.       to  Eurcpei  leaving  behind  him  in  Bengal  the  greater 
part  of  the  property  which  he  had  acquired  in 


ill  K 
Bavcs.       cantile  pursuits,  and  then  went  to  Atmeriea  to  aee  hit 

ftmily,  and  the  property  which  his  fiither,  then  deeeaaed, 

had  left  him  there.    He  afterwards  left  America  to 

▼isit  different  parts  of  Etigland,  Scotland^  and  the 

Continenti  and  to  make  arrangements  for  the  removal 

of  the  greater  part  of  his  property  to  America.     On 

his  final  return  to  the  United  Siatett  he  commeneed 

drawing  his  property  there,  and  continued  to  do  so  till 

his  death,  which  happened  on  the  23  November  1896| 

at  his  residence  in  New  York. 

He  describes  himself  in  his  will  as  *'  late  of  CatemUot 
and  now  of  Riehmond,  in  the  county  and  state  of  Nem 
York*'  By  his  will  he  gave  legacies  to  persons,  aone 
of  whom  were  then  resident  in  Great  Briiain^  some  in 
India,  and  some  in  America.  He  left  a  personakj  in 
England  under  10,000/.  and  bequeathed  legacies  to 
English  residents  to  an  amount  exceeding  SOfiOOL 
The  probate  duty  has  been  paid  on  the  fiinds  in  Chan- 
cery, and  a  bill  has  been  filed  by  some  of  die  J3rs<ssi 
legatees  for  an  account  6t  the  testator's  estate.  The 
issue  has  been,  that  the  assets  have  been  sold,  and  Uie 
produce,  8S,976/.|  has  been  apportioned  amongst  the 
British  legatees.  The  question  is,  whether  the  legacy 
duty  is  payable  upon  that  sum ;  and  upon  conaiderm- 
tion,  we  are  aU  of  opinion  that  it  is  not. 

Upon  the  fSeu^ts  stated,  it  seems  to  us  to  be  dear  that 
the  testator  was,  at  the  tune  of  his  death,  a  dtisen  of 
the  United  States,  and  not  a  British  subject;  that 
his  personalty,  wherever  situated,  was  to  be  deemed 
not  British,  but  American  property;  and  that  neither 
he  nor  his  property  were  liable,  generally,  to  be  bound 
by  British  statutes,  or  to  contribute  to  the  support  of 
the  British  government.     He  was  bom  indeed  in  a 
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proviooe  whichi  at  the  time  of  bis  father's  deaft,  was  a  i8S9. 
part  of  the  BriiUh  dominions ;  but  upon  the  first  traaAy  Vi^s/^^^ 
between  this  country  and  the  Umted  State$t  he  had  ^tres 
the  option  of  continuing  to  be  a  BriiUh  sufcjiect  or  of 
ceasing  to  be  suchi  imd'  becoming  to  all  intents  and 
purposes  merely  an  American.  It  seems  to  us  that  he 
made  his  election  of  the  latter.  In  1788»  which  was 
after  the  date  of  the  treaty  between  this  oountry.and 
the  United  Statei,  he  went  to  India  from  this  oountry, 
describing  himself  and  being  entered  in  the  ship's 
books  as  an  American,  which  would  of  itself  be  suffi- 
cient to  show  his  election.  In  his  will  he  described 
himself  virtually  as  of  the  United  Statee,  and  waa  resi- 
dent there  when  he  died.  He  was  not  Iherefere  a 
British  subject  when  he  made  his  wiU  or  when  he  died; 
nor  was  he  or«  as  it  seems  to  us«  his  personal  propwty 
bound  by  the  statutes  of  this  realm ;  so  that  though  he 
bad,  when  he  diedi  some  personalty  in  Great  Britain, 
it  mustf  according  to  Emng'B  case»  be  deemed  foreign 
property*  and  liable  to  American  legacy  duty,  had  any 
such  existed  i  and  he  had  a  right  to  transmit  the  per- 
sonal property  which  he  had  here  to  whom  ho  would, 
free  from  every  British  burden. 

Had  this  testator  made  foreign  executors,  and  ^ven 
no  legades  except  to  foreigners,  there  can  be  no  doubt 
but  that  the  executors  would  have  been  entitled  to  have 
removed  the  whole  of  the  property  from  this  kingdom, 
and  to  have  paid  the  foreign  legatee  in  full,  without 
deduction  except  &r  the  probate  duty,  which  wouhl  be 
imposed  upon  that  property  of  his  which  he  suffered  to 
be  in  this  kingdom ;  so  that  if  his  executes  or  legatees 
had  been  foreigners,  they  would  not  have  been  liable  to 
the  legacy  duty.  These  executors  and  legatees  are  in- 
deed British  subjects,  and  as  such  subject  to  British 
Uws;  but  can  those  facts  vary  the  case  as  to  them  where 
testator  was  a  foreigner  and  the  property  to  be  deemed 
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183^.       foreign  ?    They  are  the  m04ium  .by  wbpin  the  property 
^''^^      belongii^  to  the  .testaAor  is  to  h^  distributed.    C»  it 

Bauc£.  make  any  difference  tbat  the  legatee  is  a  subject  of 
this  realm?  The  dqty  is  on  the  legacy  given  by  tbe 
testator ;  and  though  its  burden  falls  on  :the  legatee,  it 
falls  also  on  the  gift  of  the  testatox;  diminishing  also 
what  he  gives.  Now^  had  the  legatee  been  a  fqreigner, 
he  would  have  taken  his  100 .  per  cent  $  -but  beiog  t 
British  legatee,  rettd^nt  in  Great  BritaiUf  it  is  con- 
tended that  the  testator  gives  only  90  per  cent,  and 
10  per  cent*  to  the  British  government ;  a  strong  mo- 
tive to  discourage  a  foreigner  fnom  inyesting  propertj 
in  British  personalty,  or  making  British  executars  or 
legatees,  if  the  circumstance  of  their  bmng  pecsonally 
ametiable  to  the  laws  of  this  country  would  render  the 
property  bequeathed  them  by  a  foreigner  liable  to  such 
a  deduction. 

Therefore  upon  the  principle  that  the  testator  is  not 
a  British  subject,  or  bound  by  the  htws  of  this  king- 
dom, and  that  he  is  entitled  to  consider  his  property, 
though  locaUy  here^  as  tiotbrnng  ^kto  property  of  a 
British  subject,  but  of  a  foreigner  or  an  American^  we 
are  all  of  opinion  that  the  legacy  duty  in  this  case  is 
not  payable*  The  circumstances  I  have  mentioned 
plainly  distinguish  this  case  from  the  authorities  of 
the  Attorney -General  v.  Cockerett,  the  Attorney- 
General  v«  Beatson^  and  Logan  v.  FairUe;  for  with- 
out expressing  any  opinion  whether  the  legacy  duty 
would  or  would  not  be  payable,  where  the  testator 
was  a  British  subject,  but  not  resident  in  Great  Bri- 
tain when  he  made  his  wiU,  but  disposing  by  it  of 
property  which  he  happened  to  have  in  this  kingdoiB 
^t  that  time,  those  cases  are  distinguishable  in  this  re- 
spect, that  in  each  of  them  the  property  belonged  to 
British  subjects,  who  being  resident  in  India  and  origi- 
nally  British  borui  were  therefore  liable  to  be  bound 
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by  all  acts  made  by  the  British  parliament,  in  tenns       i632. 
sufficiently  comprehensive  to  include  them.    That  case,      ^^^n-"^ 
as  it  seems  to  us,  is  otherwise  with  this  testator.    The       Bruce, 
legacy  duty  is  in  substance  a  burthen  upon  a  testator's 
property.    Then  if  he  were  not  to  be  bound  by  the 
laws  of  this  country,  every  100/.  which  he  proposed  to 
give  to  his  legatees  would  pass  into  their  hands,  wbilst  a 
decision  that  his  property  was  liable  to  the  burdens  of 
this  kingdom,  would  prevent  any  British  legatee  from 
obtaining  more  than  90/.    That,  as  it  appears  to  us,  is 
not  the  principle  upon  which  these  acts  of  parliament 
ought  to  be  construed.    We  are  therefore  of  opinion 
that  the  legacy  duty  is  in  this  case  not  payable,  and 
consequently  that  the 

Rule  must  be  discharged. 


Thorpe  against  Worthy. 


A    judgment  had  been  signed  under  a  cognovit  for  The  reasonable 
paying  debt  and  costs  as  between  attorney  and  costs  of  wrv- 

^  ''     ^  ,  '  •    ing  a  notice  of 

client.  The  defendant  never  appeared,  and  had  no  attor^  taxation  on  a 
ney.    The  notice  of  taxation  being  fixed  for  the  follow-  ^j^^"^*" 'th^" 
ing  Wednesday,  was  sent  by  post  on  Saturday,  5  May,  country,  and 
the  .day  of  its  date,  to  an  attorney  living  at  Exeter,  l^^^ly  ^iu  be 
who  had  served  the  defendant  with  process  in  that  allowed,  and 
neighbourhood.  .  The  defendant  having  lefb  his  former  restricted  to 
residence,  the  intended  service  could  not  be  effected,  ^?  charge  for 

a  letter  bjr 

and  on  the  7th  the  notice  was  sent  on  to  an  attorney  at  post. 
Torrington,  who  served  the  defendant  on  that  day,  at 
a  place  four  or  five  miles  ofi*,  and  charged  for  the 
service  (including  postage,  journey,  horse-hire,  and 
letter  to  the  plaintiff's  London  agents,)  1/.  \2s.  At 
the  taxation  on  the  9th,  the  master  struck  out  that 
TOL.  ir.  K  K 
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Thoapb 

V. 
WORTHT. 
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charge^  on  the  ground  that  the  notioe  might  hare  been 
aent  by  ihe  poati  and  onlf  alkmed  for  a  letter  to  Ae 
correspondents  at  Exeter,  as  if  sent  by  post  to  the 
defendant  at  that  place. 


Keify  moTed  to  review  the  taxation*  The  qnea&ni 
is  not  whether  1/.  I2s.  is  a  reasonable  charge,  bat 
whether  any  thing  more  than  the  oosts  of  a  letter  by 
post  is  in  future  to  be  allowed  for  serrice  of  a  notice  of 
taxation?  Now  Reg.  Gen.  Trin.  1  Witt.  4.  [  Vol.  I. 
6S3*]  is  here  complied  with,  and  defendant  might  have 
attended,  as  he  had  a  clear  day's  notice  of  taxation. 
Besides,  the  service  should  be  eflfected  in  such  a  manneT 
as  would  enable  the  plaintiff  to  prove  it  to  have  taken 
place  in  time^  but  a  notice  sent  by  post  to  places  not 
being  post  towns,  would  seldom  arrive  in  time  to  be  of 


use. 


Bayley  B. — The  enabling  a  party  to  attend  the 
taxation  of  costs  is  an  object  of  great  importance,  and 
I  think  that  the  master  should  allow  expenses  reasona- 
bly incurred  in  serving  a  defendant  with  the  notice  of 
taxation,  in  such  a  manner  as  would  put  him  in  a  condi- 
tion to  attend  if  willing  to  do  so. 


Per  Curiam. — Referred  to  the  master  to  review  and 
allow  a  reasonable  sum  for  the  service  made,  having 
reference  to  the  terms  of  the  cognovit. 
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i^auut  GoiiK.  **^- 


X)  AIL  had  been  changed  by  order  of  a  baron  under  costs  of  bail 
Reg.  Gen.  Trin.  1  W.  4.  [Vol.  1. 521.]    The  sub-  ?J*j""J^^^^^^ 
stituted  bail  appeared  to  justify.     They  were  opposed^  for  that  pur- 
on  the  ground  that  the  costs  of  the  order  had  not  been  ^^^'^fo^**^ 
paid;  the  order  being  conditional  ''  till  costs  paid.^        the  bail  can 

In  support  of  them  it  was  said,  ^hat  it  was  sufficient  ^^^^  ^' 
to  produce  the  order  in  court,  and  to  tender  the  costs; 
to  which  it  was  objected,  that  an  appointment  to  tax 
should  have  been  made,  and  that  the  offer  to  pay  costs 
was  only  to  pay  such  ^'  as  the  plaintiff's  attorney  should 
be  entitled  to.'* 

GuRNEY  B*— The  defendant  offers  to  pay  whatever 
costs  are  due.  The  plaintiff  says  he  does  not  know 
what  that  sum  is,  as  no  appointment  to  tax  has  been 
given.     The  bail  cannot  justify  till  the  costs  are  paid. 


*    -i  lu      I    I    ii     >li 


3B 


Darlii^£(  againH  Ht^TCHiKsox. 

T)  AIL  were  stated  by  affidavit  k»  lire  at  Newcasthf  Affidavit  of 
and  to  be  possessed  of  property  consisting  of  book  i^\^!^i^n 
debts  to  the  anumnt.of  a  sum  9tatod^  ^®  eountry, 

statad  tbo  bail 
.    tobopOBsessed 

Buabjf  objected  that  the  affidavit  was  insufficienti  as  ^^^^^  ^"^ 
purporting  to  comply  with  the  form  of  affidavit  in  Reg*  amount,  witb* 
Gen.  TVin.  1  Witt.^.  [Vol.  1. 621  &  634.];  for  thebafl  gtoti^^J'St 
might  be  specially  possessed,  or  might  receive  the  pro-  Mcb  of  the 
perty  only  for  the  occasion  to  enable  him  to  swear  that  ^orth  doable 
affidavit,  without  being  worth  double  the  sum  for  which  ^5^^°?  ^'^ . 

-^  _  1.11         1.  .         i«         which  defend' 

toe  defendant  was  held  to  bail,  above  his  own  just  debts,  ant  was  held  to 

bail  above  his 
own  jnst  debts,  or  every  other  sum  for  which  he  might  be  then  bail : — Held  bad,  bat 
time  given  to  amend  on  payment  of  plaintiff's  costs  of  the  day  occasioned  by  the 
affidavit. 

KK2 
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1839.       or  the  sums  for  which  he  might  then  be  bul  m  other 
aetionfs^  ad'  tequired  hyReg*  Oen^'HiL  2  WilL  4.  No. 


Darlino 

V. 
HUTCHIMSOH, 


.  GoRNEY  B. — After  referring  ^  diose  rules  and  to 
Reg.  Gen.  Trin.  1  WiU.  4.  No-  S.  [Vol.  1-  581],  gave 
a  week's  time  to  amend  the  affidavit,  on  payment,  by 
defendant,  of  the  plaintiff's  costs  of  the  day  occasioned 
by  the  affidavit,  and  on  terms  of  taking  short  notice  of 
trial  and  putting  tbe  phdiltiff  in  the  same  'itituaition  as  if 
JQstiflcation  hfld  theA  taken  place. 

A  Kke  point  aroi^  and '  was  similarly  disposed  of, 
1 )  ffbpemier  18S0,' vi  the  ease  of  Sifnp0OfifB  bail« 


;  i5S5Sl35ii5S55^^ 


Thynne  against  Woodmak. 

A  special  de-    HPHE  declaration,  entitled  generally  as  afHUary  term 

TilIIL'ia  i^i  ^«  ^'^  «•  of  that'term  OB  1st  Feirmary,  the 

plea  in  bar,  ^ay  aftef-  it  ended'*  The  •  speoial  memcvanduni  stated 
forefa^L/^  the  bringing'iof  the  bill  into: t^e  office  of  the  derk  of 
after  a  f^eneral  ^y^^  dedaratlbns' on  the  lltii>  JamutPUf  and- the  biU  pro- 

impariaoce. 

The  court  ceeded  to  titate,  (Siat  <on  ^  fiOth  Jaimarif  the  defend- 
S!  autE*  ^^  ^^  indebted.  *  On  16th  Feirwary a  general  impar- 
ing  a  plaintiff  lanco  wfts  granted  to  this  tenh  \  on  lOtk  AprU  defend- 
roent"o"ir^-  ^^^  demurred  8pecitdly,'adBig^ng  for  cause,  that  by  the 
gnlarity,  bat  plaintiff's  biU  alleged  to  be  broikght in  on  1 1th  Jamory, 
to  take  that  ^^  defendant  Wais  stated  to  be  indebted  to  plaintiff  on 
ste|>  at  his  own  gQth  January,  that  being  a  day  after  the  bill  was  filed, 

and  within  the  term  of  which  the  declaration  was  enti* 
tied  generally.  The  plaintiff  being  ruled  to  join  in 
demurrer,  made  up  and  driivered  a  demurrer  hoA  to 
the  defendant's  attorney,  the  joinder  in  demurrer  not 
being  signed  by  counsel. 
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Thynmb 

V. 


Mangel  for  plaintiffi  moved  for  leave  to  sign  judg-  1833. 
ment  for  irregularity  in  thafi  omisBion.  The  plaintiff 
cannot  reply ;  and  as  the  defendant  cooldnot,  after  im- 
parlancei  have  pleaded  in  abatement,  he  cannot  demur  Woodmak. 
specially.  In  TmnpMn  Vb  C»Uer  (tft).  it  is-  said,  th»t  a 
defendaet,  by  entering  into  deibnde  and  by  imparkmce, 
admits  .the  biU  to  be  good.  He  also  cited  Brtnoster  v. 
Capper  (fi).  ♦ 


i< 


Bayjley  B*  (e)«^WQr think.  W^oi«ght  not,  toi  inter- 
fere in  the  manner  suggestedr  It  appeai-Si.lpi^me  an 
entirely  novel- course  to  desire  4he.  court,  to  authorize 
a  party  to>  sign  judgment^  for  :a  plavHiff  must  alirays 
exercise  any  right  he  may  possess  to  do  so  at  the 
peril  of  having  it  set  aside  with  costs.  In  support 
of  this  motion  it  has  been  said>  that  the  plaintiff  can 
adopt  no  other  proceeding;  but  the  obvious  course 
pointed  out  by  this  special  demurrer  is  to  amend. 
That  can  be  done  at  an  expense  infinitely  less  than  that 
of  this  application^  '  The^caae  oiled  from  Yeherton  was 
of  a  plea  in  abatement^  which  it  is  well  known  can  only 
be  pleaded  ittthe  first  ipstanoe,  and.  never  after  a 
general  imparlance^  Bat  here,  the, 'defendant  being 
entitled  to  an-  imparlasAe^  takes  it,  and-  afterwards  de- 
murs spedaUy^  when  he  finds  from  the  declftration  that 
the  cause  of  action  accrued  nine  days  after  the  bill  was 
filed.  I  know  of  no  rule  by  which  a  par^  i^  precluded 
from  taking  advantage  of  this  defect ,  by  special  de- 
murrery  which  i&  not  a  diktory  plea,  but  a  plea!  in. bar, 
as  appears  by  ilE  iconchision.  It  would  be  •  contrary  to 
all  precedent  to  grant  this  application.^ 

Vauohan   B. — The  step   ^f  signing  judlgment  is 
always  to  be  taken  by «  plaintiff  at  his  own  risk«    And 

(a)  Yelycrton,  llj.  (6)  1  WiU.«6l. 

{e)  Lord  lyfid/writ  was  sitting  in  equitj^. 
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1888.       it  ul  i]K>t  a  oonreiiieiil  eoufve  io  call  o*  the  Court  to 
jT'^^^      decide  ^  |M^rt  tbe  questioii  et  irregulnnly  ia  so  doieg. 

WooDVAv.        BoLXAND  and  Gurhby'  B.8  eoneumiig, 

BxSt  veflised. 


Qiktre,  if  coun-  The  defendant*^  attorney  afterwards  signed  judgment 
sd's  sigoaturo  as  for  want  of  a  joihder  in  demurrer.    A  rule  having 

18  necessary 

to  joinder  in     been  obtained  to  set  aside  that  Judgmfetit  for  Inegiduity, 

demurrer. 
A  party  to 

if?bom  a  de-  Crowder  showed  caui^e.    The  johider  in  demurrer 

delivered  can-  si^ould  have  been  signed  by  counsel,  Brooher  v.  Simp-- 
not  »gn  j|idg.  ^f^  (a),  Douglaa  v.  Child  (b).  Reg.  Gen.  HiL  9 
retains  it.  Will,  4.  No.  lOf  •  {oifii,  p.  SSO)  does  not  apply  to  laaues 

inlaw.  [Bayley  B.  The  joinder  in  demurrer  asderts 
nothing,  so  that  the  counsel's  signature,  whidi  b  only 
required  to  control  improper  allegations,  is  unnecessary.] 
Secondly.  The  declaration  was  entitled  generally  as  of 
Hilary  tem  S  WiU,  4.  The  cause  of  action  is  stated 
in  the  declaration  to  have  arisen  on  the  SOth  Janmafy^ 
whereas  the  term  began  on  the  11th.  But  Ae  de* 
murrer  book  was  afterwards  made  up  with  a  proper 
entry  by  the  plaintiff  of  a  special  memorandum,  dius 
correcting  the  error  and  taking  away  die  ground  of 
the  demurrer. 

\Bayley  B.  Dodsworih  v.  Bowen  (e)  shows  the  plaintllF 
might  amend  the  bill  by  introducing  a  special  memoran- 
dum, for  the  bQl  is  filed  some  day  in  the  term,  whidib 
not  necessarily  the  first  day.] 

Lord  LtndhursT  C.  B.  —  The  record  is  not 
amended,  for  the  bill  is  in  fact  what  it  was  before, 

< 

(a)  2  Bos.  &  P.  $S6,  n.  (0  U  ikH^  (0  «  T.  R.  $S9w 
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though  now  prefiM^d  by  a  special  memoraiiduni,  which       1888* 

answers  the  ohjectjoii  to  the  general  tide*     But  a 

ground  of  demurrer  remains  in  the  body  of  the  declara- 

tion,  which  still  states  the  defendant  to  be  indebted  on 

a  day  after  the   bill  filed«     That  should  have  been 

amended  under  a  judge's  order.    If  the  demurrer  book 

was  not  properly  made  up,  the  defendant  had  a  right  to 

refuse  to  accept  it,  or ^  if  he  accepted  it  inadvertently 

and  fotuid  it  defective,  he  might  afterwards  return  it. 

I  think  that  ia  this  case  he  should  have  so  retiurned  it 

on  discovering  the  error,  and  that  then,  if  at  all>he  might 

have  signed  judgment ;  but  he  had  no  right  to  take 

diat  step  after  Ij^aviiig  accepted  it;  or  whUe  keeping  it 

in  bis  ppas#s#o|ii. 

The  Co^p  set  aside  the  judgment  without   costs, 
direcljng  the  pai>er  book  to  be  then  returned. 

.  Mansef  in  support  of  the  rule. 


It  *■ 


ALfiXAKOB&  agakkii  Mivtou* 

f^VRWOOD   moved  to  cancel  a  bail  bond  for  a  ©f  deponent  in 
defect  in  the  affidavit  to  hold  to  bail,  only  stating  an  affidavit  to 
the  residence  of  the  deponent  thus,  *^  A*  B.  clerk  to  properly  stated 
8. A.  and  J.LI,  ot  Chiswell  Street,  Finsburtf,  in  the  sAJkJ.LL 
county  of  Middlesex^  stable  keepers,"  of  ChitweU- 

^  *  ^reet,  in  the 

county  of  Mu^- 

Bayley    B.  — The   description  of  a  deponent  as  ^^^^^y  stable- 

„    -    _  ,,111  .IV        keepers,"  with- 

clerk  to  an  attorney,    whose  address  is  stated,  nas  out  more  parti- 
been  held  sufficient*  for  he  may  be  found  at  his  em-  ^l*jj?>  ^^^ 

residencew 
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18S2.      pIoyer|s  ^ae  .(ja)  .from  itiise  lia  ihe  momuig  to  the 

^''^"*        ,    ..I  ..(.  111'!       .  '.  ;Rukve(iiaed. 

"'     '••'  x^y B^  t  w.  ks.  io$.  fCMityiitis; 

•  «       I  .    i.jI)  'I    •  li    .   1     !.»!•'     -      '       '  I.  « ■       I 

/irrM r  (  ,•»    tun  i  i\    |iff^w^i^4"H> » 

i'     'H  !•      •,'•!•'    Mm  '     I  •     ■  I.  • :        ■       ;     >  •    . 

Where  mesne     /I'  AAJ liABLE ^tkd ^mlhui  Wiis  ii^su^d  I'eturnable  the 

reTumabTe^n  ^'^^^  ^Y^f  <«*»'•  ^'J^  «b<^  affidiitit  to  hbid  to  baSi 
the  first  day  of  the  d^fettBaAt  Wad  Stated  tin  be  indebted  to  tfa^'plaintiff 
plication  to  ^^  ^^^  sum  of  14/.  CD  a  bill  of  exchange  drawn  by  the 
ba!l'bon"/t'*'*  defendank  oh'  •and''kcefepteA  by  We**;  payable  to  the 
be  cancelled,  ord^r '  of '  the  ^dtifeMdafitt '  hV  W  c^riiiti  d^  now  past^  and 
U^eaffiSio  ^"iyilidotied  to  the  t*kte«ff;  attd  in  the  forthet  stun 
hold  to  bail,  of  10/.  Mi  'opwai^fi  foV  tHon^y  lent  by  the  plaintiff  to 
within  the  *  *  ***«  defendant.  •  ' 

time  for  put-  < '      '  »        »   •  • 

above!  ^^  06dsM  dbt&fned  &'  rilte  to  dhow  cause  why»  on  enter- 

ing 'a'  bolbiidM  appearanfee!,'  the  bail  bond  given  to  the 
sheriff  of  Midd^etoti  the  arrest  of  the  defendant  in 
this  cause  should  not  be  delivi^red  up  to  be  cimceUed; 
and  why  the  plaintiff  should  not  pay  to  the  defendant's 
attorney  th^  costs  df  l!he  application,  on  the  ground 
that  the  dishonor  of  >tfie  Mil  b^  the  acceptor  was  not 
stated^  itt  the  ^bove  affidavit  of  d^bt/  JSttdhe^orlA  r. 
Levy  (fi).    The  rule  was  drawn  up  on  the  28th  AprO. 

TdfnlinsM  sbow^  cause.     The  defendant  i»  here 
swotn^i^be  IwiMeA  to  the  plaintiff  in  14/.  on  die  bill; 

(6)  7  Bing.  $51.    The  affidavit  did  hot  show  ftjf  vhom  the  bill  was  in* 
dorscd  to  plainiifl'.  See  Lewiz  r^Gomp«rl«»  wnU,  51 1. 
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now  if  the  bill  wa«  not  dtie  or  not  diBhonored/  the  plain-       1888* 

tiffmightboindictedforperjury;  I)(M$onyn'Mareh{a).      x„ckbb. 

That  case  has  been  since  overruled  on  another  groond,  v. 

viz.  that'  the*   affidavit  did  not  show  the  bill  to  be 

due^  Edwards  v.  I)ick  (b) ;  but  the  explanation  given 

by  Bayley  J.  in  Jackson  v.  Yaie  (c),  that  in  Davison 

V.  March  t|ie  defendant  was  stated  to  be  indorsee  of 

the  bill,  and  being,  as  such,  only  a  collateral  security, 

could  not  be  indebted  unless  the  bill  had  become  due 

and  was  dishonored,   applies  to  this   case,  where  a 

drawer  is  sued  on  a  bill  which  is  stated  ^l  the  affidavit 

to  haye.^ieen.acQ^pted  and  to <be  payable  cM^ciagriMi^f; 

the  abyeDpe  of  which,  lattfir  ^tatenyent  was  th^  ground 

of  the  fieq^ion?  in  Jackson  v.  Yate  imd  Machu  v* 

Frascr(d). 

But  the  motion^  came  too  Jkte  on  the  ^th  4prilf  for 
two  further  steps  l^^  been  previously,  taken  by  the 
plabtiff.  The  writ  be^g  returnable  on  the  first  day  of 
term,  the  16th|  tbe  time  for  putting  in  bail  above  by 
the  defendant  elapsed  on  the  5th  day  of  term,  it 
being  a  town  cause ;  D' Argent  v.  Vivani  {e)»  On  the 
16th  a  declaration  was  filed*  and  the  sheriff*  was  ruled 
to  return  the  writ ;  on  the  26th  he  was  ruled  to  bring 
in  the  body,  and  a  rule  for  an  attachment  has  been 
since  obtained  against  him* 

Godson  coutr4.  Buciworth  v.  X^ry  is  decisive  on 
the  first  point.  ,  As  to  time,  this  application  is  on  behalf 
of  the  l)ail,  th^  defendant  having  absconded  to  jffoUand* 
the  sheriff  had  four  days  from  th^  first  day  of  term 
before  he  could  be  compelled  to  return  the  writ.  Then 
tUl  baU  above  »re  put  in,  they  had  no  opportunity  of 
knowing  the  contents  of  the  affidavit  on  which  the 

(a)  1  New  R.  157.  (6)  3  B.  &  A.  496.    See  Uacku  ▼.  Frowr,  7 

taunt  171. 

(c)  2  M.  &  S.  475.  id)  7  Taant.  171.    But  see  per  if.  Tark  J. 

7  Biog.  252,  and  Bayley  J.  2  M.  &  S.  475.         (0  1  Eait,  350. 
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arrest  took  place.  FoiuriOther  days  of  buaimess,  beg^ 
ning  the  2(Hh  {Good  frUikltl)  and  ending  with  the  S4tb, 
are  also  to  he  deductedi 

Bayley  B. — This  application  came  too  late.     The 
day  on  which  the  sheriff  would  be  compellable  to  return 
the  writ  is  of  no  consequence.    This  being  a  town  cause 
the  defendant  ought  to  have  put  in  special  bail  within 
four  days^  exclusive  of  the  return  of  the  process ;  and 
had  he  proceeded  promptly  to  do  so  this  application 
would  have  been  too  late  ii^  (after  rejecting  the  four 
days  (a))  it  had  been  made  on  the  25th.      The  de- 
fendant is  identified  with  the  bail  below^  and  they  are 
interested  (A)  in  his  putting  in  and  perfecting  bail  above 
in  due  time.    Then  the  interval  between  the  first  and 
fifth  days  of  the  term  was  the  period  within  which  the 
correctness  of  the  affidavit  to  hold  tq  bail  should  have 
been  inquired  into^  to  see  whether  bail  above  should  be 
put  in  or  not.    Hkd  this  motion  been  made  within  that 
time  {d)f  the  plaintiff  by  discontinuing  might  have  saved 
costs'and  is&ued'a  new  writ;  whereas  if  this  rule  should 
be  made  absolute  he  would  be  left  in  a  worse  condition^ 
having  incurred  gi5eat  eitpdnsei  and  a  new  writ  would 
be  useless. 

Vauohan  B.  concurred. 

BoLLANEf  B. — Mr.  Baron  Wood  said,  in  Warren  v. 
Crossed),  that  a  party  must  come  as  early  as  he  can  to 
complain  of  an  irregularity ;  but  that  though  he  may 
move  to  set  aside  irregular  proceedings  after  a  further 

(a)  Seel  W.  4»  c  3.^  11  G.  4.  and  1  H^.4.  c.  70.  s.  6.^  and  Rag. 
Gen.  Easter  9  W.  4.  po$t,  503. 

(6)  See  Chapman  v.  Snovi,  1  B.  &  P.  133.  Ill  Hartuon  y.  Hooiet,  5  Bun. 
2683,  Lord  Mm^idd  md,  that «'  notfaiog  can  be  a  peiibrnMncc  of  tlie  eoo- 
(|jtion  of  Uie  bail  bond  but  puUipg  in  bail ;"  and  a  render  alter  bail  boad 
given,  but  before  tbe  leturn  of  the  writ,  was  lield  not  sufficient  to  protect 
tbe  bail. 

{c)  See  per  Iiord  Ktnym,  D* Argent  ▼.  Viumt,  1  $ast» 335.    (d)  9  Pxi.  6^. 
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step  has  been  taken,  (for  a  plamtiff  might  otherwise  in  1682« 
all  cases  cure  his  own  irregularities)|  yet  that  whether 
he  must  come  in  the  first  instance  or  may  wait  for  a 
further  proceedbg,  must  always  be  determined  by  the 
circumstancesy  as  must  the  question  of  costs.  He  also 
said  that  if  a  party  does  come  immediately  to  complain^ 
he  ought  to  have  his  costs  if  he  succeeds  in  his  applica- 
tion. That  case  was  one  of  nice  distinctions!  but  em- 
braces the  present. 

GuBNEY  B.  concurred. 

Rule  discharged  with  costs  (a). 

(d)  Se«  B^.  Gtn.  MU.  t  WUL  i,  No.  33.  wte,  di3.. 


Kerbey  against  Jenkins. 

A  RULE  far  setting  aside  aniotetbcutory  judgment  A  co^iovit 

and  subsequent  proceedings^  for  irregularity,  wm  ^l^,  d^i^m 
obtained  on  the  defendant's  affidavit^  that  on  SA^JTamt^  sued  oat,  and 

i_.j  L'l.  ^^  ..  I't    before  It  18 

orjf  he  Signed  a  paper,  which  was  the  cognovit  on  woigo  served. 
judgmeBt  was  enteved  upi  bat  that  he  waa  n^ver  m^td 
with  any  process. 

Cause  was  shown  on  an  aflyavit  that  the  defendant^ 
on  signing  the  cognovit,  said  he  knew  what  a  cognovit 
was,  havtiig  signed  one  before,  and  thanked  the  plain- 
tiff*s  attorney  for  the  iadulgenee;  and  that  process  was 
iuedmtt  an  hour  hefore  the  cogaovit  waa  given^ 

Per  Curiam. — It  is  not  necessary  ti^t  propess  should 
be  served  before  a  cognovit  is  given.  It  is  sufficient  if 
it  has  been  auied  onL 

Rule  discharged  with  oosta  (&)«    . 

Hoggins  in  support  of  the  rule,  Huiehinson  contrdi 
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18S2. 
^'^^'^^  Ex  parte  Dunk  and  RieHARosoK. 

Practice  on        A  MOS  moved  to  dischargj^  a  forfeited  recognixance, 
UeT^inst  ^  **°  affidavits  fiU||gesting  ^j^roun^s  /or  relief  by  the 

forfeited  re-       court. 

cognitances.  .  .  »  . 

Bayley  B*  ha^ff  asked  if  he  had  a  constat  of  the 
proceedings  from  the  clerk  of  the  estreats  office^  desired 
the  motion  to  be  made  on  either  of  those  days  in  the 
week  when  the  treasurer's  remembrancer  was  present 


£tS£ 


■^■*- 


Pitman  ojgaiW/.HuMFREY. 


Judgment  aiid  ^HE  defendant  being  indebted  to  the  plaintiff  in  the 

coitnovit  em-  *  ^^*^  ^^  ^^^*  8*^^  *  cognoVit,  in '  Which  it  was  stipu- 

bodying  a  mat-  lated  that  judgment  should  not  be  entered  up  tiH  after 
mentofso/.  default  of  payment  on  a  certain  day  following.  The 
^i"^- j^*" .    plaintiff's  costs  at  that  time  were  lOt     Judgment  was 

set  aside  with    *^  ^  ® 

costs,  for  want  afterwards  entered  up  and  execution  issued  on  the  C(>g- 
St'Co"'^  "•'**•  A  rule  was  moved  for  by  Jlfowrfto  set  aside  both 
but  It  was  suf-  for  irregularity  with  costs,  on  the  ground  that  the  cog- 
on  the  file»  and  no^lty  though  containing  matter  of  agreement  of  S(NL 
h^ng  been  value,  was  not  stamped  When  filed  at  the  exchequer 
stamped,  fresh  office  of  pleas,  according  to  S  G.  4»  c.  39.  s.  S.;  and 
jndgment  and  ^^  ^^  ^j.^  ^j^^  cognovit  off  the  file  and  to  have  it 

execution  o 

issued  on  iti  delivered  up  to  be  canceued.  Ames  v.  Hitt{a)  and 
!S?uS^'^'  ^<»rdon  V.  Swabey  (ft)  were  dtcd. 

siven  to  de- 
rule  for  setting      I'he  Court  granted  the  rule,  observing,  that  two 
aside  the         j^yg»  notice  of  modon  not  having  been  given,   tbey 
ment  and  eie-  could  &ot  stay  proceedings  and  that  the  plaintiff  might, 

Ctttion,  were 

set  off  against 

theiinalcosu  (•)  S B. fc P.  150.  (») 4 Stit,  168. 

in  the  cause. 
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in  the  mean  time  apply  to  have  the  instrument  stamped;  i}^^ 
and  on  Wightnum^n-  showing  cause  they  xefosed  to  suffer 
the  cognovit  to  be  taken  ofi^  the  file,  Bayley  B.  saving, 
thatif  any  use  cdiildbe  made  ofit  the  plaintitf  was  entitled 
to  ity  and  that  if  otherwise,  no  injury  could  arise  from 
its  remaining  there.  The  foQowing  rule  was  made:  The 
judgment,  and  all  subsequent  proceedings  to  be  set  aside 
with  costs,  the  defendant  undertaking  to  bring  no  action; 
all  the  other  miatters  in  the  rule  to  be  discharged 
without  costs. 

The  cognovit  was  afterwards  stamped,  and  a  fresh 
judgment  and  execution  taken  out  on  it.  A  rule  to  set 
off*  the  costs  given  by  the  former  rule  against  the  costs 
of  the  cause,  or  to  dedyct  them  therefrom,  was  made 
absolute,  subject  to  the  lien  of  the  defendant's  attorney 
for  his  bill,  the  payment  of  the  interlocutory  costs  to 
the  defendant  not  having;  beisn  made  a  condition  pre- 
cedent to  the  plajntifi^a .  fif^er ,  prpceedinga^  .  Doe  v. 
Carter  {fi)»  .    t  ..    . 

,  (a)  S  Bing.  330. 


ANomrifovs. 


J  JEB  VIS  moved  to  cl^ange  the  venue  in  an  action  The  venae  will 

of  debt  on  a  covenant,  ifi^  mortgage  .^eed,  there  "na^a^^JI!^ 

being  also  a  count  for  goods  9pld,  from  Jjom^bpn  to  han^  ^  Bp^ftltyt  on 

eashire,  on  the  ground  that  the  cause  qf  actioii,  if  any,  thattbe'oause 

arose  in  Lancashire,  ^nd  that  hqth  parties  and  all  the  of  ac^onaitwo 

witnesses  resided  there.     He  cited  Foster  v.  Taylor  (6).  county,  and 

that  both 
parties  and  all 

Batley  B. — ^he  defendant's  a£Sdavit  does  not  state  the  wltnenes 
that  he  has  a  good  defence  on  the  m^riti,  or  that  it  Si^oJS- 

(6)  1  T.  B.  7S1.  davit  of  merits, 

and  that  it 
wonld  be  necessary  to  call  witnesses  resident  in  the  latter  county. 
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18$S.      iHU  be  neoewary  to  call  witneMes  who  feade  in 
aII^t^.  «w«renn»pportoiflii.ea.e. 

Pi0r  Ctfrtom.— Rule  lefused  (a). 

(«)  So  ia  Wmih§rhy  t.  Gwift^,  S  B.  fc  C.  55l.  There  being  no  afl- 
d«Yie  of  «€Hto»  HMeooitar  K«B.i^,  llUt  deicf|di«t  OMild  noc  be  enti- 
tled to  change  the  ycmie  in  an  action  on  a  ipecialtj,  onleat  it  appemit^d 
cleady  that  he  would  have  Mme  witnesaes  to  examine  on  the  trial  of  tiie 
cause*  and  that  till  issoe  had  been  joined  they  ooold  not  tell  whether  tbe 
defendant  intended  to 'set  np  anj  defrnde  to  the  actei. 


REGULA  GENERALISE 
Easter  Term,  1832. 

Dies  MB. 

TT  IS  ORDERED,  That  die  days  between  the 
ITkmrsday  next  before  and  tbe  WednesJaj^  imxt 
after  Easier  day»  sbaH  not  be  reckoned  or  inchided  in 
any  rules  or  notices  or  other  proceedings,  except  notices 
of  trial  and  notices  of  inqinry,  in  any  of  the  courts  of 
law  at  Wesiwdmsier. 

(Signed  by  the  Judges  of  the  three  courts 
of  common  law.) 
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REPORTS  OP  CASES 


ARGUED  AMD  DETERMINED  IN  THE 


COURTS  OF  EXCHEQUER  OF  PLEAS, 


AVh 


EXCHEQUER  CHAMBER, 


IW 


Ciinitp  Cerm, 

In  the  Secokd  Ybar  of  the  Rbion  op  William  IV. 


Drews  agalmt  CotEs.  vl^^Zl/ 

T^HE  plaintiff  resided  at  Frame^  io  Somersetshire ,  Qy  ^^  ^g^. 
out  of  the  jurisdiction  of  the  court  of  requests  next  f'^'^'  Melk- 
mentioned,  and  the  defendant  at  Brad/ordg  in  Wiltr  court  of  re- 
skire,  within  that  jurisdiction.    The  work  was  done  by  ^^^  **;'•»  ^ 
plaintiff  at  Frome;  his  witnesses,  who  were  his  work-  (local)  and  47 

G,  3.  sess.  3. 
c.  ixxix.  any  debt  or  debts  owing  or  due  to  or  clmmed  or  demanded  by  any 
person,  whether  resident  within  the  jurisdiction  of  the  court  or  not,  and  for  which 
debt  or  debts  he  should  demand  any  sum  not  exceeding  5/.  from  any  P^'^^'^  residing 
or  living  within  the  jurisdiction,  are  to  be  sued  for  in  that  court.  The  latter  act 
extended  the  local  hmits  of  the  jurisdiction,  and  increased  its  amount  from  40f . 
to  5/.,  providing  that  a  plaindflf  suing  In  any  other  court  for  a  debt  recorerable 
ander  that  act  sliould  not  be  entitled  to  costs,  notwithstanding  a  rerdict  in  his  favour. 
The  plaintiff  sued  in  the  Exchequer  for  5/.  lOs.  lor  work  and  labour,  and  after  con- 
flicting eridence  had  a  verdict  for  4/.  lOi.  against  a  defendant  resident  within  the 
above  jurisdiction:— Held,  that  the  word  *'  demand"  must  be  intended  to  be  ^'  right- 
fbl  demand,''  and  that  the  amount  recovered  by  verdict  in  the  superior  court  being 
in  general  the  standard  by  which  the  jurisdiction  of  a  oonrt  of  requests,  otherwise 
capable  of  the  cause,  is  to  be  decided,  a  suggestion  should  be  entered  to  deprive  the 
plaintifT  of  his  costs,  notwithstanding  the  plamtifT  might  have  been  unable  to  compel 
the  attendance  before  the  local  court  ot  witneises  resident  out  of  the  jurisdiction: 
no  fact  that  the  plaintiff's  case  had  miscarried  from  that  circumstance  b^ng  stated* 
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1832,  men,  resided  there.  The  action  was  for  work  and 
labour  an^  materials  found,  and  particidars  of  plaintiff's 
demand  were  delivered,  amounting  to  5/.  lOi.  9d.  The 
defendant  delivered  particulars  of  set-off  for  81.  17«. 
for  a  stove  sold  and  work  and  labour.  At  the  trial 
before  Qaselee  J.  at  the  Somersetshire  Lent  assizes, 
two  witnesses  swore  the  plaintiff's  charge  of  5/.  lOf.  9d. 
was  reasonable;  but  there  was  conflicting  evidence  on 
the  set-of!f)»'  and  the  plaintiff  had  a  verdict  for  4iL  10f«, 
the  defendant  being  at  liberty  to  take  back  the  stove. 
By  SG.  S.  c.  19.  (local)  intituled,  "  An  Act  for  the  more 
easy  and  speedy  Recovery  of  Small  Debts  within  the 
Hundreds  of  Bradjford,  Melisham,  and  Whorlsdoum,  in 
the  County  of  WiUs^  a  court  of  requests  was  erected  for 
the  recovery  by  any  person  soever  of  debts  not  exceeding 
the  sum  of  40^.  due  to  the  pluntiff  by  or  from  any  other 
person  or  persons  soever  inhabiting  or  resicGng  witiiin 
the  huncireds  aforesud,  or  any  part  thereof,  or  trading 
and  dealing  or  seeking  a  livelihood  therein;  and  it  was 
enacted,  by  section  24j  that  no  action  for  any  debt  not 
amounting  to  40s.  [afterwards  by  47  G.  3.  sess.  2.  c. 
XXXIX.  increased  to  5/.]  and  recoverable  by  virtue  of 
the  first-mentioned  act  in  the  said  court  of  requests, 
should  be  brought  agamst  any  person  or  persons  resid- 
ing or  inhabiting  within  the  jurisdiction  thereof,  in  any 
court  at  WestminsterfOt'otiieT  court  soever,  or  else- 
where out  of  the  said  court  of  requests;  and  that  if  any 
such  action  should  be  brought,  and  it  should  appear  to 
the  judge  of  the  court  where  it  was  brought  that  the 
debt  to  be  recovered  did  not  amount  to  40^.,  and  the 
defendant  should  prove  by  sufficient  testimony,  to  be 
allowed  by  such  judge,  that  at  the  time  of  commencing 
such  action  the  defendant  was  liable  to  be  summoned 
before  the  said  court  of  requests  for  such  debt,  then 
such  judge  should  not  allow  the  plaintiff  any  costs,  but 
should  award  that  the  plaintiff  should  pay  the  defend* 
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ant  his  costs  of  defending  tljie  action  so  commenced.  1832. 
The  act  47  6.3.  sess.^.  c.xxxix.  entitled.  '' an  act 
to  amend. 3  G.  3."  &c..  by  section  1.  extended  the  limits 
of  thejurisdi^tipn  of  this , coi^rt  of,  requj^stjs  to  several 
places  in  WiUshire^  jsnabling^  by  fSect.  ^4^  the  commis- 
sioners to  determine  all  d|fferf nc/es  ^nd  disjpfites  be- 
tween pa^y  and  pa^fpranjsun^  not  exceeding  5/.,  in 
all  actions  of  debt  ^nd  assumpsit^  accpunt  stated,  quan* 
turn  meniiti  &c. ;  and  ^n^bl^ng,  by  sect.  18^  dj^y  person, 
whether  residing  witl|in  the  ji^r^sdiction  of  tl^e  court  or 
not,  having  a^y  such  debt  as  there^ibefore  specified 
or  mentionedi  •  pr  any  debt  or  debts  owing,  or  due  to, 
or  claimed  or  jdemand€d}ay,^}fil)i  person,  &c.j  and  for 
which,  debt  or  debts  he  should  dlein^iiMi^  any  sum  not 
exceeding  5/.  from  any  person  soever  inhaibiting,. resid- 
ing, or  living  within  ^e  said  several  hui^dred^,  parishes, 
&c.,  or  keeping  or  using  any  house,  warehouse,  wharf, 
quay,  lodging,  shop,  shed,  stall,  stand,  or  ^other  place 
of  dealing  or  working,  or  using  .or  frequenting  the 
markets  there,  or  seeking  a  livelihood,  or  in  any. way 
trading  or  dealii^g  within  (he  same,  to  ci^^  such  debtor 
to  be  summone4  to  appear  before  the  said  court,  subject 
to  the  saipe  provisions  as, in  the  former 'act;  and  the 
court  should  and  might  order  the  paynpent  o^  any.  such 
debts.  Sec.  SO  enacted, '/'  that  no  evidence  s^iall  be  per- 
mitted to  be  given  by  the  plaintiff  on  the  tr^al  of  any 
such  cause  or  action  as  aforesaid,  of  any  cause  of  actiop, 
except  such  as  is  stilted  in  the  |»i4  summons  hereby 
directed  to  be  given ;  n^or  sh^U  any  evidefic^  be  admitted 
on  behalf  of  the  defendant  on  the  trial  of  such  cause  or 
action,  of  any  demand  Ijie  may  have  on  the  plaintiff  in 
the  nature  of  set-ofi)  ^o  lesspn  or,  discharge,  ^mself 
from  such  demand,  unless  notice  th€\r<^f  ip  writing  has 
been  given  to  the  sj^id  plaintifi*  by  personal  service,  or 
by  leaving  it  at  his  dwelling-house,  &c.  previous  to  the 
day  of  hearing." 
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188ft  See.  81  enacted,  *^  that  if  any  aetion  fiir  any  debt  r^ 

^JT'^"^      eoverable  under  this  act  in  the  said  court  diall  be  ooni- 

p.         menoed  in  any  other  court  soever,  the  plaintiff  abaU  not, 

CoLEi.      Ysy  ^iwon  of  any  verdict  fior  him,  have  or  be  entitled  to 

any\  costs  soever  i  and  if  the  verdict  shall  be  given  lor 

the  defendant,  and  the  judge  shall^  certify  that  such 

debt  ought  to  have  been  recovered  in  the  aaid  court  oi 

requests,  then  the  defendant  shall  have  double  costs, 

with  all  legal  remedies  for  reooverii^  the  same-'* 

In  Easter  term  Cakrklgf  Seijt.  obtained  a  rak  to 
enter  a  suggeaiion  on  the  «,U  to  deprive  the  plaintiff 
of  his  costs,  pursuant  to  47  G*  8,  sess.  8.  c.  xxxix. 
s*  3U  He  mentioned  the  distinction  stated  in  Lammm 
V*  Maggriige  (q\  that  when  k  is  intended  to  caU  on 
the  other  party  to  pay  costs  it  is  necessary  to  enters 
suggestion)  but  •  that  where  the  intent  is  to  ^onerate 
the  party  applying^  and  the  other  party  is  not  entitled 
to  coiitsy  a  motion  ifi.g^  to  review  taxation  or  sel  aside 
the  judgment  a^  to  the  coats)  is  sufficient  to  take  &em 
fitnnhim.  But.then4e  was  granted  as  above,  jBajfleyR 
•^yiogi  that  the  entry  of  a  sn^esticm  waa  the  best 
eourne^  tbongh  the  act  migfat  not  contain  any  directions 
to  that;  e£%ct.  An  affidavit  was  produced  that  defend- 
ant, at  the  time  of  contracting  the  debt  and  of  oom- 
mendng  tiie  action,  resided  at  Bra^ard,  and  waa  liable 
to  be  summoned  before  the  said  court  of  requests  for 
the  aaid  debt. 


BampoM  Seijt.  and  JEarla  showed  cause  in  tiiis  tenn. 
It  will  be  said  that  by  this,  as  by  die  Bath  act  (i),  a 
plaintiff,  wheresoever  resident,  is  bound  to  know  that 
die  defendant's  residence,  however  recently  adopted, 

(a)  1  Tannt.  396,  Best  Serjt.  arguendo ;  Tidd,  9lh  ed.  961.    See  atso 
VoaU  ▼•  Goore,  S  B.  fle  P.  588. 
(h)  See  Graham  ▼.  Brown,  an(f,  309. 
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gave  to  this  local  tribunal  ezclusiTe  jurifldiction  over       18SSL 
the  demand j  whether  not  excfeeding  51;  originaUy,  or  in      "^'^^ 
the  etent  reduced  to  diat  amomit  from  a  hnrger  sum  by  v. 

the  verdict  of  a  jury.    These  acts  therefore  should  be      ^^^ 
strictly  construed^  and  here  sect.  18  ft  91  of  47  Gf.  8* 
by  enaotii^  that  a  plaintiff  having  a  debt  claimed  or 
demanded  by  lumi  nrid  ibr  which-  he  demands  a  sum 
not  exeeeding  Si.  shaA  sue  in  the  local  court,  at  the 
peril  of  losing  the  costs  of  his  action  in  any  other  court, 
recognize  the  distinction  between  demands  of  not  ex-> 
ceeding  5jl,  and  demands  by  a  pla&tiff  originally  made 
for  a  larger  sum,  but  reduced  to  less  by  the  verdict  of 
a  jury.    The  51.  jurisdiction  is  to  be  measured  by  the 
sum  in  cbntest  between  the  parties,  and  not  the  ultimate 
amount  recovered.    The  tevms  of  this  act  diifer  from 
those  of  the  L&nd&n  act  89  ft  40  0. 8.  c.  civ.  sections 
2.  5.  which  only  mention  **  debts.'*    Here  the  disallow-^ 
ance  by  the  jury  of  1/.,  part  of  (he  pUdntiff's  claim, 
was  owing  to  conflicting  evidence  on  that  item,  and 
not  to  any  proof  of  a  set-off.  In  Harsoni  v.  Larkin  (a), 
Dallae  C.J.  rested  his  judgment  on  the  point  put 
thirdly  by  him  as  arising  on  the  fiicts  of  that  case,  viz. 
where  there  is  a  demand  for  measured  work  and  labour, 
and  in  which  it  may  have  been  a  fair  question  for  a 
jury  to  decide  what  is  due.    He  says,  "  it  seems  thut  iii 
such  a  case  the  jury  may,  without  any  imputatfon  on  the 
faimes*  of  Ae  plaintiff^B  proceedings,  And  less  to  be 
due  than  the  sum  actually  demanded ;  and  with  a  view 
to  the  decision  on  a  modon  like  the  present,  it  must 
always  be  a  question  whether  or  not  the  {>laintiff  had 
reasonable  and  probable  cause  to  litigate  such  a  de- 
mand.**   He  then  mentions  Lord  EUenborougV^  judg- 
ment in  Horn  v.  Hughes  (&),  that  it  was  unnecessary 
to  state  what  the  court  might  have  there  thought,  if  it 

(a)  3  Br.  &  B.  S57.  (b)  S  Em(,  S47. 
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I8S2.  bad  appeared  that  the  plaintiff  bad  a  reasonable  gvomid 
for  suing  for  more  than  5L ;  but  that  from  the  absence 
of  a  witness,  or  other  cause,  without  his  default,  he  had 
failed  tin  proving  his  whole  demand.  And  the  court 
seeing  that  the  jury,  by  estimating  the  plaintiff's  work 
at  a  lower  value  than  the  surveyor  employed  by  both 
parties,  had  reduced  the  sum  to  be  recovered  bdow 
the  5/.  recoverable  in  the  court  of  requests,  refused 
to  enter  the  suggestion.  Shmddick  v.  Bermett  (a)  is  dis- 
'  tinguishable.  The  plaintiffs  there  went  for  96/..  and, 
to  take  the  case  out  of  the  statute,  of  .limitations, 
proved  a  letter,  written  by  .the  defendant  within  the 
six  years,  admitting  3/.  to  be  due.  The  verdict  being 
fior  3/.  only,  it  followed  that  the  demand  as  to  23/.  was 
baiTed  by  the  statute,  and  that  the  plaintiff  came  before 
the  court,  and  did  not  prove  bon&  fide  that  he  bad 
established  his  claim  for  a  *^  debt"  exceeding  5/. 

The. court  will  construe  these  acts  closely,  for  pkiin- 
tiff  cannot  compel  attendance  of  his  witnesses,  if^  as 
here,  they  are  resident  ojit  of- the  jurisdiction;  for 
3  G.  3.  only  gives  power  to  summon  witnesses  reading 
''  within  the  hundneds  aforesaid/'  and  47  G.  3.  has  no 
clause  on  the  subject.  The  ousting  the  jurisdiction  of 
the  superior  courts  would  therefore  tend  to  a  failure  of 
justice  any  where.  Now  where  a  franchise  cannot  give 
a  remedy,  and  there  would  be  a  failure  of  justice,  it 
sliall  not  have  conusance,  duough  the  action  accrued 
within  its  jurisdiction,  jBoc.  Ahr»  Ccuris,  (D.  3.)  (6). 
For  here,  the  court  of  requests  could  not  enforce  the 
plaintiff's  claim,  it  being  above  5/.  > 

Jeremy  in  support  of  the  rule.    The  sum  recovered 
by  verdict  is  to  be  considered  the  debt  for  which  this 

(a)  4  B.  5c  Cr.  769. 

(6)  Hv  also  cited   Mottj/u  v.  FabrigaSt  Cowp.  17?;  Ret  v.  JaAjism,  6 
East,  599 ;  Davit  v.  Stringer,  Carlli.  354. 
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action  is  brought :  Younger  v.  WUsby  (a),  Shaddick  V. 
Bennett  (A),  and  the  various  acts  creating  courts  of 
requests  being  in  pari  materid,  should  receive  the  same 
construction.    He  was  then  stopped  by  the  court. 


18S9: 


Lord  Lyndhurst  C.  B. — I  am  of  opinion  that  this 
rule  must  be » made  absolute.  ^  The  last  point  as  to  * 
the  hardship  imposed  by  this  and  similar  acts  on  plain- 
tiffs, who  are  resident  at  a  distance  from  the  local  court, 
or  who  can  onljr  substantiate  their  claim  by  witnesses 
residing  out  of  its  jurisdiction,  but  on  that  account 
cannot  compel  their  attendance,  was  disposed  of  by 
this  court,  when  lately  pressed  on  it  in  Graham  ▼• 
Broum  (c).  In  that  case  the  plaintiff  and  his  witnesses 
resided  in  London^  outof  the  jurisdiction  of  die  court 
of  requests  for  Bath^  within  which  the  defendant  lived. 
And  though  we  were  at  first  indined  to  admit  the  force 
of  the  argument  then  addressed  to  the  discretion  of  the 
court,  and  to  consider  the  entering  a  suggestion  as  tend- 
ing to  defeat  the  ends  of  justice,  yet  we  considered  our- 
selves bound  to  hold  the  contrary,  by  the  express  words 
of  the  act  there  relied  on.  In  Baildon  v.  Bitter  (d), 
then  cited  to  us,  the  court  of  King's  Bench,  after 
hearing  a  similar  argument,  had,  in  like  manner,  held 
themselves  concluded  by  those  words,  and  considered 
themselves  as  not  warranted  in  limiting  their  operation. 
The  words  in  the  present  act  are  not  dissimilar,  and 
must  receive  a  like  construction. 

As  to  the  other  point,  if  after  a  verdict  for  less  than 
5/.  it  might  still  be  canvassed  whether  the  plaintiff  had 


(a)  t  Marsh,  146;  6  Taunt.  459. 

(h)  4  B.  &  Cr.  769 ;  see  also  Tucker  v.CraAy,  i  Tauut.  169 ;  Flemmg  v. 
Dmi,  5  B.  &  R.  571  /  Bateman  v.  Smtk,  14  East,  301  $  and  Porter.  V4 
PhUptn,  id.  343 ;  Spmtr  ▼.  HoUaway,  15  East,  647. 

(e)  AnU,  909. 

(d)  3  B.  &  Aid.  SIC. 
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reasonable  or  probable  cause  tx>  claim  more  tban  5L 
when  tbia  action  was  commenced,  that  would  in?olfe 
a  second  intestigation  in  all  like  cases  where  less  than 
51.  had  been  recovered  (it).  But  the  question  is,  whe^ 
ther  the  pbdntiff*8  demand  was  recoverable  in  this 
court  of  requests  f  It  was  sdd  that  it  was  originally 
abofe  6/.,  though  reduced  befow  that  sum  by  the  ver- 
dict, and  ihat  therefore  the  plaintiff  was  not  deprived 
of  his  costs ;  the  words  of  the  act  being,  that  any  person 
having  a  debt  due  to,  or  claimed  or  demanded  by  him, 
and  for  which  he  should  demand  any  sum  nai  exceeding 
£/.,  shaU  sue  in  the  local  court,  and  that  if  he  shall  sue 
in  any  other  couit,  for  any  debt  so  recoverable,  he 
shall  not,  by  reason  of  any  verdict  far  him,  have  or  be 
entitled  to  any  costs.  However,  I  think  that  liie  £ur 
construction  of  the  word  **  demand"  is  "  rightfol"  de- 
mand, and  upon  that  point  the  jury  have  decided  that 
the  plaintiff  had  no  such  demand  for  more  than  4^  Kk. 
It  is  not  necessary  here  to  say  that  in  every  case  the 
verdict  shaU  rule  as  to  the  amount  of  Ihe  debt  due  to 
the  plaintiff,  or  which  Bright  have  been  rightfully  de* 
manded  by  him,  but  there  is  no  doubt  that  in  the  ge« 
nerality  of  cases  it  should  decide  the  question  (A).  A 
case  may  occur  in  which  the  circumstances  alluded  to 
in  Ham  v.  Hiighei,  by  Lord  Ettenbaraugh,  may  be 
proved  to  exist,  bdt  the  instances*  there  put  by  him  of 
a  plaintiff's  miscarriage  from  the  absence  of  a  material 
witness  differs  materially  from  this  case,  in  whicfa»  after 
a  conflict  bf  evidence,  the  jury  have  found  that  the 
plaintiff's  demand  did  not  amount  to  6/.  Their  ver- 
dict having  ascertained  the  amount  of  the  demand, 
should  not  be  disturbed. 


(a)SeeptrDaIfMC.J.  5Br.&B*  fdS.  Tbat^  coma  is  etpnal/ dU 
rected  by  43  G.  3.  c.  46.  i.  3.  in  motioiia  to  deprive  plaintifft  of  ootts  wlmt 
ariest  has  taken  place  for  more  than  the  sum  recpvered* 

(h)  ShaddickY.  Bmnm,  4  B.^  Cr.  and  other  caiei, oitfi^  d09, a.  (ft). 
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Baylet  B« — These  acts  may  apeirate  hardly  oq  a       18SS. 
plaintiff  by  diepriying  hU»  of  bis  rjght  to  sue  in  a      ^^ 
superior  court  (a),  vh/ere  hU  witnessaa  4o  not  n^side         v. 
within  the  only  ambit  in  Thich  the .  court  of  requests 
to  which  be  must  resort  has  power  to  direct  their  at- 
tendance#    Howirver,  the  oases  of  Graham  v.  Sroimf 
and,  Baildom  v.  PiUer^  satisfy  lac  that  our  decision  must 
be  the  aamo  on  wofds.  similar  to  those  capsidei?ed  in 
those  cases.   Now^  primA  fades  a  verdict  is  to  be  taken 
as  evidence  of  what  was  the  debt  existing  between  the 
parties  when  the  action  was  CQimoenced  {  and  I  agree 
with  my  Lord  Chi^f  Baron»  that  '*  demand/'  as  found 
m  this  act,  means  ''  rightful"  desmandi  so  that  here  the 
amount  of  the  demand  ascertained  by  th^  jury  to  have 
been  rightfully  due  f? om  the  defendant  to  the  plaintiff 
is  less  than  51.    Then  if  the  court  could  ex^ci^e  .a 
discretion  in  ordinary  cases  of  this  kind,  I  do  npt  con- 
sider this  to  be  sueh  a  cat^.    To  whatever  extent  the 
court  of  Ckmunon  Pleas  went  in  Harwnty.  Larkm, 
there  was  one  point  in  that  case  rdied  on  by  Mickard- 
4011  J.  in  his  judgment,  in  which  it  differed  firom  the 
other  casesi  vi2.  that  the  13th  section  of  the  Rochester 
act,  then  in  discussion,  excluded  the  juris|dic.tv>n  of  the 
court  of  request^  over  aiyy  debt  which  sba}l  not  he  for 
the  payment  of  a  sum  oert^in^  or  any  debt  for  ajay  >um 
'*  being  the  balance  .of  an  .^count  pq  demaiid.orjgfnally 
exceeding  5l.'"{b)    Npw  in  that  case,  as  well  aa  Horn 
v.  Hughes  (c),  the  sums  or%ioally  d^e  to  the  rcispective 
plaintiffs  were  above  the  sums  recoverable  in  thp  \9^ 
courts,  and  had  been  reduced  below  that  sum  kg  part 
payments  by  the  defendant  on  account* 

(«)  See  1  Si4eifi]i,  S09 ;  Boll.  Abridg.  Probibition  (K.  4). 
{h)  See  S  Biod.  &  Bbg.  9G0,  265 ',  and  per  HuUock  B«  Oakm  ▼•  AUm, 
M'Lel!and*s  Bep.  59f . 
(c)  8  East,  346. 
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1882;  Holland   B. — Our  decision  in  this  case  will  not 

overturn  Hartant  v.  Larkin^  which  proceeded  on  very 
peculiar  circumstances.  The  parties  there  -  agreed 
to  an  estimate  being  taken  by  a  surveyor  appointed  by 
them,  and  the  plaintiff  sued  in  the  Common  Pleas  for  a 
balance  of  9/.  75.  \d.  due  to  him,  on  Taluationy  afifcer 
allowing  for  payments  by  die  defendant  pn  accoont. 
But  the  jury  most  unaccountably  reduced  the  yalne  of 
the  work  below  the  surveyor's  estimate,  and  left  the 
plaintiff  only  1/.  Zs.  for  his  damages,  instead  of  the 
balance  sued  for. 

GuRNEY  B.  concurred. 

Rule  absolute  to  enter  a  suggestioa.  % 


■^n? 


The  Attorney  General,  on  relation  of  Cruppbr 
and  Others,  against  Malin  and  Others. 

^     ...        ,     A    Solicitor,  duly  admitted  as  such  in  the  bourt  of 
A  solicitor  ad-  Xa.     ,  J    ,  «  .- »        -i  •      j    » 

mitted  and  chancery,  and  diny  certificated,'  ^dA  retained   by 

enrolled  in  the  ^y^t  relators  to  file  an  infomiation  in  the  office  of  the 

court  of  chan- 
cery may  con-  king's  remembrancer  of  this  cotirt,  being   the  equity 

fhe  court  of"  "^«  o^  ^^^  <5o"'^^  '^^  ^""^^^  *^  '''^™*  ^  scheme  ibr 
equity  in         the  future  govenunent  of  a  charitable  foundation. — 

charol^rrin^'  A  clerk  in  tourt,  duly  admitted  in  that  bffice,  ii^ai  em- 
the  name  of  ployed  by  him  for  the  relators  therein,  and  carried  on 
the  king's  the  proceedings  in  the  information,  according  to  the 
^?8*offi^Tn  ^^*^  practice.  An  order  was  made  on  the  defend- 
that  court,       ants  to  pay  the  relators  their  costs  oh  taking  Ae  an- 

to  costs  on  *  ^^^^  ^ff  ^^^  fi'^*  *"^  *^®  mastci*  taxed  them  as 
taxation j         between  party  and  party,  including  the  solicitor's  feesas 

though  he  is 

not  admitted  a  solicitor  in  thnt  court  of  equity. 
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well  as  those  of  the  clerk  in  court,  which  were  charged 
in  gross,  and  afterwatds  divided  by  the  solicitor  and 
clerk  in  court.  A  tMAari  was  made  before  the  Lord 
Chief  Baron  sitting'  alohef  in  eqiiity,  that'  the   order 

ft  *  I  » 

should  be  referred  back  to  the  mast^i^  td'  ^view  his 
taxation,  and  that  he  should  strike  out  all  the  costfa  pay- 
able to  the  solicitdr '  f6r  the  relatbrs,  lelnd  only  allow 
such  costs  as  had  hfeen  |)dd  to  the  clel^k  hi  court,  on 
the  ground  that  the  dolidtof  Hot  being  admitted  as 
such  on  the  equity  bide,  could  not  practii^  there.  The 
affidavits  used  against  the  motion  stated,  that  the  soli- 
citor had  been  informed  by  the  officers  of  the  king's 
remembrancer's  office,  that  in  practice  his  admission 
was  wholly  unnecessary  to  enable  him  to  practise  there 
by  his  clerk  in  court,  or  to  receive  allowance  of  such  fees 
as  might  become  due  to  him  as  solicitor,  besides  those  of 
the  derk  in  court ;  and  several  experienced  solicitors 
deposed  to  the  same  effect.  He  also  deposed,  that  the 
relators  had  advanced  him  sums  from  time  to  time 
during  the  progress  of  the  suit,  on  general  account, 
exceeding  the  taxed  costs,  and  that  the  costs  decreed 
were  therefore  due  to  the  delators.  It  also  appeared 
that  there  is  a  roll  of  adi^issioins  of  solicitors  of  the 
office  of  king's  remembrauQei:  kept  thercj  l^c;ginning 
17S9,  containi^i^  in  that  year  forty-six  admi89ions;  in 
1730  about  1360;. (£  Gejo.  2.  q.  S3,  having  thep  passed); 
from  1731  to  179^  about  100;  in  1794  near  700;  and 
from.  1795  to  1832  about  20.  Np  such  roll  is  k^pt  in 
the  office  o{  the  treasurer's  remem)[)ra|icfsr,  qr  die  .pipe 
office.  A  limited  nun^ber  of  attpri^ies  are  admitted  in 
those  df&ceSf  viz.  five  in  th^. former  and  eight  in  the 
latter ;  and  the  admissions  take  place  after  serving  a 
five-years'  clierkship  tp  an  attorney  or  officer  in  those 
offices,  and  only  on  deaths  or  other  vacancies.  Attoniies 
and  solicitors  of  other  courts  practise  there  when  neoes^ 
sary,  in  the  name  of  an  admitted  attorney  or  officer. 


1832. 

Attdbwey- 
Gbnbral 

V, 

Maliv 
and  Others. 
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The  Lord  Chief  Bavon  having  auggeated  thai  the  ques- 
tion Bhould  be  discussed  be&vethe  whole  court  (a),  Ae 
parties  consenftedi  and  it  was  now  argued  by 

Baiehr.  and  Wai^ieU  in  support  of  the  motioih 
This  solicitor  is  not  entitled  to  lus  cofts.  By  2  Geo.  8. 
o«  SS«  s.  1.  no  person  shall  be  admitted  to  act  as  an 
attomeyf  or  to  carry  on  prooeedinga  in  the  name  of  snj 
person  in  any  court  of  ve6ord  in  England^  wherein 
attomies  have  been  accustomably  admitted  and  swom* 
except  he  be  swom,  admitted»  and  enrolled  in  such  of 
the  said  courts  where  he  shall  act  aa  attorney  aocording 
to  that  act;  and  by  sect.  S,  the  judges  are  to  examine 
into  his  capacity  and  fitness. to j^t  as  an  attomey» befim 
his  swearing  and  admission.  By  s«  S,no  persoasbaU 
act  as  a  solioitor,  or  carry  oHf  soliciti  or  defend  any  suit 
or  proceedings  in  the  name  of  any  other  person  in  aoj 
court  of  equityi  (mentiontngy  wiong  others,  the  oourt  of 
equity  in  the  exchequer  chamberi)  unless  he  shall  take 
the  oath  appointed  by  the  act  to  be  taken  by  solicitors 
in  courta  of  equity.  By  s.  18|  the  different  officers  of 
the  courts  of  equity  there  mentioned,  (among  otiiers) 
the  king's  remembrancer  of  the  court  of  exchequer, 
or  his  deputy,  shall  from  time  to  time  enrol  the  name  of 
every  person  admitted  a  solicitor  in  the  said  respectiTe 
courts  of  equity.  By  s.  S4>,  a  person  who  in  his  own 
name  or  that  of  another  commences,  &c.  proceedings 
as  an.  attorney  or  solicitor  in  any  court  of  law  or  equity 
aforesaid,  without  being  admitted  and  enrolled  as  afor^ 
said,  shall  forfeit  SO/.  Section  S7  only  exempts  the 
known  attomies  and  clerks  of  the  different  offices  in 
the  court  of  exchequer  frcnn  the  operation  of  the  act, 
so  that  they  may  be  admitted  and  practise  in  that  court, 
or  may  practise  in  other  courts  of  record,  in  the  name 
and  with  the  consent  in  writing  of  some  swwn  attorne j 

(a)  See4  JoBt  109. 118. tad ^ a. a. 6. 19. 
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of  such  courts  in  like  manner  as  they  had  usuidly  been 
and  might  h«ve  done  befeve  that  act.  Nor  do  the 
latter  words  of  the  seetion  authoriae  practiee  in  the 
equity  court  in  the  exchequer  chamber  by  any  but 
persons  admitted  solicitors  there,  though  uiklex^  those 
words  they  may  **  practise  and  solicit  in  th0  said  re- 
spectiye  offices"  (0)- 

The  office  of  the  king's  remembranoer  is  not  a  con-^ 
▼ertible  term  with  the  court  of  equity  in  the  exchequer 
chamber*  That  court  is '  pointed  at  by  the  words  of 
s.  97,  which  speak  of  an  attorney  or  solicitor  admitted 
m  any  of  the  several  courts  before  mentioned^  as  com* 
petent  to  practise  and  solicit  in  the  offices  enttmerated 
in  that  section.  A  considerable  part  of  the  business  of 
the  king's  remembrancer's  office  being  in  matters  of 
revenue,  and  official  as  well  as  judicial  (b),  the  expres* 
sion  in  section  87,  offices  in  the  court  of  excbequeri 
should  be  read  with  reference  to  the  official  business 


18SS. 

Attorxby- 

GSNESAL 

V, 

M4XIN 
and  Others. 


(a)  3  G.  2.  c.  tS.  8.  27.  which  enacts,  "  That  uothisg  ia  this  net  con* 
(abed  shall  txieoA  or  be  oonsUirad  to  eatand  to  the  euoiinatlMi,  vwMring, 
admbsioB  or  incolmtiit  oC  the  aUoniies  or  cUrks  of  tba  ,o^&ce8  of  the  King's 
remembrancer,  treasurer's  remembranceri  pipe,  or  office  of  pleas  in  the 
coart  of  Exchequer  at  Westminster,  for  the  time  being ;  but  that  the  said 
attornies  and  clerks  of  the  said  respective  offices  shall  and  may  be  approted, 
iworn,  admitird  and  pracUee  in  the  seid  conn  of  Bscheqaer,  or  n^y  |>rac- 
tice  in  any  other  of  the  courts  of  record  before  mentioned^,  ia  the  name  and 
with  the  consent  of  some  sworn  attorney  of  such  court ;  such  consent  to  be 
in  writiog,  and  signed  by  such  attorney  as  aforesaid,  in  like  manner  as  they 
usually  have  been  and  might  have  done  before  the  making  of  this  act,  any 
thing  herein  contained  to  the  contrary  in  any  wise  notiritbstandifig;  and  that 
it  shall  aud  may  be  lawfol,  from  and  after  the  said  1st  day  of  Detmbwr  1730, 
^  uy  person  who  shall  be  sworn,  admitted,  and  inrolled  an  iittomey  or 
solicitor  in  any  of  the  several  courts  before  mentioned,  according  to  the 
Erection  of  this  act,  to  practise  and  solidt  in  the  said  respective  oiBOes,  id 
the  same  manner  as  heretofore  has  been  done ;  any  thing  beiwnbefora  eon* 
tsined,  or  any  law  or  statoto  to  the  contrary  notwithstonding." 

(h)  The  business  on  the  revenue  and  equity  sides  of  the  king's  remeni* 
brancer's  office  u  eiecuted  by  the  same  persons. 
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w 

tfaerci  in  order  not  to  repeal  the  preceding  sections,  par- 
ticularly s.  I89  which  mentions  **  remembrancer  of  the 
court  of  exchequer." 

[Bi/tyley  B.  By  sect.  S7,  the  office  of  pleas  in  the 
court  of  exchequer  is  put  on  the  same  footing  with  the 
office  of  the  king's  remembrancer.  Now  what  business 
merely  official^  or  only  relating  to  revenue,  is  done 
there?  It  is  clear  from  s.  II,  that  no  attorney  of 
another  court  was  entitled  to  practise  on  the  plea  side; 
for  before  1 1  Oeo.  4.  and  1  WiU.  4.  c.  70.  only  four 
sworn  attornies  were  admitted  there.] 

The  cases  are  conflicting.  In  Meddoweroft  r.  Hoi- 
brook  (a)  it  was  held  on  s.  S4,  that  a  solicitor  admifted 
in  chancery  may  practise  on  the  equity  side  of  the 
exchequer,  without  being  admitted  a  solicitor  of  the 
latter  court.  But  VincefU  y.  Hoti(b)  overruled  the 
principle  of  that  case,  for  it  decided  that  a  solidtor 
admitted  on  the  equity  side  of  the  exchequer,  is  not 
therefore  entitled  to  practise  in  chancery  without  being 
admitted  there. 

The  advances  made  to  this  solicitor  were  general, 
and  not  specifically  in  this  case,  which  distinguishes  it 
from  Reader  v.  Bloom  (c),  which  may  be  cited  in  sup* 
port  of  the  affidavit  that  these  costs  belong  to  the 
relators  and  not  to  the  solicitor.  Only  the  costs  pakl 
by  the  solicitor  to  the  clerk  in  court  should  be  allowed ; 
Prebble  v.  Boghurst  {d).  Burton's  Practice,  prefiice; 
1  Fowl's  Practice,  14^  Sdvol.  S86;  Edmundi  Prac- 
ttce^  2,  were  also  cited. 


Stephen  Serjt.  G.  Richards,  Busby,  and  Mansel 
against  the  motion.  The  master  was  right  in  allowing 
the  costs  of  a  solicitor  of  the  court  of  chancery,  who 


(to)  1  H.  Bla.  50. 
(e)  3  Bing.  9. 


{b)  4  Taant.  49S. 
(d)  t  SimoD*s  B.  M6. 
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practised  by  his  clerk  in  court  in  the  court  of  equity  in 
tbe  exchequer  chamber,  popularly  called  the  equity 
side  of  this  court.  It  is  incontestible  that  by  the  practice, 
from  the  earliest  time  at  which  it  can  be  ascertained, 
till  the  passing  of.  1  Will.  4, .  c.  70.  all  business .  was 
carried  on  in  the  names  of  sworn  attorpies  on  the  plea 
side,  and  of  sworn  clerks  in  court  on  the  equity  side  of 
this  court ;  see  Z  Maimiing^B  Practice,  Isted.  195,  con* 
taining  the  rules  of  16M ;  Via.  Abr.  tit.  Attorney  (K  2) ; 
Thursby  v.  Warren  {a)f  Keilwaffh  ease{b).  Those 
were  the  only  oflScers  of  whom  either  court  took  cogni- 
zance, and  accordingly  the  practitioners  of  other 
courts  acted. as  intermediate  men  between  them  and 
their  own  clients  the  suitors.  No  warrant  of  attorney 
from  the  suitor  to  the  sworn  attorney  or  derk  in  court 
was  required,  and  the  taxing  officers  made  no  disdnc- 
tion  between  attorney  and.  sworn  attorney,  or  solicitor 
and  clerk  in  court,  but  treated  them  as  constitutiog  the 
same  persons,  their  division  of  the  costs .  recovered 
being  arranged  between  themselves.  The  prohibitory 
clauses,  s.  7  and  ^,  prevented  persons  not  solicitors  from 
having  access  to  tbe  clerks  in  court  on  the  equity  side. 
There  can  therefore  be  no  difference  quoad  hoc  between 
busmess  doue  in  the  office,  and  that  done  in  court. 
Now  what  was  true  of  the  office  of  pleas  in  the  court  of 
exchequer,  a^  mentioned  in  2  Geo.  S.  c.  S3,  s.  27.  ia 
ako  true  as  to  the  court  of  equity  in  the  exchequer 
chamber.  The  office  of  the  king's  re^iembrancer  is, 
strictly  speaking,  tbe  office  of  tbe  king's  remembrancer  in 
the  court  of  equity  in  the  exchequer  chamber.  For  as 
no  case  can  be  shown  where  an  attorney  of  another  coujrt 
could  practice  on  the  plea  side  so  as  to  claim  a  share  of 
the  costs,  except  under  that  section,  then  as  its  words 
apply  equally  to  the  equity  side,  this  solicitor  may 
claim  the  proportion  of  fees  earned  in  the  latter  court. 
Such  .imcertain  reasons  may  have  operated .  at  yanous 

(a)  Cio.  Car.  159.  (6)  Maich'i  Rep.  78. 
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1889.  times  on  the  practice  of  Bdmiauon  that  Bttle  is  to  be 

^"^-^^  deduced  firom  tiieir  vuiation  in  number.     Taking  the 

Gbmssai  judgment  in  Meddawcroft  v.  HaUrooi,  whether  wdl 

**  or  91  reported,  as  resting  on  the  prohibitory  danses 

and  Othert.  soot.  7  and  84f,  sect  97  was  not  intended  to  take  this 


ease  out  of  themi  because  there  beii^  a  monopoly  of 
practice  on  tiie  hw  sidei  winch  bad  no  roll  of  ndnriwiwnt 
and  only  four  attomies,  and  on  the  equity  aide  aho, 
which-  had  a  rail  for  solicitors,  but  only  a  Umited  number 
of  clerks  in  court,  tiie  legislature  thought  fit  to  fnofide 
that  practisers  of  other  courts  might  practise  in  their 
names  in  eidier  court.  For  the  admission  which  ndghl 
be  procured  iu'C.  P.  by  an  attorney  of  K.  B.,  and  vice 
versft,  could  not  be  obtained  among  the  sworn  attormes 
on  the  plea  side^  ner  among  the  derhs  in  court  on  the 
equity  side.  Now  by  s.  97,  the  attomies  on  the  lav 
side  were  aadioriaed  to  act  fbr  other  attomiea,  and  to 
divide  the  profits  with  them.  Nor  does  s.  97  nuBify 
s.  7  and  94,  but  leaves  them  sufficient  operation ;  and  by 
no  means  admitspersonsto  practise  who  are  not  admittfJ 
solicitors  in  other  courts.  This  question  rests  on  sect  97 
as  a  saving  clause,  not  on  the  prohibitory  sections  7  and 
94,  on  which  Meddomerqft  v.  HMrook  is  said  to  have 
proceeded.  Assuming  however  tiiat  that  case  was  de* 
cided  on  s«  94  as  appljring  to  persons  admitted  fte.  since 
the  act,  and  as  therefore  being  manifestly  distinct  firom 
8.  S  and  7,  it  seems  right ;  for  Lord  L&mgkbaratigk  might 
have  observed  that  in  s.  94,  which  inflicts  a  penalty  on 
any  person  acting  as  an  attorney  or  solicitor  in  his  own 
or  another's  name  **  without  being  admitted  or  enroled 
as  f^breMoid,''  the  words  subjoined  to  *' enrolled^  in  s.  1 
and  S,  via.  '*  in  such  of  the  said  courts  where  he  shaD 
act  as  an  attorney  or  solicitDr,"  were  studiously  omitted. 
The  saving  in  s.  97  was  only  required  by  judicial  busi* 
ness;  then  business  merely  official  was  not  contenn 
plated,  nor  do  any  words  in  tiie  act  limit  its  powers  to 
revenue. 
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Lord  Lykdhuest  C«  B.— This  it  a  question  of  im- 
portance to  persons  admitted  solicitors  in  the  court  of 
cbanoeryi  who  have  practised  in  the  court  of  equity 
in  the  exchequer  ehember,  without  being  admitted  as 
solicitors  in  that  court.    When  it  came  before  me  at 
the  equity  sittings  at  Gray's  Inn  H€Ulf  on*  exceptions  to 
the  master's  report,  I  felt  governed  by  Vineent  v«  Holi  ; 
but  nvf  attention  being  afkenrafds  addressed  to  s.  S7  of 
2  Geo.  JB«  c.  SS«  I  had  so  much  doubt  on  the  construc- 
tion of  the  act  that  I  suggested  the  propriety  of  taking 
the  opinion  of  the  whole  court  upon  it.  It  has  now  been 
argued  before  us  with  consideraUe  learning,  and  after 
elaborate  nesearohes  on  both  sides.    Looking  at  the 
act  of  2  Geo,  9.  c.  S3,  independently  of  the  87th  section, 
I  entertain  considerable  doubts  whether  the  decision  of 
Lord  Loughborengh  m  Meddewert^  t.  Holbrooi  was 
not  correct.    The  clauses  relating  to  the  admission  and 
enrolment  of  aUomies  are  the  same  as  those  relating  to 
the  same  requisites  of  solieiiors  (a) ;  but  in  section  10 
it  is  in    terms  provided,    that  an   attorney  (sworn, 
admitted,  and  enrdled,)  as  such,  in  any  of  the  superior 
courts  of  common  law  at  WeHnmsier,  WaieSt  or  the 
counties  palatine,  may,  by  consent  in  writing  of  another 
attorney  in  any  of  the  said  other  courts,  practise  in  the 
name  of  that  other.    It  seems  to  me  4hat  by  the  word- 
ing of  the  original  clauses  (&)  the  legislature  did  not 
consider  themselves  as  precluding  a  solicitor  of  one 
court  of  equity  from  practising  in  another  like  court, 
with  the  consent  of  a  solicitor  of  the  latter  court.    If 
that  he  so,  the  sections  5  and  7  being  similar,  and  it  not 
hmg  necessary  that  there  should  be  another  clause  for 
solicitors  like  sec.  10,  because  solicitors  do  not  practise 
in  their  own  names,  but  in  those  of  the  clerks  in  court 

(a)  See  sectlom  5  and  7. 

(t)  It  tppeired  to  be  tlie  inprenkn  of  the  ooart  that  lection  S7  had  not 
foniwd  part  of  the  bill  aa  originalljr  brought  in,  but  hod  been  added  in  tlie 
progren  of  the  bill  throogh  parliament. 
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of  the  court  of  equity ; .  it  does  not  seem  to  follow  that 
a  solicitor  admitted  and  enrolled  in  one  court  of  equity 
should  be  precluded. from  practising  in  another  court  of 
similar  jurisdiction^ii)  the  name  of  another  solicitor  of 

,    the  latter  court. 

One  difficulty  arises  out  of  sect.  SI ;  viz.  the  privily 
given  to  a  solicitor  admitted  and  enrolled  in  one  court 
of  equity  to  be  admitted  and  enrolled  as  such  in  another, 
without  paying,  fees  (a)*  It  seems  that  no  advantage 
would  be  conferred  on  the  solicitor  if  Lord  Lough- 
borough's  construction  of  the  act  is  adhered  to :  for  if  he 
could  practise  here  in  the  name  of  a  clerk  in  courti  he 
could  obtain  no  benefit  by  being  admitted  in  the  court  of 
equity  here;  and  the  section  applies  to  many  other  courts 
of  equity,  of  which  we  are  little  informed.  It  is  not  ne- 
cessary to  decide  on  that;  we  are  more  called  on  to  de- 
cide on  Meddowcrqfi  v,  Holbrooi,  and  the  subaeqpient 
case  in  the  Common  Pleas  of  Vincent  v.  HoU.  I  say  it  is 
unnecessary  to  decide  the  general  question,  for  many 
regulations  in  the  act:.apply  to  the  exchequer;  and 
the  .'legislature  had  this  court  in  view  in  the  framing  it. 
Thus  by  s.  1 1.  no  more  attomies  were  to  be  admitted  in 
any  court  than  have  been  accustomed  to  be  admitted 

^  therein ;  and  under  that  provision  four  sworn  attomies 
only  existed  in  this  court  till  the  passing  of  the  statute 
WGeo.  4.  and  1  WiU.  4.  c.  70.  Again,  in  sect.  18  of  S 
Geo.  S.  c.  S3,  it  is  provided  that  there  shall  be  a  roll  for 
aitomies  in  the  various  courts  of  law  there  mentioned; 
and  there  is  a  similar  provision  as  to  solicitors  admitted 
in  the  court  of  exchequer,  but  not  for  attomies  of  diat 
court.  A  subsequent  section  (sect  S7)  provides  for  the 
enrolment  of  the  attomies  or  clerks  of  the  offices  in 
exchequer  therein  mentioned,  according  to  the  ancient 
custom  therein.  This  brings  me  to  section  S7  (his  lord- 
ship stated  it,  see  615,  note).     That  section  therefore 

(a)  See  23  6.  S.  c.  96. 1. 15. 
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16  not  to  apply  to  attornies  or  clerks  of  certain  offices,  viz. 
among  others,  of  the  king's  remembrancer.  What  are 
the  officers  of  the  king's  remembrancer  ?  They  are  the 
sworn  and  side  clerks,  who  execute  the  equity  and 
revenue  business.  Now  these  persons  are  not  admitted 
and  enrolled  according  to  2  Geo.  2.  c.  23.  but  in  the 
manner  accustomed  before  that  act.  How  then  were 
the  attornies  or  clerks  of  ''the  office  of  pleas  of  the 
court  of  exchequer*'  (that  is,  the  four  sworn  attornies,) 
admitted  and  enrolled  ?  Not  under  this  act,  but  ac- 
cording to  the  former  custom  prevailing  in  this  court 
before  11  G.  4.  and  1  W.  4.  c.  70.  The  2  G.  2.  c.  23. 
8.  27.  next  provides  that  these  attornies  and  clerks  may 
practise  in  other  courts  in  the  names  and  with  the  con- 
sent in  writuig  of  attornies  of  such  other  courts.  Then 
the  concluding  words  of  the  section  are  material  expres- 
sions in  this  case ;  viz.  that  it  shall  be  lawful,  firom  and 
after  1  December  1730,  fQr  any  person  who  shall  be 
sworn,  admitted,  and  enrolled  an  attorney  or  solicitor 
m  any  of  the  several  courts  before  mentioned,  according 
to  the  direction  of  this  act,  to  practise  and.  solicit  in  the 
said  respective  offices  in  the  same  manner  as  heretofore 
has  been  done,  any  thing  hereinbefore  contained^  or  any 
law  or  statute  to  the  contrary  notwithstanding.  In 
what  offices  ?  In  the  office  of  pleas,  and  in  the  office 
of  the  king's  remembrancer.  We  know  that  attornies 
of  other  courts  practised  in  the  office  of  pleas,  in  the 
names  of  the  attornies  of  the  court,  to  the  fullest  extent, 
viz.  up  to  the  termination  of  the  causes  by  final  judg- 
ment, and  not  in  the  limited  manner  contended  for  in 
support  of  the  motion.  That  then  is  the  construction 
put  on  this  section  by  practice,  nor  is  any  thing  produced 
to  the  contrary.  Next,  what  has  been  the  usage  in  the 
king's  remembrancer's  office?  The  equity  and  revenue 
business  is  conducted  there  by  the  same  persons,  and 
many  attornies  practise  in  the  name  of  a  sworn  clerk  in 

VOL.  II.  M  M 
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18SB.       court  I  not  merely  in  the  Kmited  manner  I  hft^e  alliided 
vup-v^-^      IQ^  jjy^  ^p  |.Q  ^jjg  period  of  the  decree.    This  case  then 

GswfiRAL     is  specially  provided   for    in  the  exchequer;    and  a 
1^^'  solicitor  admitted  in  the  court  oC  chancery,  may,  in  the 

and  Ocben.  name  of  a  sworn  clerk  of  the  court  of  equity  in  the 
exchequer  chamber/  carry  on  a  suit  to  its  final  tennt- 
nation^  without  enrolment  or  admission  in  the  latter 
court.  Such  has  been  the  constant  usage;  and  our 
decision  is  warranted  as  well  by  the  act  of  8  G.  S.  as 
by  the  custom  which  has  prevailed  mnce  that  reign. 
Nothing  then  will  be  taken  by  this  motion.  But  though 
it  may  be  usual  that  the  party  faSing  in  ati  exception 
to  the  master's  report  shall  pay  the  costs  of  that  pro- 
ceeding, still  as  there  was  so  much  doubt  that  I  directed 
a  second  argument,  and  as  my  first  opinion  was  adverse 
to  that  now  entertained  by  the  court  on  sec.  S7,  tfaey 
vrill  not  be  granted  in  this  case. 

The  other  biirons  concurred. — Bayhy  B*  added,  I 
do  not  difier  from  the  lord  chief  baron  on  the  genersl 
construction  of  the  act  of  S  6.  S,  but  I  think  section  87 
sufficient  to  found  our  decision.  I  think  that  diat 
section  did  not  apply  merely  to  the  business  in  the 
king*8  remembrancer's  office^  but  to  general  business 
done  by  the  solicitor  in  the  cause,  and  that  the  power 
to  practise  in  any  of  the  offices  mentioned  in  die  act 
is  not  to  be  divided  or  varied  in  its  application  to  busi- 
ness not  official,  and  business  merely  official.  Hie 
whole  bill  of  costs  appears  to  me  one  entire  matter. 

Motion  refused  without  costs. 


IN  THK  Sbcond  Ybar  Of  WILLIAM  IV.  Stt 

The  Attornet-Gekeral  against  Ridbeu. 

AN  infomatioa  had  been  filed  against  the  defendant^  A  wife  pos- 
,  ,  ^  .   .  ,  ^      sessed  autho- 

an  entered  paper-maker,  containing  several  counts,  i^ty  from  her 
The  first  connt  was  framed  on  1  O.  4.  c  58.  s.  &  t9  husband,  a 
reoorer  a  penalty  for  selEng,  sending  out  and  delirering  to  give  in  his 
paper  without  being  tied  up  and  labelled.    Another  ^^''''^  "i^r; 

*   ^  or  tain  requisite 

count  was  on  1  <?.  4.  c.  58.  s.  7.  for  a  penalty  in  respect  excise  notices 
of  a  ifuantity  of  paper  remoral  from  his  manufiustory  whhoTiThicIi 
without  its  being  indosed  in  a  wrapper  so  labelled,  and  paper  could 
widi  such  impressions  of  a  departure  stamp  thereon  as  remo^  from 
reqoifed  by  1  Gf.  4.  c  58.  ss.  6  and  7.    At  the  trial  ^{"^  "^"v 

though  the 

befom  tiie  Lord  CUe/Baram  at  the  revenue  sittings  making  it 
sfter  last  Mkkaelmms  term,  it  appeared  <hat  on  die  ^^f^  ^^^ 
day  Isid  in  the  infi)niiation  the  wife  of  the  defendant  also  paid 
went  with  her  brother-inOaw  in  a  cart  to  the  shop  of  hb  aut&y^^ 
Skering^  a  grocer  at  Haltiead.    Tbe  man  went  in,  end  But  it  did  not 
in  her  name  eoUdted  a  loan  of  5/.  to  make  up  SOI.  then  ghehad  any 
due  from  her  husband,  the  defendant,  for  paper  duty ;  ^.^®J  autho- 
<adding,  diat  she  would  deposit  with  him  paper  worth  respecting  the 
6/.  which  was  then  in  the  cart.    On  Shering  coming  to  "Tremm^' 
her  in  the  cart  she  repeated  the  same  thing  to  him,  paper  at  all. 
Baying,  if  the  money  was  not  fordicoming  he  might  v,ardsremov« 
keep  the  paper.    The  bundle  of  paper  had  no  wrapper  f^  paper  in  an 

-  illegal  manner 

or  label,  and  therefore  no  departure  or  duty  stamp  on  and  pledged  it, 
it,  both  those  stamps  being  on  the  hibel  put  on  by  the  ^[^^^"P  ^|^\ 

sne  wisneQ  to 

officer  on  charging  the  duty.    Shering  took  it  and  gave  make  up  a 
her  a  cheque  fiir  5/.,  lor  which  she  got  cash,  and  on  ''l^^^-^^ 
the  same  day  paid  5t  for  paper  duty  due,  45/.  having  The  husband 
been  paid  before.    Her  brother-in-law  was  in  the  house  p^ceede?" 
with  her  when  she  paid  die  duty.     The  money  never  against  for 
having  been  repaid,  Shering  kept  the  paper,  and  it  was  Held,  that  her 

former  acts 
were  evidence  to  be  left  to  the  jury  to  decide  whether  or  not  the  illegal  act  was 
done  by  hit  aathoiHj. 
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seized  on  bis  premises*    The  supervisor  who  seised  it 
proved  that  the  defendant  was  an  entered  paper-maker, 
and  that  he  had  surveyed  the  mill  once  a  fortnight  for 
three  years.    He  said  that  the  excise  officer,  on  receiv- 
ing notice  from  the  paper-maker  to  attend  to  weigh  and 
charge  the  duty  under  34  G.  3.  c.  SO,  s*  7.  takes  the 
stamp  denoting  the  charge  of  duty  in  order  to  apfdy  it 
to  part  of  the  label  fixed  on  the  top  of  the  wrapper. 
1  Geo,  4.  c.  58.  s.  6.    Before  sending  out  paper  fixxa 
the  stock  the  maker  is  bound  to  tie  it  up  and  to  affix  an 
impression  of  another  stamp  called  a  departure  stamp 
on  that  part  of  the  label  fixed  to  the  side  of  the  wrapper, 
in  order  to  denote  the  time  of  its  leaving  the  maket^s 
possession,  (id.  s.  9.).    In  the  absence  of  the  defends 
ant  the  witness  had  generally  seen  tiie  wife  or  tiie 
foreman,  and  on  those  occasions  if  he  inquired  of  her 
whether  there  was  any  notice,  i.  e.  of  weighing  and 
charging  paper  with  duty,  she  would  sometimes  write 
one  and  give  it  him ;  but  on  his  putting  a  dmilar  ques« 
tion  to  the  foreman  he  would  give  no  answer,  but  would 
offer  to  go  and  ask  her  if  tiiere  was.    He  had  seen  her 
pay  paper  duty  to  the  collector  more  than  once. 

The  paper  was  produced  in  the  same  state  as  iriien 
seized.  The  witness  saw  the  defendant  some  time 
after  the  seizure  and  asked  him  '^  whether  he  allowed 
his  wife  to  transact  business  for  him  in  his  absence, 
such  as  giving  notices  and  the  like,"  and  he  said,  I  do. 
The  witness  had  never  known  her  ^ve  directions  as  to 
the  mode  of  carrying  on  the  business,  or  do  any  thing 
except  giving  the  notices  to  charge  if  her  husband  was 
absent.  Another  officer  whose  duty  it  was  to  attend 
the  weighing  of  paper  proved  that  the  defendant,  when 
at  home,  always  gave  the  requi^te  notices,  but  was 
often  absent  from  home,  on  which  occasions  his  wife 
gave  the  notices  which  it  was  his  duty  to  give,  but  did 
not  interfere  with  the  work  carrying  on.    Eighteen  of 
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the  notices  to  the  excise  of  weighing  and  charging 
paper  with  duty,  which  by  34  G.  3.  c.  20.  a.  7.  are 
required  to  be  given  by  the  maker  of  paper,  were  pro- 
duced in  her  writing,  e.g.  **  Notice  to  charge  paper, 
May  29, 1830,  at  10 in  the  morning.  (Signed)  Ann,  for 
William  RiddelV^  Fourteen  receipts  for  labels,  which 
by  1  G.  4.  c.  58.  s.  6.  are  required  to  be  signed  by  the 
maker,  his  foreman  or  servant,  were  produced,  signed 
by  her,  and  the  following  account,  which  by  1  G.  4. 
c.  58.  8.  14.  is  to  be  signed  by  the  maker  or  his  foreman, 
and  was  delivered  by  her  to  the  surveyor : — "  Sent  out 
since  last  survey  two  reams  first  class.  No.  6061. 
(Signed)  Ann,  for  WiUiam  RiddeU.    May  30,  1830." 


1832. 

Attorn  EY- 
General 

V. 
RiDDELL* 


Fotteii  for  the  defendant,  objected  that  the  extent 
of  the  evidence  given  only  amounted  to  show  a  limited 
authority  to  the  wife,  in  the  defendant's  absence,  to 
give  such  notices  to  the  excise  as  were  requisite 
to  keep  the  manufacture  from  being  stopped,  but 
that  nothing  appeared  to  show  her  acting  generally 
in  the  making  paper,  or  sending  it  out,  or  to  have 
any  general  authority  from  the  defendant  to  do  any 
such  acts*  He  also  urged,  that  payment  of  duty  by 
the  wife  was  not  a  part  of  the  trade  but  a  consequence 
of  it,  and  gave  her  no  controul  over  or  power  to  take 
ftway  paper;  that  there  was  no  evidence  of  her  having 
paid  the  deficient  duty  with  the  5/.  she  raised  by  the 
pledge  of  the  paper,  and  therefore  that  nothing  fixed 
the  husband  with  any  actual  or  constructive  knowledge 
of  the  illegal  act  charged;  that  in  Attorney-General  Vi- 
Siddon  (a)  the  master  had  himself  been  guilty  of  har-^ 
bouring  smuggled  goods,  and  for  the  concealment  of 
which,  in  his  absence,  the  servant,  on  the  exigency  of 
the  moment,  acted  illegally;  so  that  there  the  act  of 
the  servant  was  not  the  only  evidence  against  the  master. 

(d)  Vol.  I.  41. 
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The  Chief  Baron  astented  that  there  wm  noi  evi- 
dence sufficieDt  to  go  to  the  jury  to  shew  thai  the  vife 
was  authoriaed  by  hor  husband  to  eonvey  away  the 
paper  as  charged ;  and  that  the  authority  given  by  him 
to  her  giving  notices*  receiptSy  Ste.  appeared  limiled 
solely  to  those  acts*    The  defbodant  had  a  verdict. 

In  HUarjf  term  a  rule  nisi  for  a  new  triU  was  ob- 
tained, on  the  ground  that  there  was  evidence  for  a 
jury  that  the  defendant  authorized  the  act  of  the  wife 
as  his  agmit. 


Fatten  showed  cause  in  Easier  term.  The  queetioa 
is  inq9ortant>  whether  an  Qlegal  aet  of  a  wife  can  be 
given  in  evidence  to  fix  her  husband  with  the  conse- 
quences. The  connection  between  them  witt  not  moMce^ 
withimt  showing  that  she  was  his  agent  so  eBtraafted 
with  the  management  of  his  business,  that  any  dung 
done  by  her  would  be  evidence  against  him*  Now  the 
only  authority  proved  was  of  a  United  kind,  and  had  it 
been  to  act  generally  in  the  business,  the  defiendant 
could  not  be  presumed  to  have  sanctioned  a  direct 
breach  of  excise  laws  in  removing  paper  unlabeUed. 
This  is  not  strieily  a  criminal  charge,  though  ia  the 
nature  of  it ;  nor  does  Attamey^Qeaeral  v«  Siddom  carry 
constructive  criminality  so  far  as  here  contended  for. 

[  Vaugkan  B.  The  criminal  aet  of  the  master  in  con* 
cealing  smuggled  tobacco  was  there  estabUsbed  by  Ae 
verdict  on  the  second  count,  and  as  an  exttinsic  cir* 
cnmstance  afibrded  the  jury  reasonable  cause  to  infer  a 
general  authority  from  him  to*  the  servant  to  da  any  fiir« 
ther  illegal  act  necesssary  to  protect  the  original  &aud.] 
The  iUegal  act  here  charged  was  so  fiur  fieom  necea 
sarify  benefiting  the  defendant,  that  it  nught  have  been 
done  by  the  wife  to  shield  her  misapplication  of  money 
entrusted  to  her  to  pay  duty*  The  defendant  is  not 
shown  to  have  knowledge  of  her  act*    She  certainly 
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did  not  ^icterfere  in  the  manufacture  even  in  her  hus- 
band's absence^  and  diere  is  no  evidence  of  any  autho- 
rity to  act  in  any  other  way  than  giving  tlie  excise 
notices  requiaile  to  prevent  the  stoppage  of  the  business* 

[Lord  LffndAursi  C.  B.  It  did  not  appear  to  b^ 
within  the  scope  of  the  wife's  authority  or  of  her  ordi- 
nary duty  to  send  paper  out  at  all  in  the  regular  way. 
But  if,  possessing  that  authority,  she  used  it  irregularly, 
then,  on  the  authority  of  the  cases  cited,  the  defendant 
would  be  answerable  for  her  act.] 

As  to  the  first  count  on  section  6,  the  questbn  is, 
had  the  wife  authority  to  send  out  paper  unlabelled  or 
at  all?  That  section  confines  the  penalty  to  the  maker, 
and  the  paper  itself  is  forfeited.  In  all  former  cases 
where  it  has  been  sought  to  fix  the  master  with  the  act 
of  the  servant,  it  has  been  proved  that  the  latter  did 
some  acts  in  the  course  of  the  manu&cture  from  which 
the  master's  authority  to  act  generally  in  it  must  be 
mferrML 


1832. 

Attorney- 
General 

V, 
RlDDEUU. 


The  Aitomey-Generaly  Clarke  and  Sir  George  Grey 
supported  the  rule.  The  case  falls  within  the  principle 
of  Aii^mef^General  v.  Siddomt  where  though  the 
iMster  knew  nothing  of  the  act  of  the  servant,  yet  on 
the  probability  apparent  on  the  evidenee,  that  the 
nastet  had  autboviaed  the  servant  to  consummate  his 
own  original  fvand,  Ihe  court  supported  the  verdict 
for  the  crown.  Hece  the  wife  b  a  mere  agent,  Thi^ 
is  not  a  criminal  proceeding;  but  the  cases  purely 
crimmal  have  gone  ftirther  than  is  here  contended  for. 
Thus  in  Rex  ▼.  Guieh  (a),  the  proprietor  of  a  newsr 
paper,  tbou^  residing  at  a  distance,  and  no^  proved  to 
lake  any  part  in  its  management,  or  to  know  of  the 
Kbellons  pubUeation,  wias  held  criminaUy  responsible 
for  the  act  of  the  managing  partner,  who  conducted 

(a)  Mood.  &  Malk.  437.  See  per  Hiaihh  Bnak  v.  Suktmw^  i  B.  k  P.  409. 
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the  paper  for  him.  The  fact  that  the  latter  was 
also  liable  to  proceedings  made  no  difierenoe; 
as  also  appears  by  Rex  v.  Almon{a)  and  Reje  t. 
Dixon{b).  Where  a  reasonable  probability  is  raised, 
that  a  wife^  living  with  her  husband^  has  as  his  servant 
done  that  which  he  as  master  was  likely  to  authorize; 
it  involves  very  important  consequences,  if  the  circum- 
stances raising  that  probability  are  not  left  to  the 
jury  to  decide  whether  he  authorized  her  so  to  act 
Now  the  evidence  was  fairly  calculated  to  raise  the 
inference,  that  the  wife  had  a  general  authority  from 
the  defendant  to  conduct  his  business  in  all  respects  in 
his  absence ;  and  a  verdict  the  other  way  would  not  have 
been  disturbed.  Her  acts  of  giving  excise  notices, 
receipts,  &c.,  were  done  in  the  course  of  the  trade, 
and  required  acquaintance  with  it.  Without  them, 
though  the  manufacture  might  have  proceeded^  the 
trade  must  have  stopped.  Payment  of  duty  by  the 
defendant's  authority  is  an  act  done  in  the  course  of 
the  trade*  Again,  if  she  had  misapplied  money  re- 
ceived for  paying  the  duty,  her  replacing  it,  though  by 
illegal  sale  of  paper,  benefitted  the  husband,  who  must 
at  all  events  have  paid  it.  [Lord  Lyndhursi  C.  B. 
Does  my  authority  to  an  agent  to  pay  debts  for  me 
imply  any  authority  to  him  to  sell  my  property  to  do 
so?  Here  the  wife  could  not  be  called  as  a  witness  to 
rebut  the  prima  facie  case  for  the  crown,  by  showing 
what  the  real  authority  was,  as  any  other  agent  might 
have  been  (c).} 

The  question  of  &ct  remains  whether  there  is  evi* 
dence  of  authority,  even  if  there  is  another  remedy 
for  the  same  offence.  [Bajfiey  B»  Suppose  the 
wife,  without  the  knowledge  or  authority  of  her 
husband  to  do  any  thing  in  the  concern,  reoaoved  a 

(a)  5  Burr.  S686.  (6)  3  H.  &  S.  11;  4  Camp.  If,  S,  C. 

(e)  See  22€3B  ▼•  DiANi,  4  Campb.  Iff. 


IN  THE  Second  Year  of  WILLIAM  IV. 


529 


quantity  of  paper  in  an  illegal  nuumer,  would  not  an 
information  lie  against  her,  in  which  her  husband 
would  merely  be  joined  for  conformity?]  If  so^  the 
crown  would  not  be  compelled  to  proceed  on  section  7, 
against  the  husband  only,  as  in  this  information. 
[Lord  Lyndhurst  C.  B.  It  appears  that  1  Geo.  4.  c» 
58.  s.  7.  inflicts  a  penalty,  not  only  on  the  maker,  but 
also  on  every  person  removing  or  concerned  in  the 
delivery,  removal,  or  receipt  of  paper,  not  inclosed  in  a 
wrapper  duly  labelled*  Now  supposing  that  in  con- 
sequence of  a  defect  of  evidence  in  showing  that  the 
wife  acted  within  the  scope  of  the  authority  given  her 
by  the  husband,  the  illegal  act  should  be  taken  to  be 
not  that  of  the  defendant,  but  wholly  that  of  the  wife, 
would  she  not  have  been  liable  to  be  joined  with  the 
husband  as  a  defendant  under  section  7  ?  That  would 
raise  a  question,  whether  if  a  feme  covert  unconnected 
with  or  unauthorized  by  her  husband,  the  paper-maker, 
was  assisting  in  the  illegal  act,  she  and  her  husband 
should  not  have  been  joined  under  this  section  (a)?] 

By  section  6,  the  maker  only  is  required  to  do  the 
acts  of  tying  up  and  labelling;  so  that  the  question  of 
joint  liability  does  not  arise  on  the  first  count* 


1832. 

Attobmet- 
Genebal 

V. 
RiDDSlX. 


Cur*  adv.  vuU» 


Lord  Lyndhurst  C.  B.  now  delivered  the  judg'^ 
ment  of  the  court.  The  ground  of  the  motion  for  a 
new  trial  was  the  rejection  of  evidence  which,  it  was 
contended,  ought  to  have  been  received  at  the  triaU 
The  facts  of  the  case  were  these: — The  defendant  was 
a  paper  manufacturer,  who  employed  a  foreman  to 
superintend  the  manufacture  of  the  paper.  During 
the  absence  of  the  defendant  his  wife  acted  for  him  in 
one  department  of  the  business.    It  appeared  upon  the 

(a)  Com.  Dig.  Baron  uid  Feme,  (Y.) 
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evidence,  that  in  cases  where  notices  were  neceasaiy 
tot  the  exeise  officer,  tiiese  notices,  during  the  abaeocf 
of  the  husband,  were  very  frequently  given  by  the 
wife.    It  does  not  appear  that  she  inlerfisred  in  the 
manu&cture  of  the  paper,  but  during  the  absence  of 
die  husband  she  was  cxdusiTely  employed  in  that  part 
of  the  business  referred  to,  and  so  much  so»  that  the 
fbteman  used  to  appeal  to  her  to  know  what  notices 
should  be  given.     It  appeared  also,  that  on  one  oeeaasn 
she  was  employed  by  die  defendant  to  pay  doty  in 
arvear ;  and  on  another,  that  she  pledged  some  pi^cr 
from  her  husband's  manufiustory  to  raise  the  money  is 
pay  the  duties  (a).    These  were  the  general  fiicts  of  the 
ease,  and  under  these  circuiMtances  it  was  proposed 
by  the  attorney-general  to  give  certain  acts  of  the 
wife  in  evidence,  in  order  to  fix  the  husband  with  the 
improper  removal  of  paper.     It  was  staled  that  some 
duties  being  in  arrear,  tbe  wife  had  called  at  the  house  or 
shop  of  a  neighbour  with  a  quantity  of  paper  whidi  had 
been  illegally  removed  from  the  manufactory,  and  &at 
she  was  desirous  <^  borrowing  money  upon  the  depoat 
of  it.    The  money  was  len^  and  the  paper  aceordingly 
deposited,  and  it  was  staled  by  tiie  attorney-general 
that  he  should  prove  that  on  the  same  day  the  duties 
then  due  were  paid  by  the  wife.     That  evidence  was 
rejected,  as  not  being  evidence  proper  to  charge  the 
husband  with  the  acts  of  the  wUe;  but  we  are  of  opi- 
nion thai  it  was  improperly  rejected,  and  that  it  ought 
to  have  been  left  to  go  to  the  jwy  to  decide  whedier 
•r  not  the  act  of  the  wife,  under  the  dronrnptsncisi 
staled,  was  done  by  the  authority  of  her  husband  the 
defendant.    Thertfeie  there  ought  to  be  a  new  trial 


Ride  absohite. 


(a)  On  thowing  cause,  it  had  been  deuied  thai  this  fact  clearly  appeared 
in  evidence. 
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MOROAM  JONKS  OgoitUl  WlLLIAM  JOMKS,    G«Bt.  ODfBt 

I 

T\EBT  on  a  joint  and  several  bond  executed  by  W.  Where  in 

Jonesy  of  Z.,  ^.  T.  JomeM  (both  rince  deceased)  „Sw  ^X/  it 
and  defendant.     Plea,  non  est  &ctuni.    Refdication,  was  suggested 
similiter  to  plea,  and  praying  enrolment  of  the  bond  cord  by  the 
(bond  set  out),  and  of  the  condition,  which  was  ako  ^emandant 

'  that  her  hiis- 

set  out,  and  reciled  to  the  following  effect  t-^  band  died 

Whereas  by  indentures  of  lease  and  release,  Ac.  "^^Af^^^l , 

^  '  tenements  out 

between  W,  James,  of  L.  of  tlie  one  part,  and  M^tgtm  of  which  she 
Jmiet  (plaintiff)  of  the  other  part;  the  said  W.  Jomi  ^ower  buuhe 
of  Z.  in  consideration  of  18(V.  to  hhn  in  hand  pud  jury  only  found 
by  the  said  plaintiff,  did  grant,  release,  and  convey  band  had, 
uBto  the  said  plaintiff  and  to  his  heirs  and  assigns,  att  ^"""S  his  in- 

*^  -o     '  lermamage, 

that  messuage  and  lands,  with  the  appurtenanees,  called  been  seised 
Rkfd^primoH,  situate,  &c.,  formeriy  in  the  seisin  of  Seld^'fn'lin'''' ' 
Morgcm  ZetsM,  late  of  JS.  aforesaid ;  which  said  mea-  action  on  a 
Buage  and  lands  had  been  assigned  over  by  Ifhe  said  M*  ^j^^  ^ab^t'" 
Lemt,  to  the  said  W.  Jonu  of  L.  under  the  lords'  ad,  ^y  ^^?  which 
(3S  6*  2.  e*  28);  and  whereas  at  the  time  of  the  exaeu*  tenant  m  the  ^ 
tioa  of  liie  said  indenture  of  release,  it  was  agvsed  upas  ^c^^n  of 

-o  -»        dower)  might 

that  7.  Jeaes  and  fF.Jottei,  of  i4«  (defendant)^  diould  sustain  by  legal 
join  in  an  obligation  with  the  before^entioned  W.  Janes  l"^^^^^""^^^^ 
of X.  to  indemnify  the  plaintiff  and  all  other  petsooe  whom*  tenements, 
soever,  and  should  for  that  purpose  enter  into  the  befote*  ^J^  costs  mUd 
written  obligation,  oooditioned  as  hereafter  mentioned,  ^y  him  to  the 
that  is  to  say.  That  if  the  before  bounden  W.  Jhmes  of  Xu  could  not  be 
T.Jeme,  and  W.  Jomes  (defendant),  or  one  of  them,  "^^^^^'.^ 

plea  of  tender 
in  dower  does  not  contain  an  averment  that  from  the  death  of  the  husband  the  tenant 
had  always  been  ready  and  willing  to  render  dower  to  demandant,  she  would  not  be 
deprived  of  ker  right  to  reoomr  duaages  uater  ciw  afiat.  Msrimf.20  Hen,  3.  c.  ]. 
though  she  confessed  the  plea. 
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183S.  their  or  one  of  their  heirs,  executors  or  administratoR, 
should  and  did,  from  time  to  time  and  at  all  times 
thereafter,  pay  and  reimburse  unto  the  said  plaintiff, 
his  heirs  and  assigns,  whatever  loss  or  injury  he  or  they 
might  sustain  for  or  by  reason  of  the  legal  ouster  of 
him  the  said  plaintiff,  his  heirs  or  assigns,  out  and  of 
the  said  messuage,  tenement,  and  lands  called  Rhydf- 
prinian^  or  any  part  thereof,  by  the  said  Lewu^  oi 
any  other  person  or  persons  having  or  lawfully  clainung 
any  right  to  the  soil  or  freehold  thereof  or  any  part 
thereof,  or  for  or  by  reason  of  the  commencement  and 
prosecution  of  any  suits  at  law  or  in  equity;  and  if  the 
said  plaintiff,  his  heirs  and  assigns,  shall  and  do,  from 
time  to  time  and  at  all  times,  peaceably  and  quiedy 
have,  hold,  use,  occupy,  possess  and  enjoy  the  said 
messuages,  tenements,  lands,  and  every  part  thereof 
witii  the  appurtenances,  without  any  let,  suit,  interrup- 
tion or  molestation  of,  from,  or  by  tiie  said  M.  LewUi 
or  any  person  or  persons  whatsoever:  And  that  free 
and  clear,  and  freely  and  clearly  acquitted,  exonerated, 
indemnified  and  discharged,  of  and  from  all  other 
tides,  troubles,  charges,  and  incumbrances  whatsoever, 
of  and  from  all  costs,,  damages  and  expenses  to  be 
suffered  or  incurred  by  the  said  plaintiff,  his  heirs  and 
assigns  thereby:  Then  the  before  written  Ixnid  was  to 
be  void,  or  else  to  remain  in  frdl  force  and  virtue. 

The  two  following  breaches  were  then  suggested  on 
the  roll  under  8  &  9  ^.  3.  c.  11.  s.  8.  1st.  That  after 
the  making  of  the  said  writing  obligatory,  to  wit,  &€« 
A.  D.  18S7,  a  certain  action  of  dower  was  commenced 
and  prosecuted  in  the  court  of  great  sessions  for 
Cardiganshire  by  one  Mary  Lewis j  widow,  who  was 
the  wife  of  the  said  M.  Lewis,  against  the  said 
plaintiff,  for  the  recovery  of  the  third  part  of  certain 
messuages,  tenementsi  and  lands,  as  the  dower  which 
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were  of  the-  said  ilf,  Lewis,  her  foimer  husband;  and       18S8, 
thereupon  such  proceedings  were  had^  that  afterwards, 
to  wit,  in  the  year  aforesaid,  the  said  Mary^  by  the 
consideration  and  judgment  of  the  court,  recovered 
against  the  plaintiff  in  the  said  (present)  action,  and 
thereupon  had  full  seisin  and  possession  ^ven  her  of 
the  said  messuage,  tenement,  and  lands  in  the  said 
condition  of  the  said  writing  obligatory  mentioned  aa 
her  dower.    And  the  said  (present)  plaintiff  was  legally 
ousted  out  of  the  possession  of  the  same*    And  by 
reason  of  the  said  judgment  and  legal  ouster  of  him 
the  said  pluntiff  out  of  the  possession  of  the  said  mes* 
suage,  tenement,  and  lands  in  the  condition  of  the 
said  writing  obligatory  mentioned,  he  hath  been  obliged 
to  pay  and  hath  paid  divers  sums  of  money,  amount- 
ing, &c.  to  50/.  in  satisfaction  of  the  said  dower  of  the 
said  Mary  Lems,  and  hath  sustained  a  loss  or  injury 
to  a  large  amount,  to  wit,  to  the  amount  of  lOO/*    Yet 
the  said  W.  Jones  (of  L.)  T.  Jones,  and  JV*  Jones,oiA* 
(defendant),  have  not,  nor  has  either  of  them,  nor  have 
the  heirs,  executors,  or  administrators  of  any  or  either 
of  tiiem,  paid  and  reimbursed  unto  the  said  plaintiff 
the  said  sum  of  money,  being  the  loss  or  injury  he 
hath  sustained  as  aforesaid,  or  any  part  thereof,  con- 
trary to  the  form  and  effect  of  the  said  condition,  &c. 
of  the  said  writing  obligatory.    Secondly*  That  the 
costs,  damages,  and  expenses  suffered  and  incurred  by 
the  sud  plaintiff,  by  reason  of  the  said  action  of  dower 
so  commenced  and  recovered  by  the  said  Mary  against 
the  sidd  plaintiff,  amounted  in  the  whole  to,  &c.  100/. 
&c.;  and  the  said  plaintiff  hath  not  been  indemnified 
and  discharged  of  and  from  the  same,  and  the  said  W. 
Jones  (of  £•),  T.  Jones,  and  W.  Jones,  (pi  A.  defend- 
ant), have  not,  nor  hath  either  of  them,  paid  to  the 
said  plaintiff  the  said  last-mentioned  sum  of  100/. ;  and 
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1S89.  ihe  said  plainliff  hadi  not  held,  occupied,  and  enjogfed 
die  end  memuge,  tenement,  and  lands,  in  die  eon- 
didon  of  the  said  writmg  obUgatory  mendooed,  free 
and  dear,  and  freeljr  and  clearly  acquitted, 
indemnified,  and  discharged  of  and  £pom  the  aaid 
damages,  and  expenses,  amoanting  to  100/.,  snflEwed 
or  incurred  by  die  said  plaiirtiff  in  die  said  acdan  of 
dower  so  commenced  and  recoTered  by  the  said  Man/ 
against  the  said  plaintiff  as  aforesaid,  confnry,  &c 
Award  of  venire  to  try  the  issue  joined,  and  if  fimnd 
for  the  plaintiff,  to  inqnire  of  die  truth  of  the  breadies 
assigned,  and  assess  the  damages. 

Atthe  trial  before  fo&Mif  B.  at  the  hurt;  Lent  aaaiaes 
for  CarmartUe$uMre  {a\  it  appeared  that  one  Jf. 
L^wis  was  in  1815  seised  in  foe  of  Riydgpnmiom, 
and  having  been  taken  in  execution  was  afterwaida 
diaeharged  under  the  lords'  act,  SS  G.  2.  c,  28.  s.  1& 
and  assigned  his  estate  and  eflbcts  to  William  Jomet  of 
X*  who  took  possession  of  Bkytfyprrnkm,  and  sold 
it  in  1819  to  the  plamtiff  in  this  action.  The  in* 
solvent's  son  having  ckimed  the  estste,  the  bond 
of  indemnity  now  sued  on  was  given  to  the  poidinser 
by  JV0  Janes  of  L.  the  assignee,  T*  Jones,  and  W* 
Jones,  io£A»  defendant),  the  two  latter  bdng  at  that 
dme  attomies  for  the  assignee.  The  insdveBt, 
died  in  18S6,  leaving  a  widow  survivmg  him  on 
death  $  who,  afi;er  demanding  an  assignment  of  dower 
by  the  present  plaintiff  out  of  Rhydgprimon,  sued  him 
in  dower  unde  m/dl  babet  in  the  CardiganMre  grest 
sessions*  The  attorney  in  diat  action  was  die  present 
ddhodant.  The  tenant  in  dower  (die  present  plaintiff) 
pleaded,  diat  before  the  commenoement  of  the  suit  he 
was  ready  and  willing,  and  then  and  there  tendered  and 

(t()  Th«  Teiwe  htA  been  dionfeA  from  Carrff^ndbfrv. 


Joves. 
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oflfered  to  the  said  (widow)  her  dower  of  the  said  heredi-  1^*- 
taments  and  premises  with  the  appurtenances ;  to  receive  jo»is 
which  she  wholly  refused:  and  he  further  said,  that  he 
is  still  ready  and  wiUing  to  render  to  the  said  (widow) 
her  dower  of  the  said  hereditaments  and  premises,  and 
rendereth  the  same  here  in  court  to  the  said  (widow). 
Judgment  was  signed  thereupon  thus:  And  because 
the  said  (widow)  doth  not  deny  the  plea  of  the  said 
tenant  (the  present  plaintiff),  Therefore  it  is  considered 
that  the  said  (widow)  recover  against  the  said  (tenant) 
her  seisin  of  the  third  part  above  demanded,  with  the 
appurtenances,  to  be  held  by  her  in  severalty  by  metea 
and  hounds;  and  the  said  M.  J.  the  tenant,  in  mercy, 
and  so  fcnrth:  And  thereupon  the  said  (widow)  saitii, 
that  M.  L.  her  late  husband,  on  1  January  18S4,  died 
9ei9ed  of  the  tenements  aforesaid  in  his  demesne  as  of 
fee,  and  prays  a  writ  of  &c.  to  be  directed  by  the 
sheriff  of  the  county  of  C.  as  well  to  give  her  full  seisin 
of  the  third  part  aforesaid,  with  the  appurtenances  to 
be  held  by  her  in  severalty  by  metes  and  bounds,  as  t6 
inquire  how  much  the  third  part  of  the  tenements  afore- 
said may  be  yearly  worth  according  to  the  value  thereof, 
and  also  what  damages  the  said  (widow)  has  sustained 
on  occasion  of  detaining  the  dower  aforesaid,  bey<md 
the  value  aforesaid,  from  the  commencement  of  this 
suit  until  the  award  of  the  said  inquiry,  as  also  toft  her 
costs  and  charges  by  her  about  her  suit  in  this  behalf 
expended.  The  writ  of  seisin  and  inquiry  having 
issued,  the  inquisition  found  by  the  jury  was,  that  the 
said  3f.  Ijewis  (the  deceased  husband)  died  on  1  June 
1825,  at  &c.,  having  during  his  intermarriage  with  the 
said  (widow)  been  seised  in  his  demesne  as  of  fee- 
sunple  of  the  tenements  aforesaid;  and  the  said  tene- 
ments were,  and  ever  since  his  decease  have  been  of 
the  yearly  value  of  9/.  beyond  all  reprises :  and  that 
nine  months  have  elapsed  since  the  demand  of  dower 
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18S2.  by  the  said  (widow)j  and  that  the  said  (widow)  ms- 
tained  damages  by  reason  of  her  dower  to  the  amount 
of  2L,  and  for  her  costs  in  this  suit  the  sum  of  4Qf.: 
Therefore  it  is  considered  that  the  said  (widow)  reco?ar 
agiunst  the  said  (tenant  and  present  plaintiff)  as  weD 
her  damages  of  £/•  sustained  by  reason  of  her  detention 
of  her  said  dower,  as  also  the  sum  of  40^.  for  her  costs 
by  the  inquisition  aforesaid  found.  The  widow  was 
put  in  possession  of  a  third  part  of  KhydyprinioH. 

In  the  present  action  the  plaintiff  had  a  verdict  on 
non  est  factum.  Damages  were  assessed  on  the  first 
breach  at  SO/,  for  four  years  and  a  half  arrears  of 
dower;  and  on  the  second  for  S9/.  14^.  6d.^  being  ior 
the  damages  and  costs  pidd  by  pliuntiff  in  the  action  of 
dower. ,  The  learned «  baron  gare  leave  to  defendant 
to  move  to  reduce  the  verdict  by  the  latter  sum, 

£•  V.  Williams  moved  to  reduce  the  damages  to 
nominal.  First,  no  breach  of  the  condition  is  shown, 
for  imder  the  circumstances  mentioned  in  the  recital, 
it  was  not  contemplated  that  the  obligors  should  gua* 
rantee  the  estate  to  be  barred  of  dower,  but  merely  that 
vendor  was  seised  in  fee.  [BayleyB,  It  is  on  the  Ian* 
guage  of  the  recital  that  we  are  to  judge — ^a  general 
covenant  creates  a  general  obligation.]  Secondly,  tbe 
result  of  the  proceedings  in  dower,  as  stated  in  tbe 
first  breach,  is,  that  the  widow  was  put  in  possessbn 
of  the  whole;  whereas  the  judgment  is  for  a  third  part 
only.  \Bayley  B.  They  do  not  describe  the  recoveiy 
as  being  of  the  whole  *^  of  the  said  messuage,  &c.''  i.e. 
recovered,  without  saying  what.  The  delivery  of  such 
seisin  as  is  here  alleged  is  an  allegation  of  a  matter  in 
pab,  and  might  take  place  as  to  the  whole  ajEWr  a  judg- 
ment for  part.  The  word  *'  recovered*'  may  apply  to 
all  that  for  which  judgment  was  i^ven.    The  jury  are  to 
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inquire  the  truth  of  the  matter,  and  the  averment  in  1832. 
the  breach  did  not  make  proof  by  the  record  necessary* 
80  that  >a  variance  from  it  is  not  fatal.]  Thirdly,  the 
plaintiff  in  this  action  was  not  entitled  to  recover  the 
costs  of  the  action  of  dower,  because  no  costs  ought  to 
have  been  awarded  to  the  plaintiff  in  dower.  It  ap- 
peared by  the  record  produced  that  the  tenant  in  dower 
had  pleaded  a  tender,  which  was  confessed  by  the  de- 
mandant, who  thereupon  took  judgment.  Therefore 
as  the  defendant  in  dower  had  committed  no  default, 
no  costs  were  recoverable;  or,  at  all  events,  no  costs 
after  the  time  of  awarding  the  writ  of  inquisition, 
Penrice's  case  (a):  consequently  this  verdict  must  be  re- 
duced, by  striking  out  either  the  whole  amount  of.  the 
costs  of  the  action  of  dower,  or  the  amount  incurred 
after  such  award. 

A  rule  having  been  granted  to  reduce  the  damages 
accordingly, 

John  Evans  and  Whitcombe  showed  cause.  At  the 
trial  William  v.  Gtoyn  (6)  was  cited,  and  Co.  Lit.  32  b. 
and  it  was  contended,  that  40«.  costs  in  dower  having 
been  given,  the  costs  allowed  (27/.  9s,)  should  be 
reduced  by  so  much  of  them  as  was  incurred  from  the 
awarding  the  writ  of  inquisition  downwards ;  but  it  is 
now  sought  to  disallow  the  whole  of  those  costs,  and 
also  the  damages  of  2/.  recovered  in  the  action  of 
dower.  The  only  question  is,  whether  the  demandant 
in  the  writ  of  dower  was  entitled  to  recover  costs,  and 
to  what  extent?  Now  if  she  was  entitled  to  recover 
damages  by  stat.  Merion,  20  Hen.  S.'c.  L  costs  will 
follow  by  the  stat.  Glocester,  10  Edw.  3.  But  it  was 
said  that  she  ought  not  to  have  recovered  costs  against 
the  present  plaintiff,  because  he  had  pleaded  a  plea  of 
tout  temps  prists  which  was  confessed;  but  this  is  not 

(a)  t  Barnes,  234,  cited  2  Saond.  44  (d).  (6)  2  Saund.  42. 

VOL.  II.  N  N 
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18S2.  a  proper  plea  ott&mi  iempt  prist,  for  want  of  a  state- 
BMiit  thai  firom  the  death  of  the  husband  he  had  always 
been  leady  to  render  the  dower.  (WilUams  here  inti- 
mated that  he  meant,  in  support  of  his  rule^  to  rely 
not  only  on  the  plea  of  tender*  but  on  the  fact  that  it 
did  not  appear  that  the  husband  died  seised,  in  which 
case  alone  damages  in  dower  are  recoverable.)  If  the 
idea  ia  bad,  that  would  not  reduce  the  verdict  by  aD 
the  damages;  for  by  the  stat.  oiMerUm  they  would  be 
the  Talue  of  the  whole  dower  from  the  death  of  the 
husband  to  the  day  that  the  widow,  by  judgment  of 
the  court,  hath  recovered  her  seinn  thereof.  That 
includes  costs,  not  only  to  the  award  of  the  writ  of 
inquiry,  but  to  its  execution.  They  cited  1  Richard- 
ton's  C.  P.  Practice  (a),  where  the  continuing  readiness 
of  the  tenant,  from  the  death  of  the  husband,  to  render 
dower  of  the.  tenements,  is  averred.  Penrice^B  caw 
does  not  turn  solely  on  this  point,  but  to  the  other 
pomt,  via.  that  the  husband  did  not  die  seised.  Though 
the  inquisition  did  not  state  that  the  husband  died 
seised,  but  only  that  he  was  seised  in  his  lifetime,  it  wiD 
not  be  intended  otherwise  than  that  his  seisin  continued 
to  the  time  of  the  death.  In  a  writ  of  dower  tmde  miiil 
iabet,  no  such  seisin  is  alleged,  William  v.  Gwjfm  (i), 
and  the  Register,  foL  170,  cited  S  Saund.  43  m     At 


(«)  4Ui  ed.  438;  5tli  ed.  509.  The  jadgment  there  ia  by  nil  diat,  and 
the  mAtter  of  the  plea  having  been  recited,  the  judgment  ii,  that 
bj  the  oonfetdon  of  the  widow  it  appeared  to  the  coart  that  the 
ffoa  the  death  of  the  hatband,  waa  always  ready  to  render  Ca  the  said 
widow  bee  dower  of,  &c.  therefore  that  she  ought  not  to  reoorer  tbe  valoe 
of  the  third  part  of  the  tenements,  nor  her  damages  by  occasion  of  detain- 
ing her  dower  from  the  death  of  the  husband  to  tbe  day  of  iasoiag  tbe 
original  writ;  but  that  she  ought  to  reoorer  that  ?ahie,  and  those  rianiagri 
from  the  day  of  issoing  tbe  original  writ ;  seisin  ia  accordingly  nwnrded* 
and  alio  an  inquisition  for  damages  sustained  by  the  widow,  as  wall  by 
detaining  her  dower  from  the  day  of  issuing  the  original,  "  as  for  ber 
eipenses  and  costs  laid  out  in  the  suit,  and  the  inqaisitioo,  Ac." 

(h)  S  Saond.  45,  44. 
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all  events  the  present  defendant  haying  been  attorney 
to  the  present  plaintiff  when  sued  in  dower,  cannot  set 
up  his  own  negligence  in  sufiering  the  demandant  to 
recover  costs  in  that  action  as  a  defence  to  the  present. 

But  if  he  did  not  die  seised,  it  is  not  clear  that  the 
widow,  who  had  demanded  her  dower,  would  be  deprived 
of  damages*  Roscoe  on  Real  Actions  (a)  cites  Jenkins's 
Centuries^  45,  where  it  is  said,  that  though  the  hus- 
band does  not  die  seised,  yet  if  the  wife  demands  her 
dower,  she  may  recover  damages  from  the  time  of  the  • 
refusaL  Then  the  objection  is  doubtful,  and  comes 
too  late  after  the  finding  that  nine  months  had  elapsed 
from  the  widow's  demand  of  dower,  followed  up  by 
an  assessment  of  damages  for  that  period  of  time  only, 
and  not  from  the  death  of  the  husband.  So  that  though 
the  jury  have  not  found  that  the  husband  died  seised, 
as  alleged,  the  court  will  not  intend  that  damages  were 
assessed  fbr  the  time  to  which  the  widow  was  not 
entitled. 

E.  V.  WilUams  contrii.  The  widow  could  not  recover 
costs  in  dower  because  she  was  not  entitled  to  recover 
damages  under  stat.  Merton,  First,  the  plea  of  tender, 
if  bad  on  demurrer  for  not  averring  toui  temps  prUi^ 
is  made  good  by  demandant's  confessing  it  to  be  a 
proper  plea,  and  by  her  taking  judgment  by  default 
and  seisin  accordingly. 

[Bajfley  B.  All  which  is  confessed  is,  that  they  did 
tender  and  are  now  ready.  Tender  alone  does  not 
exonerate,  but  as  connected  with  the  fact  that  the 
tenant  has  always  been  ready  to  render.  That  defect 
cannot  be  supplied.] 

Under  the  statute  of  Mertan  die  persons  who  are  to 
pay  damages  are  the  same  class  who  are  to  be  amerced 
for  the  deforcement  Now  when  a  tender  is  pleaded 
the  defendants  are  not  amerced ;  Co.  Lit.  32  b.    "  If 

(a)  509,  note  i. 
N  N  S 
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183S.  the  heir  (sued  in  dower)  comes  into  court  on  the  sum- 
mons the  first  day,  and  pleads  that  he  has  heen  ali^ays 
ready,  and  still  is,  to  render  dower,  &c.  if  the  wife  has 
not  requested  her  dower,  she  shall  lose  the  mesne  yahie 
and  her  damages;  but  if  she  has  requested  her  dower 
she  may  plead  it,  and  issue  may  be  thereupon  taken." 
Lord  Hale's  MSS.  printed  in  Hargrave  and  Builers 
edition  of  Co.  UtL  33  a,  show  that  on  such  a  plea  by 
the  heir  *^  demandant  may  take  judgment  immediately, 
and  then  there  shall  only  be  recovery  of  seisin*  ei  nihil 
de  mis&  quia  venii  prima  die.**  Now  RcutalTs  Entries^ 
foL  SS8,  show  that  **  de  misft"  is  an  abbreviation  of 
misericordid,  after  confessing  the  plea  by  nolle  proseqm 
for  damages.  Penriee^a  case  (a)  is  only  an  authority 
how  far  the  right  to  damages  shall  extend.  There  was 
no  defence  there  but  on  the  grand  cape. 

Secondly,  The  record  in  dower  does  not  state  that 
the  husband  died  sebed.  In  no  case  can  the  widow 
recover  damages  unless  the  husband  died  seised:(6),  and 
she,  as  demandant,  must  aver  it  on  the  record.  In  Kerry 
V.  Kent{c)  it  was  admitted  by  Reeve  (afterwards  C.J.) 
that  judgment  of  damages  could  not  be  sustained  be- 
cause seisin  of  the  husband  was  not  suggested  on  the 
record.  Here  the  finding  was  only  that  he  was  seised 
during  the  coverture,  raising  the  inference  that  he  did 
not  die  seised.  Now  in  the  record  in  Richardson  the 
jury  found  the  fact  of  the  husband's  dying  seised,  which 
accounts  for  the  rule  established  before  the  statute  of 
wills,  that  no  one  but  the  heir  can  plead  tout  temps 
prist,  [Bayletf  B.  The  reason  is,  that  it  is  not  at  all 
necessary  that  a  stranger  should  plead  it,  but  it  is  only 
required  where  the  tenant  is  to  answer  for  damages.] 

• 

(a)  t  Saond.  44  d.  (6)  Co.  Lit.  St  h. 

(c)  2  Ld.  Rajm.  1384. 
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Bayley  B.(a) — ^This  rule  must  be  made  absolute  to  183s2. 
reduce  the  verdict  to  30/.  The  rule  is,  that  the  tenant 
in  dower  must  always  be  ready  and  willing  to  assign 
that  dower,  and  if  not,  must  allow  to  the  widow  in 
damages  for  not  being  so  ready  and  willing.  Here 
the  plea  omits  the  allegation  that  he  has  been  always 
ready  and  wiUing  to  render  her  the  dower ;  and  if  the 
right  to  damages  and  costs  stood  singly  on  the  ground 
whether  it  was  sufliciently  stated  that  the  tenant  had 
been  ready  and  willing  to  assign  the  dower,  and  had 
actually  tendered  it,  I  should  have  thought  the  defect 
in  the  manner  of  pleading  it  would  not  have  taken 
from  the  demandant  her  right  to  recover  her  damages, 
though  she  had  confessed  the  plea.  But  there  is  a 
second  objection  to  the  claim  of  damages  and  costs, 
which  is,  that  as  it  does  not  appear  that  the  husband 
died  seised,  the  widow  was  not  entitled  by  the  statute 
o{  Merian,  SO  Hen.  3.  c.  1.  either  to  damages  or  costs, 
and  I  cannot  overcome  the  difficulty  presented  by  that 
statute.  Its  words  are,  "  whoever  deforceth  widows 
of  their  dowers  of  the  lands  whereof  their  husbands 
died  seised,  and  that  the  same  widows  after  shall  reco- 
ver by  plea,  they  that  be  convict  of  such  wrongful 
deforcement  shall  yield  damages  to  the  same  widows; 
that  is  to  say,  the  value  of  the  whole  dower  to  them 
belonging,  from  the  time  of  the  death  of  their  husbands 
unto  the  day  that  the  said  widows,  by  judgment  of  the 
court,  have  recovered  their  seisin  thereof;  and  the 
deforcers  nevertheless  shall  be  amerced,  at  the  king's 
pleasure."  Now  at  common  law  there  were  no  damages 
in  dower,  and  the  right  to  them  derived  from  this 
statute  exists  only  in  those  instances  where  the  hus- 
band died  seised.  That  appears  from  what  is  said  in 
early  times,  near  the  period  when  the  statute  passed. 

(a)  Lprd  Lyndhuru  C.B.  was  in  equity,  aiifl  Vaughan  B.  was  abfent, 
being  ill. 

N  n3 
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188S.  Thus  Lord  Coke  dUtiiictly  says,  Co.  Lit.  33  b.  thtt 
*'  she  shall  recover  damages  only  when  her  hcffibani 
dies  seised,  that  is  to  say,  of  the  freehold  and  inheri- 
tance; for  albeit  the  husband  before  the  title  of  doirer 
had  made  a  lease  for  years  reserving  a  rent,  the  wife 
shall  recover  the  third  part  of  the  reversion  with  a 
third  part  of  the  rent  and  damages;  for  the  word«  of 
the  statute  are  *'  de  qtdbua  viri  std  obienmi  seisk^ 
The  Uke  rule  is  stated  to  prevail  in  the  practice  sd4 
according  to  the  precedents  of  the  common  pleas. 
Easter,  1 1  Eliz.  Dyer,  284>.  In  a  note  by  Hargrove 
and  Butler  to  Co.  Lit,  38  b..  Lord  Hale*s  manuscripts 
are  cited  explanatory  of  what  shall  be  freehold  and  inhe- 
ritance in  the  husband.  "  First,  what  shall  be  said  to 
be  a  dying  seised.  Husband  makes  feoffment  to  the 
use  of  himself  for  life,  remainder  to  his  son  in  tail,  and 
dies  seised,  the  wife  shaU  not  have  damages,  because  he 
does  not  die  seised  of  the  inheritance,  which  descends 
to  the  son,  T.  6  Car.;  and  therefore  a  finding  that  the 
husband  dies  seised,  without  saying  of  what  estate,  b 
ill,  M.  5  Car.  Bromley  and  Littleton.^  Thus  it  b  not 
sufficient  that  the  husband  should  die  seised,  but  he 
must  be  seised  of  the  inheritance.  Upon  the  strict  rule 
of  law  there  ought  to  have  been  no  damages,  because 
the  husband  did  not  die  seised;  the  objection  was  not 
taken  at  the  trial;  but  as  it  would  be  to  no  purpose  to 
send  the  case  down  to  a  new  trial,  which  we  must  do  if 
the  damages  are  too  great,  this  rule  must  be  made 
absolute.  Mr.  Whitcomb  properly  objected  that  the 
defendant  was  attorney  for  the  present  plaintiff  when 
sued  in  dower,  and  he  therefore  inferred  that  it  was  not 
for  him  to  say  that  damages  were  improperly  recovered; 
but  though  an  attorney  is  bound  to  bring  to  the  conduct 
of  a  cause  all  the  practical  knowledge  necessary  to 
conduct  it,  he  is  only  liable  for  gross  negligence  in 
points  of  that  nature,  and  not  for  misapprehension  on  (a) 

(a)  N.  B.  tn  line  8  in  next  page,/or  "  tbis"  rtad  "  that" 
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nice  questions  of  law,  which  in  this  instance  did  not 
occur  to  his  counsel  at  the  trial.  Now  though  the 
charge  of  gross  negligence  may  be  raised  in  actions 
expressly  imputing  Jtj  it  cannot  in  this  form  of  action. 
Then  we  cannot  visit  the  defendant  as  attorney  in  the 
action  of  dower  with  the  costs  occasicxied  by  his  act 
dierein,  which  costs  might  be  recovered  back  by  writ 
of  error  in  this  action  (a). 
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JoHBl 

V. 
JOVBS. 


BoLLAND  B. — I  confess,  that  on  looking  at  the;, 
record  it  appears  something  equivocal^  whether  the 
finding  of  the  jury  might  not  show  that  the  husband 
died  seised;  but,  considering  its  terms,  it  only  finds  that 
he  died,  having,  during  his  intermarriage  with  the 
widow,  been  seised  of  the  premises  in  fee  simple.  Had 
the  case  really  been  that  he  died  seised,  he  would  have 
contented  himself  with  simply  stating  that  fiict. 

GuRMEY  B.  concurred. 

Rule  absolute  to  reduce  the  verdict  to  SOL 
without  costs,  the  point  not  having  been 
made  at  the  triaL 


(a)  The  writ  of  error  would  only  nvtnt  the  jndgmeBt  in  dewer  ipoed 
cotU,  Kmrry  ▼.  Kent,  Ld.  Rajm.  1384. 
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18SS.  Wilkinson  agabui  Malin  and  Others. 

Where  bv  an  rpRESPASS.  The  first  count  was  on  stat.  8  H.  6. 
tempore  Hen!  ^'  9*  ^^^  ^  forcible  entry  into  a  dwelling-house  and 

6,  land  was      premises  at  W.  of  which  plaintiff,  a  schoolmaster,  was 

conveyed  to 

certain  persons  seised  in  his  demesne  as  of  fee,  and  expelling  him 

therein  nuned,  therefrom,  alleging  special  damage  of  loss  of  scholars, 
and  their  hem,  »         &    e>    r  & 

in  trust  to  ap-  2d  count,  for  breaking  &c.  a  certain  other  dweHing- 
profits^to^Mve-  house  of  the  plaintiff,  with  asportavit  and  special  damage, 
ral  public  ob-  Sd  count,  for  an  expulsion.  4th,  for  forcibly  turning 
ticular  pansh,  plaintiff  and  his  family  out  of  possession.  5th,  de  bonis 
and  among       asportatis.    6th  and  7th,  for  assaults. 

others  tb  the         '^ 

refief  of  the         Pleas. — 1st  not  guilty.     (The  second  and  following 

Seld^  that  "the  P^^*®  ^^^^  confined  to  the  2d  count.)    2d  plea,  that  the 

whole  or  part 

of  them  may 

be  applied  to  building  a  school-house  and  educating  the  poor  children  of  that  parish. 

Where  the  whole  number  of  existing  trustees  assembled  to  elect  a  schoolmaster:— 
Held,  that  the  act  of  the  majority  is  to  be  considered  the  act  of  the  whole  body;  Uar 
the  trust  to  be  performed  is  of  a  public  nature ;  and  .  semble,  that  where  five  con* 
curred  and  two  dissented,  but  did  no  act  consequent  on  that  dissent,  it  is  a  concur- 
rent election  by  all. 

A  schoolmaster  elected  by  a  majority  of  trustees  at  a  meeting  of  the  body  cannot 
be  dismissed  except  at  a  similar  meeting. 

Where  it  was  stated  in  pleading  that  certain  persons  were  seised  as  of  fee  of  pre- 
mises, and  used  same  as  a  school- house  and  for  the  residence  of  the  schoolmaster 
thereof,  and  that  they  being  so  seised  appointed  a  schoolmaster : — Held,  that  no 
objection  arose  on  producing  a  deed  showing  them  to  be  seised  in  trust  only,  and 
limiting  the  nature  of  the  appointment  and  mode  of  dismissal  of  a  schcx^lmaster; 
and  that  the  occupation  by  him  was  incident  to  his  appointment  as  loog  as  that 
legally  continued. 

An  appointment  to  the  situation  of  schoolmaster  under  a  conveyance  to  charitable 
uses  may  be  made  without  writing. 

A  replication  to  a  plea  of  liberum  tenementum,  stated  that  the  premises  in  question 
were  the  soil  and  freehold  of  the  persons  named  in  the  plea,  as  trustees  of  a  charitable 
fund,  and  in  no  other  right  whatever;  that  the  premises  were  used  by  the  persons 
named  as  such  trustees  for  a  school-house  and  for  the  residence  of  the  schoolmaster; 
that  long  before  the  said  times,  when  &c.  a  schoolmaster  was  duly  appointed  by  the 
then  tnuteet  of  the  said  charitable  fund  upon  certain  terms.  Thus  no  seisin  or  seisin 
in  fee  of  the  trustees  who  appointed  the  plaintiff  was  stated,  nor  were  they  named; 
no  power  entitling  them  to  make  the  appointment  was  set  out,  nor  were  the  trusts  of 
the  charitable  fund,  or  the  deed  creating  them,  stated : — Held,  cured  by  verdicL 

A  mistake  in  a  deed  in  a  statement  of  the  then  occupier  of  premises,  will  not 
vitiate  if  the  description  of  parcels  is  the  same  as  in  a  former  conveyance  of  the 
same  premises,  and  tne  intention  to  pass  the  same  property  is  clear. 

A  statement  in  pleading,  that  a  schoolmaster  was  appointed  on  the  terais  of  a 
salary  of  40^  and  a  residence  in  the  school-house,  is  satisfied  by  the  salary  being  90L 
a  year  to  himself  for  teaching  boys,  and  the  same  to  his  wife  tor  teaching  giris. 
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dwelliDg-house  and  premises  in  said  Sd  count  were  and       183S. 
are  the  fireehold  otJ.  Malin  and  Jlf.  JephcotL  and  of   „>^^^*"^ 

iVjLKIMBOlf 

C.  Cowley,  Thomas  Cock,  W.  EUard,  W.  Dester,  T.  v. 

Hesom,  T.  Hancock,  W.  Crupper  and  John  Cock.  ^5^^|,^„ 
Wherefore  J.  M,  M.  J.^  T.  H.,  T.  H.,  and  T.  C, 
in  their  own  right  entered^  and  the  said  other  defend- 
ants^  as  their  servants  and  by  their  command,  entered 
&c.  There  were  seven  other  pleas  similar  in  every 
respecti  except  stating  the  freehold  to  be  in  different 
individuals  of  the  above  ten. 

Replications. — Similiter,  to  general  issue.  To  the  Sd 
plea,  that  said  dv|relIing»house  and  premises,  &c.  were 
the  dwelling-house  and  premises,  close,  soil,  and  free- 
hold of  said  J.  Malin,  M.  Jephcott,  C.  Cowley,  T.  Cock, 
TV.  Ellard,  W.  Dester,  T.  Hesom,  T.  Hancock,  W. 
Crupper  and  John  Cock,  as  trustees  of  a  certain  chart" 
table  fund  theretofore  granted  for  (amongst  other 
things)  the  relief  of  the  poor  of  W.  aforesaid,  and  in  no 
other  right  or  capacity  whatsoever.  That  said  dwel- 
Hng-house,  &c.  were  used  by  said  Af.  Jephcott,  J, 
Malin,  C.  Cowley,  T.  Cock,  TV.  Ellard,  W.  Dester,  T. 
Hesom,  1\  Hancock,  W.  Crupper  and  John  Cock,  as 
such  trustees  as  aforesaid,  and  by  their  predecessors 
trustees  of  said  charitable  fund  for  a  school-house  for 
the  education  and  instruction  of  divers  poor  children  of 
and  belonging  to  W.  as  aforesaid ;  and  also  as  and  for 
the  residence  of  the  schoolmaster  of  said  school-house. 
That  long  before  said  several  times,  when  &c.  to  wit, 
on  1  January  1819,  the  plaintiff*  was  duly  appointed 
schoolmaster  of  said  school-house  by  the  then  trustees 
of  the  said  charitable  ffind,  (the  said  dwelling-house,  &c. 
being  then  and  there  the  dwelling-house,  &c.  and  free- 
hold of  said  last-mentioned  trustees)  upon  the  terms 
and  stipulations  (among  other  things)  in  substance 
following : — That  is  to  say,  that  the  trustees  for  the 
time  being  of  said  charitable  fund  should  pay  such 
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Maun 
and  Others. 


plaintiff  the  wages  or  salary  of  40/.  annually,  so  loi^ 
as  he  should  continue  such  schoolmaster  of  said  achobU 
house  as  aforesaid,  and  that  he  the  said  plaintiff  ahodd 
have  the  peaceable  and  quiet  possession  of  the  said 
dwelling-house,  &c.  as  and  for  hb  residence  as  sodi 
schoolmaster  as  aforesaid.  That  he  accepted  the  said 
qffice  upon  the  terms  aforesaid,  and  entered  into  and 
had  the  peaceable  possession  of  said  dwelling-hoase 
and  premises  as  such  schoofanaster,  and  continued  in 
such  office  and  so  possessed  of  the  said  dweDing-hoase, 
&c.  from  thence  until  said  defendants  broke  and  en- 
tered,  &c. 

Simikir  replications  were  filed  to  each  of  the  abofe 
pleas.  The  defendant  demurred  generally  to  the  7th 
and  8th  replications.  On  argument  in  a  prerioos 
term,  when  the  court  held  the  replications  to  be  bad, 
because  the  tide  pleaded  was  not  founded  on  a  seisin 
in  fee,  and  did  not  state  the  names  of  the  trustees^  the 
charitable  fimd,  or  the  nature  of  it,  they  gave  leave 
to  amend  on  payment  of  costs. 

The  following  new  replication  was  then  filed  to  the 
7th  plea ; — ^That  long  before  said  several  times  when 
&c.  in  said  second  count  of  said  declaration  men* 
lioned,  and  long  before  said  W.  Dester,  T.  He9om, 
T.  Hancock,  W,  Crupper,  and  J*  Cock,  or  any  or 
either  of  them,  had  any  thing  in  said  dwelling-house 
with  the  appurtenances  therein  also  mentioned,  to 
wit,  on  1  January  1819,  the  said  M.  Jepheott^  T. 
MaUn,  C.  Cowley,  T.  Cock,  W.  EUard,  one  Hatry 
Mills,  now  deceased,  and  one  T.  EUard,  now  deceased* 
were  seised  in  their  demesne  as  of  fee,  (amc»^ 
other  things)  of  and  in  said  dweUing-house  and  pre- 
mises, with  the  appurtenances,  to  wit,  at  W.  in  &c  and 
then  and  there  used  the  same  as  and  for  a  schooi- 
house  for  the  education  and  instruction  of  divers  poor 
children  of  W.  aforesaid,  and  also  as  and  for  the 
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dence  of  the  schoolmaster  of  said  school*house.  And 
being  so  seised  of  the  said  dwelling-house  and  premises^ 
with  the  appurtenances,  and  so  using  the  same  as  afore- 
said, the  said  M.  Jepheott,  J.  MaUtiy  C.  Cowley,  T. 
Cock,  W.  Ellard,  H.  Mills  and  T.  Ellard,  afterwards 
and  long  before  the  said  W.  Dester,  T.  Hesom,  T. 
Haneoehy  W.  Crupper  and  J.  Cock,  or  any  or  either 
of  themi  had  any  thing  in  said  premises,  to  wit,  on  &c. 
at  &c.  duly  appointed  said  plaintiff  to  the  employment 
of  schoolmaster  of  the  said  school-house  upon  certain 
terms  and  stipulations,  to  wit ^  the  terms  and  stipulations 
(amongst  other  things)  in  substance  foUowing :  (that  is 
to  say)  that  there  should  be  paid  to  the  said  plaintift 
certain  wages  or  sklary,  to  wit,  the  wages  or  salary  ol 
40/.  annually,  so  long  as  he  should  continue  such  school* 
master  of  the  said  school-house  as  aforesaid.  And 
that  he  said  plaintiff  should  be  suffered  and  permitted 
to  have  the  peaceable  and  quiet  possession,  use,  occu<> 
pation  and  enjoyment  of  the  said  dwelling-house 
and  premises,  with  the  appurtenances,  as  and  for 
his  residence  as  such  schoolmaster  as  aforesaid,  until 
his  dismission  from  said  employment  by  a  majority  ok 
the  persons  who,  for  the  time  being,  should  be  seised 
of  and  in  said  premises.  And  plaintiff  further  saith, 
that  he  then  and  there  accepted  the  said  employment 
upon  the  terms  and  stipulations  aforesaid,  and  then  and 
there  entered  into  and  had  the  peaceable  and  quiet 
possession,  use,  occupation  and  enjoyment  of  the  said 
dwelling-bouse  and  premises,  with  the  appurtenances, 
as  such  schoolmaster  as  aforesaid,  and  remained  and 
continued  in  such  employment  and  so  possessed  of  said 
dwelling-bouse  and  premises,  with  the  appurtenances 
and  stipulations  aforesaid,  from  thence  continually  until 
said  defendants  afterwards,  and  whilst  said  plaintiff  was 
schoolmaster  as  aforesaid,  upon  die  terms  and  stipula* 
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183S.       tians  aforesaid,  to  wit,  at  said  sereral  tunes  when,  &c. 
^"^^"^^^      of  their  own  wrong,  broke  and  entered  into  die  said 
9.  dwelling-house  and  premises,  with  the  appurtenancfas 

^tiUL.   •I'd  committed  the  several  trespasses,  &c. 

The  like  (new)  replication  to  the  8th  plea. 
Rejoinders. — ^As  to  replication  to  Sd  plea,  That  die 
said  dwelling-house,  &c.  in  said  Sd  count  of  said  de- 
claration mentioned,  were  not  the  fineehold  of  the  said 
M.  J.  &c.  as  trustees  of  a  certain  charitable  fimd  there- 
tofore granted,  for  (amongst  other  things)  the  relief  of 
the  poor  of  W.  aforesaid,  and  in  no  other  right  or 
capacity  whatsoever. 

To  replication  to  3d  plea.  That  the  said  dwelling- 
house,  &c.,  were  not  used  by  said  J.  MaUn,  &c  as 
such  trustees  as  aforesaid,  and  by  their  predecessors, 
trustees  of  said  charitable  fund,  as  and  for  a  school- 
house  for  the  education  and  instruction  of  divers  poor 
children,  of  and  belonging  to  W»,  aforesaid,  and  alao  as 
and  for  the  residence  of  the  schoolmaster  of  said  school- 
house. 

To  replication  to  4th  plea.  That  said  plaintiflT  was 
not  duly  appointed  schoolmaster  upon  the  terms  and 
stipulations  in  said  replication  mentioned. 

To  replication  to  5tii  plea.  That  said  plaintiflT  waa 
not  duly  appointed  schoolmaster  of  said  school-house 
by  the  then  trustees  of  said  charitable  fimd,  upon  the 
terms  and  stipulations,  amongst  other  tilings,  that  the 
trustees  should  pay  plaintiff  certain  wages  or  salary  of 
401,  annually  so  long  as  he  should  continue  such  school- 
master of,  and  that  said  plaintifis  should  have  the 
peaceable  occupation  of  said  dwelling-house  and  pre* 
mises  as  and  for  his  residence  as  such  schoolmaster  as 
aforesiud. 

To  replication  to  6th  plea.  That  he  did  not  remain 
and  continue  in  such  office,  and  so  possessed  of  said 
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dwelling-hoiue  and  premises,  &c.,  in  manner  and  form 
as  said  plaintiff  hath  in  his  said  replication  to  said  6th 
plea  alleged. 

To  replication  to  7th  plea,  the  said  defendants  T. 
Hesom,  T.  Hancock,  W.  Quinney,  W.  Allibane,  T. 
Hudson  and  A.  Musson,  protesting  that  the  said  M, 
Jephcoti,  J.  MaUn,  C.  Cowley,  J.  Cock,  TV.  Ellard,  H. 
Mills  and  7\  Ellard,  did  not,  before  the  said  several  times 
when,  &c.,  and  before  the  said  W.  Desier,  T.  Hesom, 
T.  Hancock,  W.  Crupper  and  J.  Cock,  or  any  or  either 
of  them,  had  any  thing  in  the  said  premises,  duly  appoint 
said  plaintiff  to  the  employment  of  schoolmaster  of  the 
said  school-house,  upon  the  terms  and  stipulations, 
(amongst  other  things)  in  substance,  that  there  should  be 
paid  to  that  said  plaintiff  certain  wages  or  salary  of  40/. 
annually,  so  long  as  he  should  continue  such  school- 
master of  the  said  school-house  as  aforesaid,  and  that 
be  said  plaintiff  should  be  suffered  and  permitted  to 
have  the  peaceable  and  quiet  possession,  use,  occupa- 
tion and  enjoyment  of  said  dwelling-house  and  premi- 
ses, with  the  appurtenances,  as  and  for  his  residence  as 
such  schoolmaster  as  aforesaid;  until  his  dismission 
from  the  said  employment  by  a  majority  of  the  persons 
who  for  the  time  being  should  be  seised  of  and  in  the 
said  prembes.  For  rejoinder,  nevertheless,  to  said  repli- 
cation in  his  behalf,  the  said  T.  Hesom,  1\  Hancock, 
W.  Qmmney,  W.  AUibone,  T.  Hudson  and  A.  Musson, 
say,  that  all  the  said  supposed  interest  and  right  of 
possession  of  the  said  plaintiff,  of  and  in  or  to  the  said 
dwelling-house  or  premises,  in  which  &c.,  long  before 
either  of  said  times  when  &c.,  in  said  Sd  count  men- 
tioned, had  been  lawfully  put  an  end  to  and  deter- 
mined, to  wit,  at  &c.,  yet  the  said  plaintiff,  although 
afterwards,  to  wit,  at  the  first  of  the  said  times  when 
&c.  in  said  second  count  mentioned,  to  wit,  on  the  sidd 
Slst  day  of  February  in  the  year  18S1  aforesaid,  to 


1832. 

WiLKTNSOK 
V. 

Malin 
and  Others. 


&S0  CASES  IN  TRINITY  TERM 

I8S£.       wit,  at  &Ci»  duly  requested  by  said  defendants  the  saii 

,-r^*^"^^      T»  He9om  and  T.  Hancocit  wholly  refused  and  ne» 
WiLsrasoif       ,         _  .         ,  _.  •         4»     .,  ,      «. 

V.  glected  to  quit  or  deliver  up  possession  of  said  dwelling- 

•ikf  Oi^M.  ^^^^^  ^^  premises  in  which  &c^  to  them  the  said  T. 
Hesom  and  T.  Hancock,  wherefore  T.  Hesam  and  21 
Hancock,  in  their  own  right,  and  W.  Q.  &c.  as  Ac 
servants  of  the  said  T.  H.  and  T.  H.  committed  die 
said  several  supposed  trespasses  in  7di  plea  men- 
tioned, &c. 

To  replication  to  8th  plea.  That  said  M.JcpkeoH,  J. 
MaUm,  a  Coip^,  T.  Cock,  W.  EUard,  H.  MU/smd  T. 
EUard,  did  not,  before  said  several  times  when  &c«,  and 
before  said  W.  Dcster,  T.  Hesom,  T.  Hancock,  W.  Crwp^ 
per  and  J.  Cock  had  any  thing  in  the  said  premises,  ddy 
appoint  said  plaintiff  to  the  appointment  of  school* 
master  of  said  school-house,  upon  the  terms  and  stipo- 
ladons,  amongst  other  diings,  in  substance,  that  there 
should  be  paid  to  said  plaintiff  certain  wages  or  salaryt 
to  wit,  the  wages  or  salary  of  40/.  annually  so  long  as 
he  should  continue  such  schoolmaster  of  said  sdxMd* 
house  as  aforesaid,  and  that  he,  said  plaindff,  should 
be  suffered  and  permitted  to  have  the  peaceable  and 
quiet  possession,  use,  oocupaticm  and  enjoyment  of  the 
said  dwelling-house  and  premises,  with  the  appurte- 
nances, as  and  for  his  residence  as  such  schoolmaster 
as  aforesaid,  until  his  dismission  from  said  emplojWMSBt 
by  a  majority  of  the  persons  who  for  the  time  being 
ihould  be  seised  c^and  in  the  said  premises. 

To  replication  to  9di  plea,  That  said  phunti^onthe 
S5di  December  1830,  was  lawfiiBy  dismissed  fimn  hk 
said  office  of  schoolmaster. 

To  replication  to  last  plea.  That  on  the  sud  SSlh 
December  1890,  all  the  estate  and  inteiest  of  him  Ae 
said  plaintiff,  of  and  in  said  supposed  office  of  school- 
master, in  said  replication  to  ssid  last  plea  mentioiied, 
and  of  and  in  said  dwelling-house  and  premises  in 
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2d  coont  mentionedj  had  been  lawfully  ended  and  de- 
tennioed.     On  all  tliese  rejoinders  issues  were  joined    _ 
m  surrejoinders  and  rebutters.  v. 

This  cause  was  twice  tried.  At  the  second  trial  at  the  qJ  rebecs 
Lent  assises  for  Wartoietshire  in  183S,  before  Barley 
B.  the  following  fSeu^ts  appeared  in  evidence.  By  deed 
dated  12  Hen,  6.  J.  Hayward  and  M.  his  wife  grapted 
and  conveyed  divers  messuages,  lands,  tenements,  and 
hereditaments,  situate  in  WiUoughbyt  and  other  places 
m  the  county  of  Warwick,  to  certain  trustees  therein 
named  and  their  heirs,  "  upon  trust  to  apply  the  yearly 
issues  and  profits  thereof  from  time  to  time  towards 
the  repairs  of  the  church  of  W.  aforesaid,  the  pay- 
ment of  the  15ths  and  relief  of  the  poor  in  FFl, 
buying  of  armour  and  setting  forth  soldiers,  mending 
of  causeways  and  highways  in  W.,  and  repairing  of 
Sawbridge  bridge,  in  the  parish  of  W,  aforesaid." 

By  order  of  certain  commissioners  of  charitable  uses, 
confirmed  by  the  court  of  Chancery  10  July,  7  Joe., 
it  was  ordered  that  certain  fraudulent  leases  of  the  said 
trust  premises  should  cease,  and  that  the  then  surviving 
feoffees  of  the  same  should  convey  to  ten  trustees 
therein  named  and  their  heirs,  upon  trust  that  the 
issues  and  profits  should  from  time  to  time  be  employed 
to  the  aforesaid  charitable  uses,  and  that  in  what 
manner  the  same  should  be  employed  by  the  said  trustees 
should  be  contained  in  the  deed  of  conveyance;  and  that 
when  all  the  said  feoffees  to  whom  the  premises  were 
to  be  coovejred  should  be  dead,  saving  five,  that  then 
the  five  surviving  feoffises  should,  upon  the  like  trust, 
make  like  conveyance  by  deed,  intended  to  the  use  of 
themselves  and  five  other  persons,  inhabitants  of  W. 
aforesaid,  of  the  best  and  most  sufficient  persons  and 
their  hmrs. 

By  leaae  and  release  of  S2  and  23  May  1807,  the 
trust  premises  in  Willoughbff^  described  as  being  **  now 
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or  late  in  the  tenure  or  occupation  otJakm  dmiey  and 
Wiliiam  Cowley g'  were  conveyed  by  the  then  surnving 
trustees  to  ten  new  trustees. 

Long  before  1816  a  school  had  been  established  for 
the  education  of  the  poor  of  ffUhughby^  the  expaoses 
of  which  had  been  paid  out  of  *the  above  trust  funds. 
The  income  of  the  charity  having  for  many. yean 
averaged  400/.  per  annum,  the  trustees  in  that  year,  in 
exercise  of  the  discretion  given  them  by  the  said  trust 
deeds  of  applying  the  said  funds  generally  towards  the 
relief  of  the  poor  of  W.,  applied  part  of  such  funds  in 
the  erection  of  a  school-house  and  other  requisite  build- 
ings for  the  purposes  of  such  school/  on  the  lands  in 
W.  described  in  the  deed  of  1807. 

On  %  December  1816,  the  trustees  for  the  time  being 
appointed  a  schoolmaster  and  mistress,  at  a  salaiy  of 
40/.  per  annum. 

In  September  1818,  aU  the  trustees  then  remaining, 
being  seven  in  number,  viz.  J.  Maiin,  2\  EOard^ 
W.  EUard,  M.  Jephcott,  C.  Cowley,  T.  CoeJt,  and 
Jf.  Mills,  assembled  for  electing  a  schoolmaster, 
and,  after  some  intimation  of  dissent  by  two  of  them, 
the  other  five  concurred  m  electing  the  pUuntifi^  but 
no  formal  voting  took  place.  Plaintiff  was  then  told 
that  he  must  be  a  married  man,  that  the  salary  was  to 
be  SOL  to  the  master  and  301.  to  the  mistress,  that  it 
was  required  he  should  be  competent  to  teach  the  boys 
and  she  the  girls.  The  plaintiff  was  afterwards  duly 
licensed  to  perform  the  office  of  schoolmaster  in  the 
school  by  the  bishop  of  the  diocese  (a).  In  Jemuanf 
1819  the  plaintiff  and  his  wife  entered  on  their,  duties, 
and  became  occupiers  of  tiie  school-house  and  premises. 

By  lease  and  release  of  SQ  and  27  November  1827, 
M.  Jephcoit,  J.-MaUn  and  T»  Cock,  C  Cowtey  and 
W.  Ellard,  being  the  only  surviving  trustees  for  the  cod- 

(a)  See  3  Bom's  Bed.  Law,  326.    Tjrwbitt's  edic 
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siderations  therein  mentionedireleased  and  conveyed  the 
messuage  or  tenement,  land,  &c.  forming  the  trust  pre- 
mises in  W,,  describing  them  as  *'  formerly  in  the  tenure 
or  occupation  of  John  Cowley  and  WiUiam  Cowley,  and 
now  of  William  Cowley,^*  together  with  att  and  singular 
houses  &c.  to  the  said  messuage  &c.  and  premises,  and 
to  every  or  any  of  them  belonging  or  in  any  wise  ap- 
pertaining, or  accepted,  reputed,  deemed,  taken  or 
known  as  part,  parcel  or  member  thereof,  or  of  any 
part  thereof,  unto  and  to  the  use  of  W.  DeHer,  T. 
Hesom,  T.  Hancock,  J.  Coci,  W.  Crupper,  and  their 
heirs,  on  trust  that  they  the  said  M.  JephcoH,  J.  MaUn, 
T.  Cook,  C.  Cowley,  W.  EUard,  W.  Deeter,  T.  Hesom, 
T.  Hancock,  J.  Cock,  and  tV.  Crupper,  and  their  heirs, 
should  employ  the  yearly  income,^  rents,  issues  and 
profits  of  all  and  singular  the  said  hereditaments  and 
premises,  from  time  to  time,  towards  such  charitablo 
uses,  intents  and  purposes  as  in  the  said  original  deed 
of  grant  mentioned. 

The  plaintiff  relied  on  this  deed  and  that  of  1807. 
Hester  always  refused  to  act  as  a  trustee  or  to  execute 
the  deed  of  1827,  but  also  refused  to  suffer  his  name 
to  be  struck  out  of  it. 

Dbputes  having  arisen  between  some  of  the  trustees 
and  the  plaintiff,  on  14  January  1830  two  notices  were 
served  on  the  plaintiff,  one  signed  «f  .  MaUn,  M.  Jeph^ 
eoit,  71  Cock,  T.  Hesom,  and  T.  Hancock,  purporting 
to  be  a  discharge  of  the  plaintiff  from  his  office  of 
schoolmaster,  from  the  S5th  December  then  next,  and 
requiring  him  to  give  up  possession  of  the  school-house 
and  premises  horn  and  after  that  day  or  other  end  of 
the  year  of  his  tenancy  which  should  expire  next  after 
half  a  year  from  the  delivery  thereof. 

On  S5  January  1831,  another  notice  signed  by  the 
same  trustees  was  served  on  plaintiff,  demanding  peace- 
able {possession  of  the  school-house,  garden  and  pre« 
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miaes,  and  giving  him  notice  to  quit.  They  afterwards 
turned  him  out  of  possession  by  the  trespasses  com- 
phuned  of.  The  jury  gave  a  verdict  for  the  plaintiff  on 
the  2d  and  6th  counts^  assessing  the  damages  sepa- 
rately on  each,  and  in  answer  to  a  question  from  the 
judge,  found  that  the  plaintiff  held  at  40/.  a  year. 


In  Easier  term,  G&ulbum  Seijt.  moved  to  set  aside 
the  verdict  and  enter  a  verdict  for  the  defendant ;  or  why 
judgment  on  the  second  count  should  not  be  arrested. 

On  the  general  issue  as  applying  to  the  second  count 
the  defendants  had  a  right  to  prove  title  to  the  land, 
so  as  to  justify  entry  under  it;  Dodd  v.  K^ffin  {a\ 
Taunton  v.  Costar  (6),  Argent  v.  Durant  (c).  The 
right  to  enter  may  be  asserted  as  a  matter  distinct  from 
any  remedy  by  the  occupier  for  forcible  entry ;  Turner 
V.  Meymott  {d). 

Next,  on  the  2d  issue.  Did  the  school-hoase  pass 
by  the  conveyance  of  1807?  At  the  time  when  the 
plaintiff  took  possession  under  his  appointment,  five 
trustees  had  conveyed  to  Dester  and  four  odien 
beside^  themselves.  The  plaintiff  claimed  under  tiie 
deed  of  1827,  and  said  in  his  replication  that  the  ten 
persons  therein  named  were  seised  as  trustees  of  the 
charitable  fund,  and  in  no  other  capacity;  thus  raisii^ 
and  affirming  the  defendants*  character  of  trustees. 
The  evidence  was,  that  Dester,  though  his  name  was 
inserted  in  the  deed  of  1827,  refused  to  execute  or  do 
any  act  under  it. 

As  to  the  Sd  issue.  Did  the  school-house,  or  any 
part  of  its  site,  pass  under  the  deed  of  1827?  The 
premises,  &c«  in  WiUaughby  are  there  described  as 
**  now  in  the  occupation  of  Wm.  Cowley,'^  the  parods 

(a)  7  T.  R.  554.  (6)  Ibid.  43f. 

(c)  8  T.R.  403;  Bariboimiw  ▼.  InlMtd,  Andrews  R.  109,  &  P. 

(d)  1  Bing.  loS. 
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being  in  other  respects  similar  to  those  in  the  deed  of 
1807y  but  the  school-house  being  then  in  the  plaintiff's 
occupation.  In  ISO?,  the  land  on  which  it  was  after- 
wards erected  was  in  the  occupation  of  the  Cowleyt. 
But  there  are  suf&cient  matters  on  which  the  deed 
would  take  effect,  without  including  the  school-house  or 
its  site;  so  that  in  the  absence  of  ambiguity  evidence 
win  not  be  admitted  to  vary  its  description  so  as  to 
include  matters  within  its  terms,  if  they  can  be  satisfied 
without;  and  the  rule  is  the  same  as  to  wills.  Doe  ▼• 
Greening  (a).  Doe  v.  Oxenden  (6). 

As  to  the  issue  raised  on  the  4th  plea.  Of  the 
number  of  existing  trustees  assembled  to  appoint  a 
schoolmaster,  two  dissented.  Taking  it  from  the  repli- 
cation to  be  an  office,  could  five,  the  majority,  appoint? 
WithnellY.'Gartham  (c)  turned  on  a  peculiar  deed  of 
foundation  and  usage  under  it.  As  no  such  deed  exists 
in  this  case,  the  question  would  be,  what  authority  the 
trustees  had  to  build  the  school-house,  or  when  built 
what  authority  had  a  majority  to  appoint  a  schoolmaster. 
Moreover,  if  it  is  an  office  it  is  one  to  which  an  interest 
in  land  is  appurtenant,  and  the  appointment  should  have 
been  by  deed ;  Saunders  v.  Choen  {d),  2  Inst.  4G  a. 

As  to  the  issue  on  the  5th  plea ;  the  terms  stated 
in  tbe  replication  to  that  plea  were,  that  the  trustees 
should  pay  the  plaintiff  the  wages  of  40/.  annually  as 
long  as  he  continued  schoolmaster.  Those  proved  were, 
that  the  schoolmaster  was  to  be  a  married  man,  who 
should  receive  20/.  for  teaching  the  boys,  and  his  wife 
aOL  for  teaching  the  girls.    That  is  a  clear  variance. 

As  to  the  6th,  9th,  and  10th  issues,  raising  the 
question  of  the  validity  of  the  plaintiff^s  dismissal  firom 
his  o&ce,  Gotdburn  did  not  now  contend  that  the  dis- 
missal was  good,  Tindal  C.  J.  on  the  first  trial  havuig 
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(a)  a  M.  &  S.  171. 
<c)  6  T.  R.  388. 


(6)  3  Tannt.  147. 
(d)  1  Salk.  467  3  1  Ld.  Raj^m.  158,  5.  C. 
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Tefened  to  Doe  v.  Gariham  (a),  as  condasiTe  that  it 
was  invalid,  if  the  appointment  was  assumed  to  be  good. 

On  the  7th  issue  the  defendants  say,  that  the  interest 
and  right  of  possession  of  the  plaintiff  of  and  in  or  to 
the  said  dwelling-house  or  premises  in  which  &c.  had 
heen  lawfully  put  an  end  to.  The  plaintiff's  ^tuation 
as  schoolmaster  is  called  in  the  7th  replication  an  em- 
ployment Then  his  interest  in  the  premises  is  an 
appointment  by  five  out  of  seven  persons  seised  of  the 
landi  not  stated  to  be  trustees,  to  teach  children;  and 
it  is  admitted  on  the  7th  issue  that  five  trustees,  viz.  a 
majority  of  the  existing  trustees,  have  given  him  notice 
to  quit;  now  a  notice  to  quit  by  one  joint-tenant  is  good 
on  behalf  of  the  others ;  Doe  v.  Swnmereett  (&).  Suppose 
five  out  of  seven  had  thought  fit  to  build  a  school^ 
house  and  appoint  a  master,  could  the  five  appoint  a 
mast^  or  could  they  convey  an  interest  in  land,  not- 
withstanding the  dissent  of  the  other  two?  If  they 
could,  what  interest  could  they,  confer?  it  would  either 
be  an  estate  for  lifej  subject  to  defeazance.  Doe  v. 
Brown  (c) ;  or  at  will,  viz.  till  he  should  be  dismissed 
by  a  majority  of  persons  seised,  which  he  has  been* 
as  the  notice  to  quit  is  by  the  pleadings  admitted^  Doe 
d.  Jones  V.  J  ones  {d),  Doe  d.  NichoUy.  M*Kaeg(f)* 

As  to  the  8th  issuci  the  terms  of  appointment 
laid  in  the  replication  were  not  sustained  in  evidence. 
At  the  time  of  the  appointment  nothing  was  said  as 
to  the  time  he  was  to  occupy ;  the  terms  laid  in  the 
replication  were,  that  he  should  occupy  tiU  dismisaon 
by  a  majority  of  the  persons  who  for  the  time  being 
ahould  be  seised  of  the  premises :  now  there  was  no 
proof  of  any  such  terms. 

He  also  moved  in  arrest  of  judgment  on  the  2d  xepli* 


(a)  1  Bing.  S57. 
(4)  10  B.  &  C.  718. 


(b)  1  B.  &  Add.  135.         (c)  8  Eut,  159L 

(0  Ibid.  7th 
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cation,  on  the  grounds,  I.  That  that  replication  not 
having  alleged  a  seisin  in  fee  in  the  trustees,  contained 
no  statement  of  .title,  and  did  not  merely  state  title 
defectively;  English  v.  BumeU{a)y  Roe  v.  Kersey  (6). 
?•  That  the  names  of  the  trustees  who  appointed  the 
plaintiff  were  not  stated :  and  3.  That  no  power  en- 
titling them  to  make  such  appointment  was  alleged : 
nor  were  the  trusts  of  the  charitable  fund  mentioned 
in  the  replication  set  forth,  nor  was  the  deed  creating 
those  trusts  set  forth. 

The  Court  granted  the  rule  for  arresting  the  judg^ 
ment;  on  the  next  day 

Lord  %yndhurst  C.B.  said — ^The  court  will  grant  a 
rule  on  the  issues  arising  out  of  the  4th,  7th,  and  8th 
pleas,  but  not  on  the  other  issues. 

The  defendants  in  their  2d  plea  originally  affirm 
that  the  premises  were  the  soil  and  freehold  of  the 
ten  persons  named,  including  Dester.  The  replication 
is  soil  and  freehold  of  those  ten  persons  as  trustees  of 
a  charity,  and  in  no  other  right ;  thus  limiting  the  de- 
fendants' general  allegation  of  soil  and  freehold  in  them- 
selves. The  rejoinder  is,  that  the  premises  were  not 
the  soil  and  freehold  of  the  ten  as  trustees.  On  this 
state  of  pleadings  the  nature  and  quality  of  the  estate 
are  not  in  issue,  and  the  soil  and  freehold  is  admitted 
to  be  in  the  ten.  The  only  question  is  the  character 
in  which  they  are  so  seised,  whether  as  trustees  or  not? 
A  conveyance  to  the  ten  in  18S7  appears.  It  is  true 
Dealer  refused  to  accept  the  appointment  of  trustee,  or 
to  act  under  the  trust,  but  he  also  refused  to  let  his 
name  be  struck  out  of  the  deeds,  so  as  to  substitute 
another.  The  pleadings,  by  admitting  soil  and  free- 
hold to  be  in  the  ten,  admit  it  to  be  in  Dester,  and  in 

(a)  t  WUi.  S61. 

(ft)  S  Wib.  274.    And  see  1   Sannd.  SfS  6.     Ibid.  n.  (i),  2d  cdtu 
137  («). 
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him  as  trustee ;  for  it  is  not  pretended  that  lie  took  in 
any  other  character. 

Another  point  was  made  on  the  issue  raised  by  the 
Sd  plea,  that  the  school-houses  were  not  conveyed  by 
the  deed  of  1827|  though  the  premises  passed  by  the 
deed  of  1807.  They  are  similarly  described  in  both, 
and  on  looking  at  the  scope  of  both  deeds  it  is  qidte 
clear  that  the  intent  of  the  latter  was  to  paas  the  same 
property  which  had  been  conveyed  by  the  fonoer. 
Then  the  misdescription  of  the  occupation  in  the  deed 
of  1827  will  not  vitiate,  and  the  words  are  sufficiendy 
large  to  effect  the  intention,  Doe  d.  ConollyY.  Femoii^aX 
Doe  d.  Tyrrell  v.  Lyford  (6).  . 

On  the  issue  raised  out  of  the  4th  plea  the  question 
is.  Whether  an  appointment  by  a  majority  of  the  trus- 
tees was  valid?  Seven  trustees  existed ;  at  a  meeting 
regularly  convened  for  the  purpose  of  the  election  of  a 
schoolmaster,  five  agreed,  two  objected.  The  meeting 
was  legally  convenedi  five  agreed  in  the  appointment 
against  the  opinion  of  the  other  two.  That  being  a 
point  of  great  importance  and  doubt,  a  rule  is  granted 
on  that. 

It  was  also  contended  that  the  plaintifiTs  office  or 
employment  was  an  office  incident  or  appurtenant  to  an 
interest  in  land,  and  could  therefore  only  be  conveyed 
by  deed.  But  the  plaintiff's  interest  is  of  this  descrip* 
tion; — the  schoolmaster  is  to  reside  in  the  school* 
house  while  he  remained  such,  but  might  be  removed 
at  reasonable  notice,  and  would  then  lose  the  right  to 
reside  there.  The  plaintiff  takes  the  office  not  as 
incident  to  the  land,  but  accruing  to  him  out  of  his 
nomination  by  the  trustees,  as  part  of  the  contract 
between  them.  If  it  were  incident  to  the  land,  wIkh 
ever  had  it  would  have  the  office,  which  is  not  the  case« 
The  word  ^  office"  has  more  than  one  legal  meanipg — 

(a)  5  East.  51.  (6)  4  M.  &  S.  djO. 
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it  may  have  been  improperly  used  here,  as  no  assise 
would  lie  for  this^  which  is  properly  an  appointment 
only. 

The  issue  arising  on  the  5th  plea  raises  a  question  of 
variance.  The  replication  alleged  that  the  plaintiff's 
appointment  was  on  certain  terms,  yiz.  a  salary  of  40/. 
and  a  residence  in  the  school-house ;  whereas  his  salary 
was  proved  to  be  SO/. ;  but  as  the  husband  would  be 
entitled  to  the  ^L  a  year  earned  by  his  wife,  he  would 
substantially  have  40/.  per  annum.  There  is  therefore 
no  variance,  and  no  rule  can  be  granted  on  the  5di  plea. 

The  6th,  9th,  and  10th  issues,  raise  the  question  as 
to  the  validity  of  the  plaintiff's  dismissal,  which  has 
not  been  pressed  on  this  occasion.  Each  of  the  repli- 
cations states  the  freehold  to  be  in  the  defendants  in 
their  character  of  trustees.  We  are  of  opinion  the  dis- 
missal was  irregular,  no  previous  meeting  having  beien 
convened  for  the  purpose.  It  is  not  necessary  for  us  to 
decide  whether,  if  a  meeting  of  the  trustees  had  been 
regularly  called,  and  a  majority  of  them,  when  sd 
assembled,  had  adopted  the  resolution  of  dismissing  the 
master,  that  would  or  would  not  have  been  the  at!t  of 
the  whole;  for  at  such  a  meeting  discussion  is  pre- 
sumed to  take  place.  Here  the  act  of  the  majority, 
in  giving  the  ncftice  of  dismissal,  being  done  without 
a  meeting,  affords  no  opportunity  for  discussion  of  thd 
subject,  and  seems  insufficient  and  beyond  their  dis- 
cretion as  trustees.  No  rule  will  therefore  be  granted 
on  that  point. 

On  the  7th  and  8th  issues  the  defendants  are  stated 
to  be  seised  in  fee  of  the  premises,  stripped  of  their 
character  of  trustees.  But  they  are  more  than  joint 
tenants,  for  on  evidence  given  a  court  of  common  law 
takes  cognizance  what  a  trustee  is.  The  plaintiff's 
interest  seems  to  be  neither  for  life  subject  to  defeaz- 
ance,  nor  at  wiD,  but  a  middle  term,  viz.  a  right  to  the 
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^employment  till  dumisMd  by  the  trustees,  or  a  migoritf 
of  them  (a)»  On  the  8th  issue  the  question  is,  whether 
the  appointment  is  ralid  by  five,  who  are  here  na.ereij 
stated  to  be  seised  in  fee,  and  not  '^  aa  trustees";  or 
whether  parties  are  not  acting  as  trustees  who  are 
clothed  with  no  trust.  Then  there  is  stronger  ground 
for  a  rule  on  this  than  on  the  4th  issuer  cm  which  it 
has  been  already  granted.  The  same  obserration  ap- 
plies to  the  7th  issue.    Afterwards  in  thb  term. 


Clarie,  Adams  and  Siephem  Seijts.  HumfreynnA 
JBnsby  showed  cause.  The  objection  is,  diat  the  issues 
raised  on  the  4ih,  Tth,  and  8th  pleas  and  repUeatiQiis  are 
Jkot  proved.  Now,  if  the  evidence  established  an  ^ 
pointment  by  the  whole  body  of  persons^  there  is  no 
such  difierence  between  the  4tk  and  8th  sssoea  is 
has  been  suggested,  viz^  Whether  they  were  trustees 
or  not?  The  whole  body  of  persons  competent  to 
elect,  viz*  the  seven  persons  named  in  the  replication^ 
met  in  a  room  for  the  purpose  dT  the  act  of  electien, 
and  the  plaintiff  having  been  named  as  a  candidatpj 
*some  objection  was  taken  to  him  by  two,  but  not 
being  fbUdwed  up  by  a  proposition  of  or  voting  for 
any  other  candidate,  he  was  elected.  In  Oldimom  v. 
Wammright  {b\  the  question  being  whether  Segnue 
was  legally  elected  T  it  appeared  that  the  whole  body 
of  twenty-five  electors  having  been  duly  summoned 
twenty*one  attended,  nine  voted  for  him,  eleven  pro- 
tested against  him  without  voting  for  any  other;  and  a 
twelfth  reftised  to  do  any  thing.  Lord  Mans/ield  said, 
that  as  there  was  no  voting  for  any  other  than  S^ravCi 
or  at  least  as  none  had  taken  place  against  him,  die 
election  was  valid,  those  who  protested  only  having 

(o)  BayUy  B.  mentigned  Ret  ▼.  InhtAUmOt  tf  South  Newi&m^  WUu,  10 
B.  &  Cr.  8SS. 

(6)  S  Borr.  1017.    Resw.  Fotcrtfi,  ibid.  1  Sir  W.  BU.  999,  5LC. 
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TirtaaDy  consented*  In  this  case  no  protest  against 
the  plaintiff's  election,  no  proposition  of  another  candi- 
date, or  voting  for  or  against  the  plaintifl^  took  place. 
As  nothing  appeared  to  show  that' he  was 'not  duly 
elected,  the  election  was  yirtually  by  the  seveiiy  vis.  the 
whole  body ;  so  that  there  is' no  cUffevence  between  the 
4th,  7tfa,  and  8th  replications,  and  the  verdict  is  sus- 
tainable on  alL 

JBut  an  election  by  five  only,  excluding  the  two  who 
dissented,  would  be  valid  as  made  by  a  majority  of  the 
existing  trustees ;  and  their  act,  as  such,  would  bind  the 
whole,  for  this  is  not  a  bare  trust  but  a  charitable  trust. 
Though  fVitknell  v.  Gartham  (a)  stands  on  its  own 
specific  grounds,  it  tends  to  establish  the  principle  that 
the  nature  and  objects  of  the  trust  are  ingredients 
in  tiie  discussion,  whether  a  majority  of  the  trustees 
sfaaU  act?  So  in  Rejd  v.  BeeHan(Jb)  the  argument  of 
inconvenience  fipom  the  obstinacy  of «  single  man  was 
-admitted  in  a  question  whether  the  whole  of  tbe  church- 
wardens and  overseers  must  contract  for  feeding  the  poon 
[Batland  B.  Can  charitaUe  uses  be  kept  in  abeyance 
by  a  similar  obstacle!  Lord  Lifudhurst  C.  B.  In 
drinidUeyy.  Barker {c)^  Eyre  C.  J.  says,  **  where  anum- 
ber  of  persons  are  trusted  with  powers  not  of  mere 
private  confidence,  but  in  some  respects  of  a  general 
jiature,  and  all  of  them  are  regularly  assembled,  the 
majority  will  conclude  the  minority,  and  their  act  will 
be  the  act  of  the  whole" (<f).] 

Then  either  all  those  persons  did  concur,  or  a 
majority  having  power  to  bind  the  rest  appointed* 
La  Mex  v«  Whiiaker  (e)  three  assessors  appointed 
under  a  l«ical  act  met  to  apportion  the  expenses  of  the 
drainage  of  a  particular  district.    It  was  held,  that  the 

(a)  Tbe 6k^tofi cue,  6 T. R. S88.  (6)3T.B.59t. 

(e)  1  B.  &  P.  996.    See  9  B.  &  C.  651, 859. 

(d)  And  ice  Co.  lit  181  b.  (0  9  B.  &a648. 


1839. 

•WlLKINSOW 
V. 

and  Others. 


oast  CASES  m  TRINITY  TBRM 

IBtSt.       iiiakiiigtlieap|K>rtiora»6nlbieii^aina4terof  pabfted^ 

^-*~'^^      and  tnisfti  aa  apportkuonenl  made  by  two  at  a  meetii^ 
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^^''       rtlied  60(  aDd  was  cited  by  Bayley  J.  in  Bladad 
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nature  be  tommitted  to  aevtral,  who  afl  neet  ^nr  tke 

purpose  of  executing  it,  the  act  of  the  majority  will 

bind  the  minority.    Then  there  being  a  virtual  elwAa 

by  the  whole,  the  only  question  of  differenoe  between 

the  ^th  and  8tfa  refllicationa  does  not  arise. 

The  issue  nused  upon  Ae  4th  |^ea  and  replication 
is,  that  the  pisinliff  was  net  duly  appoilited  aehool- 
master  on  th^  terms  mentioned  in  tibe  4th  replication. 
The  question  iS|  whether  the  persbns  appouiting 
werO'  en^wvied  to  act  as  trusted  t  For  though  in 
one  part  of  the  reotnrd  they  are  stated  to  have  power 
as  such^  and  in  another  are  not,  the  proof  is  the  same 
in  both.  Where  a  UMgority  may  and  de  appoisi^  the 
best  eourse  is  to  plead  thatthe  whole,  apponstled;  tor 
that  ia  the  legal  efl^t  and  cendusien  from  the  fiwt  ^ap- 
pcuntaient  (6).  The  pleadiag%  thot^h  not  idl^^g  the 
office  to  be  created  by  deed,  state  whM  it  was ;  and  if 
it  had  not  been  also  hod  to  be  an  employment^  U  woidd 
amount  to  no  more.  As  w^dl  might  it  have  been  said 
in  i>ee  v.  Jonea{e)  that  the  dissenting  minister's  interest 
in  the  meeting-house  could  not  be  created  but  by  deed. 
Lard  Coke*B  definition  of  an  office  is,  **  If  a  house  or 
land  belong  to  an  office,  by  the  grant  of  the  oflbse  by 
deed,  the  house  or  land  passeth  as  belongs  thereunto.'Xd) 
The  allegation  in  the  8th  replication  is,  tibat  the 
pbintiff  did  duly  accept  the  offioe  till  dismissed  by  the 
majority ^and  has  been  proved ;  for  its  legal  efifect  is,  that 

(a)  9  B.  &  C.  859. 

(6)  See  StephM  on  Fle«ding,  ch.  II.  seo.  V.  rule  VI.  pa.  489.  lat  edit. 
1  Chit,  on  Pleading,  4tb  edit  S70.  Sll. 
(c)  10  B.  &  C  718.  (<i)  Co.  Lit  49  0. 
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as  the  trustees  cannot  act  but  by  a  majority,  the 
should  be  dismissed  by  a  majority  only.  The  protestap* 
tion  in  the  rejoinder  admits  the  number  of  trustees  to 
be  ten,  and  that  the  plaintiff  could  only  be  dismissed 
by  a  majority.  Then  the  plaintiff  says  die  interest  bad 
not  been  determined  by  a  majority. 

Judgment  should  not  be  arrested,  for  all  the  repfic^ 
tions  otherwise  defective  on  general  demurrer  are  here 
cured  either  by  the  defendants  ha^ng  pleaded  ovet  or 
by  verdict.  All  the  replicationa  except  the  7th  add  Sth 
resolve  themselves  aito  the  same*  But  the  repKcal3oii 
to  the  2d  plea  is  said  to  be  bad  for  uflioef  tainty,  the  per- 
sons appointing  not  being  named,  and  thbugh  called 
trustees,  no  deed  constituting  them  such  having  been  set 
forth.  However  after  a  finding  thai)  certain  persons^ 
whether  trustees  or  no!;,  were  seised,  it  is  immaterial 
whether  they  were  named  in  the  pleadings  or  not« 
Ward  V.  Harris  (a). 

The  ambiguity  of  expressing  the  pramises  to  bd 
defendants'  soil  and  fteefadld,  without  stating  title,  is 
cured  by  the  defendants  having  rejoined ;  for  tboi^h 
an  equivocal  expression  is  in  pleading  to  be  ooiOBtnied 
against  die  party  using  it,  yet  if  the  oppoiftite-  pat<y 
pleads  over,  it  is  to  be  considered  in  that  sense  whidi 
will  best  support  the  previous  pleadiiigs;  HobsowYi 
Midtlleian  (6),  Auerjf  v.  Hook  (e).  Nor  is  die  allega^ 
dons  of  soil  and  freehold  by  way  of  title  more  ambigu- 
ous than  seisin,  or  seisin  in  fee  (J),  and  if  any  selise  can 
be  ascribed  to  it  which  will  support  the  repHdatien  that 
is  enough. 

[Bayley  B.  The  words  in  the  replication  '^in  manned 
and  form  as  above  alleged'*  murt  admit  sdtin  to  be  as 
in  the  plea  alleged,  and  1  SAund.  228,  shows  that  a 

(a)  «B.&P.265. 

(6)  6  B.&  C.  295.    See  3  B.  &  A.  4S7»  and  1  B.  £c  C.  t97. 

(c)  Cowp.  825 ;  2  Doug.  682».         (d)  Stt  1  Saiiiid.347  d.  n.  (6.) 
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GmOvs  Sojt.  adl  3LD.  HiB  m  nppait  of  die 
rale.  Fint^  as  Id  the  4di  replirarion  It  alleges  the 
pliwriir  to  hate  bees  duly  appointed  a  acfaoofaaaster 
iff  the  tivrtees  inoa  ?■■■'■  tlierein  tttat/fd^  and  *^™^^* 
llie&ct  that  he  acie|<ffd  llie  aaad  Office  opoa  those 
tcfi,  and  entered  intp  pome  ■■ion  of  the  dwePing-lionae 
ftc  as  snch  irhoolMarter,  and  oontinued  in  audi  oflke 
and  so  poiaeiied  tiB  the  treqiaaes  complained  o£ 
Then  on  aD  tbe  issoei  exo^  the  Tth  and  8th  the  affir- 
Biiriii  is  on  the  plaintiff  to  prove  his  due  appointment 
Id  this  qffUe^  the  distinction  in  which  respect  betweoi 
the  7di  and  8lh  issues  and  the  rest  is  matprial. 

But  the  appcMndnent  proved  is  baid ;  for.  First,  it  was 
not  bj  a  nuyori^  of  trosCee^  only  five  peiBoiis  havii^ 
appmntedy  and  two  others  having  objected  before  and 
after  die  appointment.  The  dictum  of  Eyre  C.  J.  in 
Grimdky  v*  Barker,  appears  contrary  to  the  former 
caseof  iter  v..B^ec<oa  (a).  The  questbn  there  was, 
whether^  under  9  G.  1.  a  7.  enacting  that  "  tie  church- 
wardens and  overseers**  of  a  parish,  with  consent  of  a 
majority  of  the  parishioners^  might  contract  for  feeding 
the  poor,  it  was  necessary  that  every  one  of  them  should 
concur;  and  the  decision  that  it  was  not  so  neces- 
saiy  proceeded  on  the  words  of  4S  Eliz.  e.  2.  which 
being  4>ne  of  the  poor  laws,  was  in  pari  materia  with 
the  .act  on  which  the  question  arose,  and  expressly  pro- 
vided by  sections  1  &  5,  that  a  majority  of  them  might 
do  certain  general  acts  respecting  the  poor.  Lord 
Kenyan  founds  his  judgment  expressly  on  that  ground; 
rejecting  die  argument  of  similitude  of  churchwardens 
and  overseers  to  a  corporation,  but  recognizing  the  posi- 
tion contended  for,  in  matters  of  private  confidence,  that 

(a)  ST.R.59t. 
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where  a  power  to  do  a  particular  act  is  given  to  several 
persons  without  authority  to  act  severally  as  well  as  jointly^ 
it  can  only  be  done  by  the  whole  body*  Then  that  case 
does  not  apply  to  a  foundation  altogether  private,  or  to 
private  individuals  appointed  under  it,  and  is  a  mere 

• 

exception  to  the  general  rule  as  to  a  bare  authority  in 
Co,  LitL  1 12  b.  ''  where  power  is  given  to  executors  to 
sell,  all  must  join  in  the  sale ;  and  if  one  dies,  it  is  regu- 
larly true  that  being  but  a  bare  authority  the  survivors 
cannot  sell."  The  section  itself  (ZtV/.  s.  169)  points  at 
the  religious  object  for  which  the  sale  was  directed  to 
be  had,  viz.  to  raise  a  sum  to  be  distributed  for  the 
testator's  soul,  probably  {a)  for  saying  masses,  a  super- 
stition common  and  legal  in  Littleton*^  time.  Lord 
Coke  adds,  *'  That  if  executors  had  been  named  by 
their  names  as  J.  5.,  J.  N,,  J.  D.  and  J.  G.  his  exe- 
cutors, then  though  one  died  in  the  life  of  the  testator 
the  survivors  could  not  sell  after  testator's  death,  be- 
cause his  words  could  not  be  satisfied*'  (b).  Now  here 
the  trustees  are  named^ 

WiihneU  v.  Gartham  and  Barker  v.  GrinJUey  were 
much  argued  on  the  inconvenience  of  obstinate  opposi- 
tion by  one  man.  In  the  former  case  however  the 
judgment  proceeded  on  the  necessity  imposed  by  the 
deed  on  the  vicar  and  churchwardens  to  appoint  a 
schoolmaster,  and  that  circumstance  was  treated  as  an- 
cillary only.  Besides  the  jury  there  found  that  a  usage 
existed  to  elect  a  schoolmaster  by  a  majority  of  the  vicar 
and  churchwardens.  [Lord  Lyndhurst  C.  B.  Lord 
Kenyan  founded  his  opinion  that  such  majority  might 
elect  on  the  intention  of  the  founder  apparent  on  the 
deed,  and  without  regard  to  the  usage;  and  Mr.  Justice 
Lawrence  assented.]    Lord  Kenyan  and  Mr.  J.  Grose 

(a)  Hurg.  and  Button's  note  145  to  IMU  t.  169. 
(fr)  Lord  Kenyan^' m  WWmM  ▼•  Garlhaim,  6  T.  R.  396,  obiervei  oa 
this  doctrine. 
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adopt  the  obsermtion  of  counsel,  that  the  power  giren 
to  Ae  vicar  and  churchwardens  was  classed  with  die 
same  power  afterwards  given  by  devolution  from  them 
to  other  bodies  undoubtedly  public. 

[Lord  Lyndhurst  C.  B.  That  argument  also  tamed  on 
the  intention  of  the  founder ;  and  if  it  were  otlierwise, 
then,  though  like  the  usage  it  might  be  considered 
a  material  fact  by  Lord  Kenyan^  he  formed  his  opinilm 
independently  of  either.  Nor  can  the  passage  cited 
from  C.  J.  Eyre^%  reported  opinion  in  Grindtey  v. 
Barker  be  called  a  mere  dictum ;  for  as  the  principle 
Acre  laid  down  is  sufficient  to  decide  that  case,  the 
judgment  is  a  necessary  conclusion  from  those  premises. 
Where  two  principles  exist  on  which  a  case  may  be 
decided,  and  both  are  mentioned  in  the  judgment,  but 
without  resting  it  on  either  to  the  exclusion  of  the  other, 
neither  can  be  called  a  mere  dictum.] 

The  opinion  so  expressed  by  Eyre  C.  J.  was  mme- 
cessary,  for  in  that  case  the  body  of  triers  had  a  judicial 
power  of  a  public  nature  confided  to  them  under  a  pub- 
lic act,  and  thus  resembled  a  jury  assembled  by  similar 
authority ;  so  that  the  act  of  the  majority  of  triers 
would  confessedly  bind  the  minority.  Whereas,  here 
a  schoolmaster  was  appointed  by  private  individuals, 
wider  a  private  deed  of  foundation.  [Lord  LynMttrsi 
C  B.  Your  argument  must  go  to  this  extent,  that 
where  the  objects  of  a  charity  are  of  a  public  nature, 
and  enumerated  as  in  this  instance,  but  the  funds  are 
only  of  a  private  nature,  a  majority  of  the  trustees  wiH 
not  bind  the  minority.]  The  bequest  of  funds  by  a 
private  person  to  other  like  persons,  though  for  the 
benefit  of  the  public,  does  not  make  the  trust  public 
Cook  V.  Loveland{a)  shows  the  case  where  a  majority 
would  have  sufficed,  being  a  grant  from  the  crown  to 
the  master  and  wardens  of  a  corporation,  t.  e.  a  public 

(a)  S  B.  &  P.  3,  cited  by  Bayky  X.  9  B.  &  C.  857. 
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body.  In  Cortis  v.  Itent  Water-wark^  (a),  the  tteasurer 
was  held  well  appointed  by  a  majority  of  co]Dmis3iQiiexa 
under  the  terms  of  a  local  act.  Rex  v.  Whitaker  {b) 
distinctly  shows  that  in  a  matter  of  publiq  duty  and 
trust,  not  of  private  authority,  like  a  refiorence  or 
award,  the  act  of  a  majority,  after  a  proper  meeting,  is 
good ;  so  the  distinction  of  a  public  trust  from  a  trust  or 
power  of  a  private  nature,  is  again  stated  by  B^ley  J. 
in  Blackett  v.  BHxard  (c).  [liord  Lyndhwr^t  C.  B* 
The  repairing  highways  is  one  pf  the  objects  here  in- 
tended; as  drainage  was  the  olgect  in  Rex  v.  WMiaierJ] 
Oidhww  V.  Wainwrighi  is  not  applicable,  £6r  the 
act  there  held  valid  was  done  by  a  majority  of  a  cprpo- 
rate  body  met  in  pursuance  of  summoqs  to  is:(ercise 
their  franchise  of  election. 

Secondly,  This  was  an  office,  taking  effect  not  out  of 
a  power  or  authority  or  by  way  of  appointment,  bi,it  out 
ef  and  as  coupled  with  an  intere$t  in  land;  being  by 
parol  therefore  it  is  bad,  Owen  v.  Saunders  (cQ. 

Passing  to  the  8th  issue,  whether  the .  plaintiff  was 
duly  appointed  schoolmaster  of  the  school-fbouse,  to 
have  the  possession  of  the  dwelling?house  and  premises, 
till  his  dismission  **  by  a  majority  of  persons,  who  for 
the  time  being  should  be  seised  of  and  i^  the  said 
premises ;"  there  b  nq  statement  who  the  latter  persons 
are,  or  that  they  were  any  of  those  by  whom  the 
plaintiff  was  appointed:  whereas  allegation  as  well 
as  proof  is  necessary  to  support  a  verdict.  .  Again, 
seven  persons  are  alleged  to  be  seised  in  fee  of  the 
land,  and  the  pleading  admits  an  interest  in  land  to 
have  passed  from  seven  of  them;  but  the  evidence  is» 


1832. 

WiLKINSOV 
V, 

Maltn 
and  Others. 


(a)  9  B.  &  C.  652.  (b)  9  B.  &  C.  648. 

(r)  9  B.  &  C.  857. 

(d)  In  C.  P.,  1  Ld.  Ra^m.  158;  Saunders  t.  Oaen,  S,  C.  in  error,  in 
K.  B.  Salk.  <50i  5  Mod.  368;  12  Mod.  199 ;  Gtrth.  426;  CoUes's  Pari. 
Cases,  70. 


SBS  CASES  nr  TRINITY  TERM 

18%.       that  only  fire  at  a  meeting  professed  to  part  widi  tbat 

^^^^^"^^^      interest.     The  question  is  as  in  Doe  d.  Warmer  t. 

V.  Braum  {a\  what  estate  is  the  plaintiff  contended  to 

aod  Others.  ^^®  •  '^  ^^^  ^®f  there  is  no  conveyance  by  deed;  if  it 
willi  it  has  been  determined  by  the  notices  to  quit  of 
fire  trustees,  Doe  t.  Summereeit^  Doe  v.  Jomee  (b\  Doe 
r.  M*Kaeg  (c). 

By  the  words  "  relief  of  the  poor,"*  the  trustees  have 
not  power  to  divert  the  funds  for  their  gratuitoiis 
education.  Those  words  must  be  taken  in  the  meamng 
of  bodily  relief,  which  would  have  been  ascribed  to 
them  at  the  time  they  were  used  by  the  founder,  and 
down  to  the  enactment  of  poor  laws.  Such  a  Ktenl 
construction  being  in  diminution  of  the  poor  rate,  woaU 
be  within  the  terms  of  the  grant,  and  would  lead  to  no 
inconvenience,  so  that  the  doctrine  of  ey  pres  would 
not  apply. 

[Lord  Lyndkuret  C.  B.  The  terms  "  relief  of  the 
poor,*'  are  large  enough  to  justify  the  trustees  in  dui 
exercise  of  their  discretion,  by  applying  the  fimds  at 
this  day  to  educate  the  poor.  Supposing  the  poor  to 
receive  assistance  in  the  shape  of  food,  &c.,  aliunde, 
could  not  the  funds  be  otherwise  applied?] 

Lastly,  judgment  should  be  arrested ;  for  every  repE- 
cation  but  the  7th  &  8th  is  bad,  and  was  so  held  to 
be  on  demurrer,  for  confessing  the  legal  title  of  soil 
and  freehold  set  out  in  the  plea,  they  do  not  avoid 
it  by  stating  another  and  better.  The  plaintiflT  rdies 
on  a  particular  estate,  created  by  certain  perscHit 
designated  as  **  the  then  trustees,"*  but  without  carry- 
ing it  up  to  a  seisin  in  fee  in  them,  or  in  any  odier 
named  persons  (d).  On  the  contrary,  he  alleges  thrir 
title  and  seisin  to  be  only  equitable,  viz.  as  trustees. 


(a)  8  £«ft,  166.  (h)  1  B.  &  A.  135.  (e)  Ibid.  7tl. 

id)  Co.  Lit.  303  6.,  ind  cues  collected,  Stephen  on  Pleidiag.  I  ed.  5ia 
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Then  no  tide  at  aD  is  eet  out  (a),  and  it  is  not  a  mere  183d. 
ambiguity  as  in  HuHtimgiaioet  t.  GarAner{b)y  or  a 
defectiTe  statement  of  a  sufficient  title,  as  in  Harris  t. 
£ea9aa(e)i  where  an  allegatian,  that  CAaiteBafM^fe-  ^q^^ 
mew  was  seised,  (without  more)  and  had  devised  to 
phiintiff  and  his  heirs,  was  held  ctired  by  verdict  for 
plaintiff,  who  daimed  in  &e  under  the  devise.  There 
a  aeiMB  in  a  named  person  was  taken  after  verdict  to 
be  a  aeiski  in  fee,  but  here  At  parties  in  whom  the 
title  originates  are  not  named.  It  was  neoesaary  that 
die  leplicatkm  should  state  the  first  seisin  in  fee  in 
unandngnona  terms.  King  v.  Coke{d)y  Lambert  ▼. 
Siroiker  («).  Again,  the  statement  of  soil  and  freehold 
in  the  persons  named  is  ambiguous  (/),  and  insdicient 
to  show  the  commeneement  of  a  particular  estate.  In 
Ward  V,  Harris,  Lord  Eldan  differed  from  the  other 
judges,  and  die  case  at  utmost  only  cures  the  statement 
that  defend wts  were  tmstees  of  a  "  certain  charitable 
&nd.'*  There  is  nothing  on  the  repliaalion  to  show 
that  the  trustees  had  any  poirar  to  apply  money  to 
build  a  sebool*house,  or  to  connect  it  with  the  land 
beloqghig  to  the  charitable  fund,  Rushiam  v.  Aspinal  (g). 
They  also  cited  Baxeitdin  v.  Skarp  (h),  Avery  v.  Hoole, 
Lord  jEflmAoroa^A's  judgment  in  Jaekaan  v.  Pesked{i), 
Bmii  V.  Hawasti{k%  and  MkdeU r.  WaOterit), 


Cmr,  ado.  tmli. 

In  this  term  Lord  LYNOHuasT  C«  B.  delivered  the 
judgment  of  the  courts — One  of  the  points  argued  at  the 
bar,  and  which  stands  for  the  decision  of  the  court  is, 

(«>  1  SmmkL  ess  b;  id.  a.  (t;. 

(Jb)  lB.kQ.f9f.    AMtD  tkm^ment  Sktppar4v.  Hall,!  B^kAdoL 
437,  per  Pattaau  J.  (c)  4  Bing.  646.  (d)  Cro.  Car.  384. 

(0  Willcs,  JIB.  (/)  1  Saund.  347  rf,  n.  6. 

(g)  Doog.  658;  Cowp.  825.      {h}  t  Salk.  669.     (t)  1  M.  &  S.  «S4. 
(h)  4  B.  &  AM.  656.  (t)  5  7.  R.  f60. 

VOL.  II.  P  P 
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ISSe.       WliedwroriiollfeplaiMiffwMdi^siipaiDliedni^ 
ofdie  sdioolvliichkthe  sobiectof  tUBUiquKy?    A 
dkukfwm  fitiMiihril  in  the  leign  of  tf ao^  the  fiA, 
and  eertain  tnutees  were  a|ypamted,  to  whom  certain 
were  conveyed  lor  i^aricHiB  porpoaes  specified. 
Ibr&er^efoftliepoor,  the  repair  of  the  i^nrdi 
and  highwa jB»  and  of  a  particakr  bcidge,  and  to  psjr  the 
I5dis  idien  itduNdd  be  required  to  defiraj  the 
of  aoldieim.    Tfans  aH  the  olgecia  iriiich  I  haie 
rated  were  objecta  €if  a  pobKe  nature,  to  which  tfaeie  tma- 
tees  were  appointed  to  take  certain  estates  and  applj 
their  ptodnce  to  thefli.   It  has  been  considered  fermaay 
years  diat  under  that  past  of  the  trosta  iriiich  enabled  the 
trastees  to  apply  dieae  fhnds  fiiir  the  relief  of  the  poor, 
Aey  were  at  libeity  to  apply  part  of  the  funds  to  instinct 
Ae  poor  dnldien  of  Ae  paiiah ;  a  sohooUiouae  has 
hem  acoordini^  buHt,  and  thoae  foot  children  have 
been  instmoted  at  that  sdiool.    We  mte  of  opinion 
that  that  application  of  die  lands  comet  witiiin  the 
terms  of  the  trusts;  and  diat  where  tmsleea  are  ap- 
pointed to  apply  limds  for  die  relief  of  Ae  poor  of  a 
pariah,  they  may,  in  the  exercise  of  Acir  diaeietion, 
apply  diose  lunds,  or  part  oi  thcaa,  §at  tke  edncatian 
of  the  poor  duUbten  of  the  pariah ;    that  being  an 
applying  the  fimds  £br  die  mfief  of  the  poor  within  the 
language  of  an  instiument  of  this  description.     Now  in 
this  case,  at  the^time  when  the  plamtiffwas  appointed, 
there  were  seren  trustees ;  diose  seven  trustees  met  Ibr 
die  purpose  of  electing  a  schoolmaster;  at  diat  meetim 
five  of  die  trustees  concurred  in  theappcnntment  of  the 
j^aindflT,  two  dissented,  but  they  did  nothing  upon  that 
dissent.     It  was  stated  merely  in  evidence  that  fiie 
concurred  and  two  dissented ;  but  the  latter  did  no  nct^ 
as  it  appears  in  the  CTidenoe,  consequent  upon  that 
dissent    It  is  unnecessary  however  in  the  view  which 
we  take  of  the  subject  to  say  whether  or  not  that  is  to 
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be  considered  as  &  ooncurrantl  eleetion  bj  the-sevai, 
because  we  are  of  opuiion  that  in  a  case  of  this  descrip- 
tion wlien  all  the  tniatees'were  assembled  for  the  pur- 
pose of  making  the  eleetion,  .and  the  najoriijr  of  them 
so  assembled  concurred  in  the  appointeent-of  a  school- 
master, the  act  of  the  ttajority  ib  that  respect  is  tabe 
eonsidexed  as  the  act  of  the  whole  body.  This  is  a 
trust  of  apuUio  natuve,  aod'  we  are  of  opinion  that 
when  trustees  ate  appdnted  for  the  purpose  of  pesfonib- 
iDg  a  trust  of  a  pufalio  and  general  nature  like  this, 
the  act  of  -the  majority  is  the  act  of  th^  whole.  -  In 
the  case  of  GrMUey  r.  Barker  («)^  C.  J.  Eofre  saya^ 
that  '*  where  persons  are  entnisted  with  powers  of  a 
general  nature,  and  they  all  meet  for  the  purpose,  of 
perfenning  their  daty,  the  a4?t  of  the  majority>  \9  the 
act  of  the  whole."  That  case  was  recently  t  cited  in 
Corti9  Y.  Kent  Water  Weeks  CompanyXb)y  by  one 
of  the  learned  judges^  and  was  adopted  by  fahn  and 
apparently  by  the  whole  court.  We  are  of  opimon 
that  this  k  a  public  trust,  or  a  trust  of  a  pubHe 
nature,  namely,  a  trust  to  apply  funds  for  the  repair 
of  the  church,  and  for  other  subjects  in  whioh 
the  wbde  parish  were  interested;  therefore  we  think 
it  comes  inrhhin  the  principle  to  which  I  have  referred. 
But  it  was  said  at  the  bar  that  the  principle  only  applies 
to  cases  where  the  trustees  are  app<Mnted  under  some 
pul^  authority,  as  under  an  act  of  parUament,  or 
some  pubfic  body.  We  are  of  opinion  that  it  is  not 
sttliject  to  that  limitation,  and  in  fact  in  the  Skipkm 
School  case,  WHhneU  v.  Gartham  (c),  the  charity  was 
founded,  and  its  officers  were  ^ppdnted  not  by  any 
public  authority,  but,  as  in  th^  present  case,  bya»  in- 
diriduaL  It  is  true  in  that  casf  the  ohurohwa»dens  and 
ricar  for  the  time  being  were  the  tmstecs^  and  that  the 
churehwardeds  usually  acted  by  a  majority ;  but  that 

(a)  f  Bf.  &  P.  f 56.  (b)  7  B.  &  C.  3i4.  (e)  tf  T.  a  SB8. 
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was  merely  made  use  of  as  a  circumstamre  from  whicbit 
was  to  be  inferred  that  the  intention  of  the  donor  wis 
that  the  act  of  the  majority  should  bind  the  whok,  and 
should  be  considered  as  the  act  of  the  whole  body* 
Other  circumstances  were  ako  there  leGed  upon, 
namely,  that  the  objects  of  the  trust  would  be  de- 
feated if  one  dissenting  trustee  could  prevent  the 
application  of  the  funds  in  die  manner  directed  by  the 
trusts.  Now  that  would  apply  equally  in  diis  esse; 
and,  considering  the  nature  of  the  trusts,  we  are  of 
opinion  that  it  was  the  intention  of  the  founder,  and  fairij 
to  be  collected  from  the  objects  he  had  in  view,  that 
the  act  of  the  majority  of  the  trustees  should  bind  the 
rest. 

The  next  question  that  arises  for  consideration,  arises 
on  the  9th  and  last  issues,  being  whether  the  master 
was  duly  and  properly  dismissed.  Now  tbe  disaissal 
was  in  this  form ;  there  was  no  public  meeting,  nor 
any  declaration  by  a  majority  assembled  at  a  pubBc 
meeting,  that  the  schoolmaster  should  cease  to  act 
in  that  situation ;  but  five  out  of  the  trustees,  not 
assembled  in  any  formal  manner,  gave  notice  that 
the  schoolmaster  should  within  a  certain  time  retire 
from  his  office.  In  the  first  place,  at  the  time  when 
that  notice  was  given,  there  were  ten  trustees,  so  that 
the  persons  who  gave  notice  did  not  even  constitute 
a  majority  of  the  whole  body.  In  tbe  next,  even  if 
they  did  constitute  a  majority  of  the  whole  body,  it » 
the  whole  body  that  is  to  dismiss,  and  not  a  majority  of 
it.  So  that  if  dicre  is  a  meeting,  and  a  majority  are  for 
dismissal,  then  the  declaration  of  the  majority  b  not 
merely  tiie  declaration  of  the  majority,  but  of  the  whofe 
body,  which  whole  body  does  in  feet  dismiss.  There- 
fore in  a  case  of  this  description,  where  diere  was  no 
meeting,  and  where  five  insulated  individm^  gaiw  their 
opinion,  or  said  that  the  dismissal  should  take  place 
within  a  short  time,  or  that  the  party  should  cease  to 
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act  as  schoolmaster^  we  are  of  opinion  that  that  is  not       1832. 
a  valid  dismissal   within  the  meanincr  of  this  trust. 

YVILKI 

Both  notices  stand  on  the  same  footing,  and  are  go-       '   v 
verned  by  the  same  principles.  ^t^J' 

Though  I  have  hitherto  stated  the  second  question 
to  relate  to  the  dismissal  of  the  schoolmaster,  the  actual 
terms  of  the  last  issue  are  "  whether  the  interest  and  right 
of  possession  were  lawfully  put  an  end  to  and  determined 
before  the  trespass  complained  of."  And  it  becomes 
material  therefore  to  consider  next  what  his  interest 
and  right  of  possession  were.  He  was  appointed  at  a 
salary  of  40/.  a  year,  and  with  permission  to  occupy  the 
dwelling-house,  and  a  right  to  occupy  it  as  long  as  he 
continued  schoolmaster.  That  occupation  was  incident 
to  his  appointment  of  schoolmaster,  and  he  had  no 
interest  in  the  house  distinct  from  his  interest  of  the 
appointment  of  schoolmaster ;  as  soon  therefore  as  he 
was  properly  removed  from  his  office  of  schoolmaster 
his  right  to  possess  and  occupy  that  house  ceased;  and 
therefore  in  deciding  that  he  was  properly  removed 
from  his  office  of  schoolmaster,  we  should  in  effect  decide 
that  his  interest  and  right  of  possession  in  the  premises 
had  ceased.  Another  question  however  arose  out  of 
the  form  of  the  issue,  which  was  this,  that  the  assembly 
did  not  duly  appoint  the  plaintiff  upon  the  terms,  among 
others,  that  he  should  hold  till  dismissed  by  a  majority; 
and  in  that  issue  and  upon  the  replication  nothing  is 
stated  with  respect  to  the  trustees,  but  it  is  merely 
stated  that  the  parties  were  seised,  without  stating  that 
they  were  seised  as  trustees.  However  we  do  not  con- 
ceive that  that  makes  any  difference  on  the  evidence 
produced.  The  trust  deed  under  which  the  sdbool- 
master  was  appointed  was  produced,  or  assumed  to  be 
produced.  That  deed  limits  the  nature  of  the  appoint- 
ment, and  regulates  also  the  manner  in  which  he  might 
be  dismissed;  and  the  evidence  under  it  is  not  at  all  in- 
consistent with  the  statement  of  the  title,  and  the  right 


674 


CASES  IN  TRINITY  TERM 


1832. 

WiLKHWOV 
V. 

Maun 

and  Others. 


stated  on  the  face  of  the  replication.  The  legal  titk 
stated  in  the  replication  corresponds  entirely  with  what 
appears  in  evidence.  We  ate  of  ojunion  therefore  that 
this  ranges  itself  precisely  within  the  decision  on  the 
former  point,  and  that  though  on  the  face  of  the  repli- 
cation they  are  not  stated  to  be  seised  as  trustees^  yet 
sufficient  appears  for  this  purpose  by  the  production  of 
the  trust  deed  upon  the  trial,  and  the  nature  and 
limitation  of  the  appointment,  and  the  right  of  retnoTal 
as  evidenced  by  that  trust  deed.  The  court  entertaun 
no  doubt  but  Aat  an  appointment  to  the  situation  of 
schoolmaster  may  be  made  without  writing* 

The  remaining  question  arose  upon  the  motion  in 
arrest  of  judgment.  The  plea  was  Uberum  tenemeniioh 
the  replication  was  Uberum  ienementum  (in  the  same 
persons),  to  which  was  add^d  a  deduction  of  title ;  and 
the  question  is,  whether  after  verdict  that  is  sufficient, 
without  having  first  alleged  that  they  were  seised  in  fee, 
and  then  after  deducing  a  regular  title,  that  the  tru3tee6 
who  were  so  seised  in  fee  regularly  appointed,  by  a  ma- 
jority, the  schoolmaster  ?  But  instead  of  stating  a  aebin 
in  fee  the  premises  were  stated  to  be  the  soil  and  free- 
hold of  certain  trustees,  and  that  those  trustees  ap- 
pointed previously  to  the  election  by  the  nugority.  It 
was  not  disputed,  I  think,  at  the  bar,  and.it  is  quite 
clear  that  to  have  stated  a  seisin  woidd  have  been  suf- 
ficient after  verdict  without  stating  a  seisin  in  fee.  A 
party  may  be  seised  in  freehold,  which  would  have  been 
sufficient  after  verdict.  We  think  therefore  that  it 
having  been  stated  that  it  was  their  soil  and  freehold 
in  the  replication,  is  cured  by  verdict  as  much  as  it 
would  have  been  cured  if  a  general  seisin  had  been 
stated,  without  stating  a  seisin  in  fee.  We  are  of 
opinion  therefore  that  the  rule  should  be  dischaiged. 

Rule  discharged. 

Sec  AlUfrnBy-Gentrul  ▼.  The  Matter  of  the  Grammar  Sduel  cf  Antk»M 
Brvume,  in  Brentwood,  Et$ex,  and  Otkert,  3  B.  &  Adol.  59. 
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Hume  and  Others  against  Bolland  and  Others.  1832. 

T)Y  an  order  of  the  Lord  ChanceDor  dated  12th  Oneofteveral 
February  1832,  in  the  matter  of  W.  Marsh  and  partnen  in  a 

hanking  bousa, 

Others,  bankrupts  (a),  the  following  case  was   sub-  being  also  a 
iwtted  for  the  opinion  of  the  judges  of  this  court :—        ^er"!^^** 

By  an  indenture  bearing  date  9th  August  18S0,  and  such  trustees 
made  between  the  late  Colonel  BeUis,  of  the  one  part,  tojljirt^iii  stock 
and  Henry  Faunileroy,  James  Deacon  Hume  and  John  and  the  divi- 
Goodchildy  of  the  other  part ;  it  was  declared  that  the  forged  a  power 
said  H.  FaunOeroy,  J.  D.  Hume  and  J.  Goodchild,  of  attorney  to 

transfer  tbe 

and  the  survivors  of  them,  should  stand  possessed  of  the  stock,  which 
several  sums  of  46,000/.  3  per  cent  reduced  annuides ;  JJ^^^nedT 
5300/.  4  per  cent,  consolidated  annuities;  1 7,600/ .navy  under  such 
5  per  cent,  annuities,  which  by  an  act  of  parliament  ^J^^.  J^^^' 
have  been  since  converted  into  18,375/.  new  4  per  cent,  transfer  he 
annuities ;  and  10,000/.  3  per  cent,  imperial  annuities,  ^^  ^q  the 
then  standing  in  their  joint  names  in  the  books  of  the  P*JV**'?J"P 
governor  and  company  of  the  bank  of  England,  and  of  which  he  regn- 
the  dividends  thereof,  upon  such  trusts  as  Colonel  Bel-  |arfy  cr«^»««d 

'    /  ^  the  trustees 

lis  should  appoint,  and  in  default  of  appointment^  upon  with  the  sup- 
trust  to  pay  the  dividends  to  Colonel  Bellis  during  his  life,  §^J|^  ^  "JJ  ^ 
and  after  his  decease  upon  certain  trusts  for  tbe  bene-  stock.    It  did 
fit  of  his  widow  and  children.     And  by  another  deed  "^at  anyac- 
bearing  date  July  SBth,  1822,  and  indorsed  on  the  said  «?«"'  lecogni- 

^  zing  such  false 

deed  of  August  9th,  1820,  and  made  between  the  same  entries  had 

(a)  The  principal  case  was  heard  in  Michaelmai  term  183*.  **®f "  delivered 

^  '         r       i~  toSthe  trustees 

by  the  partners  before  their  bankruptcy.    They  however  paid  checks  drawn  on  the 

credit  of  the  dividends  supposed  to  have  been  received,  and  which  checks  were  duly 

paid: — Held,  that  although  the  entries  in  the  hooks,  coupled  with  the  payments 

on  account  of  the  supposed  dividends,  were  priraft  facie  evidence  against  the  banking 

firm  that  they  had  had  and  received  tbe  amount  of  the  dividends  to  the  use  of  the 

plain ti&  (the  surviving  trustees); — ^yet  that  inasmuch  as  the  transfer  under  the 

fofged  power  was  absolutely  void,  the  property  in  the  stock  and  dividends  due  thereon 

remained  in  the  trustees ;  and  that  as  they  were  entitled  to  receive  the  dividends  at 

the  bank  of  Englandf  they  could  not  treat  the  amouut  of  those  dividends  as  money 

had  and  receiv^  to  their  use  by  the  defendants  (the  bankers),  although  the  bankers 

might  he  liable  to  an  action  on  the  case  for  deceit,  in  which  damages  might  be  re« 

covered  in  proportion  to  the  injury  arising  from  their  untrue  representation,  that  they 

had  received  the  dividends  for  the  use  of  the  trustees. 
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1833.       parties^  it  was  declared  that  the  said  trustees  should 
^'^^'^^^^      stand  possessed  of  6000/*  S  per  o&kU  consols,  then  also 

and  Otiiere     Standing  in  their  said  joint  names  in  the  said  books  of 
V-  the  governor  and  company  of  the  bank  of  Englami^ 

and  Othen.  upon  the  same  trusts  as  were  declared  by  the  said  in- 
denture o{  August  9th,  1820.  The  said  H.  Faunileroy 
was  a  partner  in  the  firm  of  Messrs.  Marsh,  Siracey, 
Graham  and  Faunileroy,  who  carried  on  the  trade  of 
bankers,  and  who  were  the  bankers  of  the  aforesaid 
trustees,  and  during  the  lifetime  of  the  said  Colonel  JBe/Sf, 
the  amount  of  the  half-yearly  dividends  on  the  above- 
mentioned  amount  of  stock  were  from  time  to  time  regu- 
larly carried  to  the  account  of  the  said  Colonel  Bellis  in 
the  books  of  the  said  firm,  and  drawn  for  and  received 
by  him.  The  said  Colonel  Bellis  died  on  Jamuxry  2S^ 
1834,  without  having  exercised  any  of  the  powers  of  ap- 
pointment given  him  by  the  said  deeds ;  and  on  his 
death  a  new  account  was  opened  in  the  books  of  the  said 
banking-house,  entitled  '*  Trustees  of  Bellis.^  This 
account  was  credited,  as  hereinafter  set  forth,  with 
several  sums  of  money  as  dividends  on  the  aforesaid 
amounts  of  stock,  as  the  same  respectively  became  or 
would  have  become  due  in  the  respective  months  of 
April  and  July  1834;  and  the  said  trustees  were  like- 
wise firom  time  to  time  debited  in  the  said  books  to  the 
said  account  with  several  sums  of  money  paid  to  the 
children  of  the  said  Colonel  BeUis,  in  execution  of  the 
trusts  of  the  said  deeds.  On  September  16th,  )824,  a 
commission  of  bankrupt  was  issued  against  the  said 
Messrs.  Marsh,  Stracey  and  Graham;  and  on  the  S9lii 
day  of  October  1834  a  further  commission  was  issaed 
against  the  said  H,  Fauntleroy,  upon  which  said  com* 
missions  the  said  parties  were  duly  declared  bankrupts; 
and  at  the  date  and  issuing  of  such  commissions  tlie 
said  account  stood  in  the  books  of  the  said  Messrs. 
Marsh  and  Co.  in  manner  following,  that  is  to  say  :*- 
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18t4. 

April  «9tli,  Frances  Beliis  . 

Eliza  Beliis      . 

30Ui,  B.  P.  Bill  .    . 


£.    $.  d. 

10    0  0 

10    0  0 

9)    0  S 


£766.  40  0  0 

June  16tli,  Stamps 0  4  6 

Rail^BcIlis    .    .    .  fO  0  0 

Dow to  0  0 

Frances  Beilis      .     .  tO  0  0 

Aug.  lUih,  Emily  Beliis    ...  20  0  0 

Frances  do.      ...  95  6  0 

Efindo 10  0  0 

Stamp 0  3  0 


1404. 


£.    ».    d. 


ApfU9tli,Div.£d,300.4percentl06    0    0 
Do.  £46,000.  Red.       690    0    0 


796    0 

July 9th,  Do.£l0,000.  Imp. S.pxt.  150    0 

Do.  £18475. 4 percent  367  10 

Do.  £6000. 3  percent.      90    0 


0 
0 
0 
0 


£1177  16  6    f«5  13    6 
BaUace  ....    1177  16    6 


Carried  forward  .    £1403  10    0 


£1403   10    0 
18S4. 

Sept   lllh.   Balance    brought 

forward 1177  16    6 


And  a  copy  of  this  account  afterwards^  and  after  the 
death  of  the  said  H.  Fauntleroy  on  30th  October  1824, 
was  rendered  on  demand  by  the  assignees  of  the  said 
Messrs.  Marsh  and  Co.  to  the  said  surviving  trustees, 
and  is  in  the  words  and  figures  following,  that  is  to  say: 


THE  TRUSTEES  OF  BELUS 

18t4. 

£.    t.   a. 

April  29th,  Frances  Beliis 

.    .     10    0    0 

Elixa  do.    .     . 

.     .     10    0    0 

90lh,B.P.Bai    .     , 

,     .     .    «0    0    0 

June  16(b,  Stamps       .    . 

.     .     .      0    4    6 

Emily  BeUis    . 

.     .     SO    0    0 

Do.  . 

.    .    .    so    0    0 

Frances  Do.    . 

.     .     20    0     0 

Au^.  10th,  Emilj  do.   . 

.    .     .    20    0    0 

Frances  d».    . 

.     .    95    6    0 

.    .     .    10    0    0 

Stamp   •    . 

.     .     .      0    3    0 

Sept.  13,  To  balance     . 

.     .     1177  16    6 

1824.  £.  <. 

April  9th,  Div.  £5,300. 4  per  cent.  106  0 

Do.  £46,000.  Red.  3  p.  ct  690  0 

Jnly  9th.  Do.£lO,000.  Imp.  3p.ct  150  0 

Do.  £18,375. 4  per  cent.  367  10 

Do.  £6000.  3  per  cent     90  0 


£1403  10    0 


I  Sept.  13th,  By  balance  . 


d. 
0 
0 
0 
0 
0 


£1403    10    0 
£1177    16    6 
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The  Frameei,  £&»,  and  Etmfy  Betfii^  named  in  audi 
accounti  were  children  of  the  said  Goknelife/fit  entitled 
under  the  said  indentured. 

From  the  time  of  the  death  of  the  sud  Colonel  Bd^ 
USi  no  anms  of  money  were  received  by  the  said  Meaars. 
Mmr$h  and  Co.  from  the  bank  oiEngl^ndixx  vetpect  of 
dividends  apon  any  of  the  above-named  sums,  eaoepi  one 
sum  of  90/.  whidhi  was  received  by  them  on  Je/y  9ch, 
18!Mv  in  lespect  of  the  sum  of  6000/.  3  per  cent;  and  aB 
the  principal  sums  of  money  above  mentioned  (except 
the  said  last  mentioned  sum  of  6000/.  3  per  ceiits«)  had 
been  transferred  or  pretended  tobe  transferred  durii^  the 
lifetime  of  the  said  Colonel  BettUi  without  hb  knowledge 
of  the  knowledge  of  the  said  J.  X).  Hume  and  J^  Good- 
childy  by  the  instrumentality  of  the  said  H*  FtMvHlerwf^ 
into  the  names  of  other  persons  as  purchasers  thereof 
for  valuable  considerations^  by  means  of  powers  of  at- 
torney purporting  to  have  been  executed  by  the  said 
H.  FaunUeroy^  J.  X).  Hume  and  J.  GoodekUd,  but  of 
which  the  several  signatures  of  J.  D.  Hume  and  J. 
Goodchild  were  forged  by  the  said  H*  FaumUetcy. 

The  said  H.  Fauntleroy^  after  the  sale  or  pretended 
sale  of  the  said  pnncapal  stocks,  entered  in  the  day 
books  of  M^irsh  and  Co.  the  amount  of  the  half-yearly 
dividends  thereof,  on  the  days  when  they  would  re- 
spectively have  become  due  and  payable,  aa  if  he  had 
duly  received  the  same  at  the  bank  of  England,  toge- 
ther with  the  dividends  of  other  persona  having  ae- 
counts  with  the  said  bankers;  and  such  amounts  were 
in  the  ordinary  course  of  business  regularly  posted  fiom 
such  day  book  to  the  credit  of  the  said  trustees,  by  die 
clerks  of  the  said  Messrs.  Marsh  and  Co.  No  part  of 
the  money  received  by  the  said  ff •  Faunikrajf  in  the 
sale  or  pretended  sale  of  the  albresaid  amounts  of  stock, 
was  received  by  or  carried  to  the  credit  of  the  said 
trustees  or  either  of  them. 
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The  question  sufimitted  to  the  couit  is^  ^^er,  at 
the  date  and  mung  forth  of  the  said  Coimnissions  of 
bankrupt  against  the  said  W.  Marsh,  J.  H.  Sir€teey, 
G.E.  Oraham,  bhA  H.  FatMleroy,  bearing  date  refi|>ec- 
titely  the  16th  day  of  September  1884^  and  the  39th 
day  of  Oetober  1824^  the  naid  bankrupts  were  indabted 
to  the  said  if.  Fauntkroy,  J.  Z>.  Hume,  J.  Goodckild, 
as  the  tiusleesjof  the  SMd  Colonel  BeUie  under  the  aaid 
hereinbelore>  mentioned  deeds  in  any  and  what  sum  of 
money?  And  in  coasid^ing  the  said  question  no  ob- 
jection €rf  merely  a  formal  nature  is  to  be  taken  on  the 
ground  diat  the  said  H.  FaunUeroy  was  hniet^ested  as 
a  trustee  joindy  with  the  said  J.  Z).  Hume  and  J.  Good- 
chUd,  and  also  a  partner  with  the  said  IF*  Mmek,  J.  H. 
Straeey,  and  G.  £.  Graham. 


1892. 

HvitB 

and  Others 

«. 

BOLLAKD 

sod  Others. 


Adams  Seijt  for  the  platnti£Es.  The  trustees  of 
BeUis  are  entitled  to  prove  against  the  estate'  of 
Marsh  and  Co.  for  1177/.  16s.  dd.,  the  balance  of 
dividends  due  oh  September  \S,  1824',  as  for  money 
had  and  received  to  their  use  by  Marsh  and  Co. 
the  bankrupts^  Sandilands  ▼.  Marsh  (a)  -showa  that 
the  act  and  assurance  of  one  partner  made  wtthrefe- 
rence  to  business  transacted  by  thetfimii  will  bind  the 
other  partners,  though  made  ont  of  the  regular  course 
of  diat  business^  if  known  to  or  acted  on  by  them  after- 
wards.  Here^  besides  the  credit  given  to  the  trusteeb 
by  Marsh  and  Co.  for  the  dividends  in  arrear  on  the 
other  stocks,  it  appears  that  Marsh  and  Co.^on  9  Jw^ 
1824,  actually  received  from  the  bank  of  Engkmd  a 
dividend  of  90/.  on  the  6000/.  8  per  cent,  stoek^  aifter 
the  fraudulent  transfer  of  Uie  rest. 

[Lord  Lyndhurst  C.  B.  The  trustees  received  the 
dividends  from  the  banking-house,  after  their  stock  had 


(a)  S  B.  &  Aid.  673 )  R^fp  v.  Latham,  id.  796. 
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been  transferred  by  FammUeroy^  in  the  sane  way  as 
they  had  done  before;  and  had  reason  to  think  that 
Marsh  and  Co.  had  received  the  diiridends.  They, 
therefore,  supposed  themselves  precisely  in  die  saaie 
situation  as  before,  and  nothing  led  them  to  suspect 
what  had  happened.  The  case  does  not  state  whether 
or  not  a  sum  on  the  credit  of  that  stock  was  paid  into 
the  dty  bankers  of  Marsh  and  Co.  or  to  the  tmstees.] 

In  Shaw  ▼.  Pictom  (a)  the  agent  for  both  grantor  and 
grantee  of  an  annuity  delivered  to  grantee  an  accoinit, 
showing  that  he,  the  agent,  had  received  certain  pay- 
ments on  account  of  the  annuity,  and  giving  the  grantee 
credit  for  them  in  that  account,  though  he  had  not  ia 
fact  received  any  of  them.  There  he  was  held  bound 
by  the  account. 

[Bayley  B.  There  Howard  pretended  that  he  had  re- 
ceived payments  on  account  of  the  annuity,  and  die  ac- 
count by  which  that  foct  was  made  to  appear  was  actua% 
delivered  to  the  annuitant.  Here  the  question  is,  hov 
matters  stood  at  the  time  of  the  bankruptcy?  For  the 
act  of  the  assignees  of  Marsh  and  Co.,  in  delivering  the 
account,  cannot  create  a  debt  Lord  Lymdharsi  C.B. 
The  whole  amount  received  by  checks  was  225/.,  whidi 
was  much  less  than  the  supposed  dividends  then  cre- 
dited, and  also  laiger  than  the  April  dividend  on  the 
€000/.  3  per  cents,  actually  received.  The  questicm 
here  is,  Whether  the  circumstances  are  such  as  amount 
to  a  representation  by  die  banking-house  that  they  had 
received  payment  of  the  dividends  as  usual,  so  as  to 
deceive  the  trustees?] 

The  time  of  the  tnmsfers  by  Fauntleroy  does  not 
appear,  but  it  was  before  Colonel  Belliss  death.  Then 
did  not  Marsh  and  Co.  make  themselves  equally  liable 
by  paying  cheques  drawn  on  the  credit  of  their  receipt 

(«)  4  B.  &  Cr.  715.    See  Sktm  t.  DartnaU,  6  B.  &  C.  56,  65;  Skam  t. 
Wmiwdt^f  B.  6LC.f  Si  WUSamamv.GmUi^  1  Biog.  19U 
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of  those  dividends  for  several  years,  as  if  a  wriltoi 
account  had  been  furnished  by  them  ?  They  had  no 
other  funds  but  the  dividends  to  pay  the  cheques  from. 

JP«  KeUff  for  the  assignees  of  Marsh  and  Co.  The 
first  question  is,  Whether  entries  made  in  the  books  of 
a  hanking  house  by  a  partner  in  the  concem,  but  which 
were  false  in  themselves  in  crediting  customers  with 
dividends  never  actually  received,  will  bind  the  other 
partners?  The  cases  in  which  partners  have  been 
estopped  from  denying  the  act  of  a  partner  are  distin* 
guishaUe  from  this;  for  these  plaintiffs  must  show  that 
at  the  time  of  the  bankruptcy  the  trustees  could  have 
sued  the  partners  (  Faunileray  being  one)  in  an  action 
for  money  had  and  reodved.  The  admissibility  of  the 
entry  in  evidence  must  be  first  considered.  The  party 
who  made  the  fraudulent  entries  was  in  his  life-time  a 
eo-tiustee  with  the  present  plaintiffs;  had  he  survived 
them,  he  only  could  have  sued  Marsh  and  Co^  and  his 
only  evidence  against  them  would  have  been  bis  own 
foi^ged  entries  acknowledging  their  receipt  of  the  divi* 
dends.  [Lord  Lyndhursi  C  B*  Objections  of  a  formal 
nature  are  excluded  by  the  terms  of  the  case.]  Those 
entries,  made  without  knowledge  of  the  other  partners, 
cannot  now  operate  as  acknowledgments  by  them  of 
having  received  what  never  was  received  at  all,  and  in 
absence  of  proof  tliat  in  consequence  of  them  any 
account  was  rendered  by  them  to  the  trustees  of 
Beltit.  In  Siraion  v.  RasiaU(a)  the  fact  that  a  surety 
for  payment  of  an  annuity  had  not  received  any  part 
of  the  consideration  money  was  admitted  to  rebut  a 
receipt  for  it,  though  signed  by  himsdf  and  the  grantor. 
In  Skaife  v.  Jackson  (6)  Lord   Tenterden  said,  **  a 
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(a)  %  T.B.  366,  and  Grvie  J.  id.  371. 
(6)  3B.&Cr.421. 
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1682.       receipt  was  ooi  a  diflebarge  of  tbe  actioa  for  money 

^"^"""^^      had  and  received,  and  is  nothing  more  than  -a  prima 

and  Othen    facie  ^clpiowledgiaent  that  the  money  has  been  pakL** 

Holland      '^^'^  ^^^  situation  of  tbe  parties  vas  net  altered^  nor 

and Otbcn.  ^aabe implied  to beao altendy  bjr  aiqr  iopiMM!«tation 

mada  or  8fll  dona  by  Murth  &  Ck>.»  Heam  t.  iUgerwim); 

for  this  entry  was  not  made  known  to  die  paitiea  enti- 

tledy  by  delivery  to  them  of  any  coeresponding  acoonnt 

[Bayhjf  B.    The  effect  of  the  payraente  on  acceinnt 

to  Colonel  BdlU'z  children  after  hia  death,  waa  the 

same  whether  these  pajnuents  were  made  by  Atmnk 

and  Co.  <x  Fautiilerotf  himself.    There  is  no  anggestion 

on  the  case  that  there  was  any  other  fund  or  aocoont 

bettreen  them  and  the  tru8feeea«  >  Lord  Lyndkttrgi.  If 

the  other  trustees  had  wanted  money,  they  mnght  liave 

discovered  the  fraud  by  applying  at  the  bank  toyeome 

the  dividends  themselves.    So  if  they  had  caUad  on 

Marsh  and  Co.  for  a  sum,  and  they  had  refused  to  pay 

it,  alle^g  that  they  could  not  receive  the  dividends.] 

Had  that  discovery  taken  plaee  it  would  not  hasre 
prejudiced  or  altered  their  righted  Tha  stock  having 
been  sold  under  a  forged  power  of  attoney,  the  trans- 
fer is  absolutely  void,  and  the  trustees  are  still  hoMers 
of  the  stock,  and  entitled  to  receive  the  dividends 
due  flom  the  bank  of  England.  For  in  Davis  v.  Bank 
of  England  (b),  it  was  held  that  the  property  in  stock 
transferred  under  a  forged  power  did  not  pass  ftom 
tbe  owner,  and  his  right  to  dividends  on  it  was  held  to 
remain.  So  that  this  money  being  in  the  hands  of  the 
bank,  who  hold  it  for  these  ptainttfls^  cannot  be  re- 
covered by  them  agaihst  Marsh  and  Co.  as  money  had 
and  received  to  the  use  of  the  trustees,  Marsh  and 

(a)  9  B.  &  Cr.  586. 

(6)  t  Bing.  39S.  That  caie  was  rerened  ia  K.  B^  5  B.  &  C.  I85r  co 
the  technical  grooud  that  the  declaratioa  did  not  show  that  the  ditiikad 
claimed  had  ever  heen  iMoed  by  the  gOTemineut  to  the  hank. 
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Co.  never  havBig  rdceired  H  (a);  thoiigh  there  night 
have  been  a  good  eaute  of  action  in  ease  against  them 
as  agents  for  any  damages  reaUy  sustained  by  the  mis*- 
representations  of  the  bankers. 

2dlj.  Can  the  surviving  co*truflftees  of  Fattmileroy 
recover  at  kw  against  the  assignees  of  the  firm  of  which 
he  also  was  a  partner? 

Bay  ley  B.  cited  Rose  v.  PouUon  (6). 

[Lord  Lyndhursi.  That  objectioa  is  ezdttded  by  the 
tenns  of  this  cascu  The  real  qnestiaii  is^  whether  the 
trustees  are  stiU^  in  point  of  hvw,  possessed  of  tbe  stock, 
and  entitled  to  veceive  the  dividends  at  (be  bank  of 
EmgtmkL  If  Ihey  are,  their  situation  is  not  akered,  so 
aa  to  enable  them  to  maintain  an  action  for  money  bad 
and  received  for  the  amount  of  the  dividends.  If  they 
have  sustained  damages  by  the  representation  of  the 
defendants  that  they  had  recdved  the  dividends,  they 
may  maintain  an  action  on  the  case,  in  which  the 
damages  will  be  unliquidated,  and  bear  proportion  to 
the  injury ;  but  the  action  for  money  had  and  received 
to  recover  the  amount  of  the  dividends,  is  inconsist- 
ent  with  the  dividends  being  at  the  bank  and  the 
property  of  the  plaintiffs.] 

Adams  Serjt.  in  reply.  The  argument  that  the 
plaintiffs  have  a  remedy  against  another  party  would 
have  applied  in  Shaw  v.  Picton,  where  the  annuitants 
might  have  recovered  the  rents  themselves  against  the 
tenants,  or  might  have  sued  the  agents  by  action  for 
money  had  and  received. 

[Lord  LyndhursL  Money  had  and  received  could 
not  have  been  brought  for  sums  which  the  principal 
had  himself  received  from  the  agent.    Bayley  B.  It 
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(a)  See  Whartcn  r.  WaUur,  #  B.  &  C.  165.    SpraU  ▼.  HMmM,  4 
Bing.  173.    FwU€  v.  DmKmi,  8  B.  ^  C.  595. 
(ft)  t  B.  &  Adol.  Stf . 


fiM 


CASES  iH  TRINITY  TERM 


1«32. 

HCMK 

and  Otben 

V. 
BOLLAND 

and  Others. 


may  be  that  Marsh  and  Co.  could  never  enforce  the 
repayment  of  the  monies  they  advanced  to  the  trustees 
ofBellis,  viz.  SS5/. ,-  for  they  paid  themselves  by  credit- 
ing them  with  other  and  larger  sums,  thereby  admitting 
that  they  had  them  in  hand:  but  how  are  the  trustees 
entitled  to  the  money  which  Marsh  and  Co.  never  re- 
ceived, and  have  never  paid?  In  Shaw  v.  Pician,  the 
assignees  of  Howard  Kadi  Gibbs  songhtto  recover  back 
money  which  the  bankrupts  bad  in  fiurtpaid;  and  that 
ease  establishes,  that  if  an  agent  represents  himself  to 
have  received  his  employer's  money,  and  pays  that 
money  to  him  in  such  a  manner  as  to  make  no  di^ 
ference  to  him,  the  agent  cannot  recover  it  from  his 
principal.  It  is  clear  that  Marsh  and  Co.*s  assignees 
could  not  recover  back  payments  made  by  those  bank- 
rupts (a),  but  whether  the  trustees  entitled  to  the  stock 
could  recover  back  dividends  which  the  bankrupts  had 
not  received,  is  a  very  different  question.  In  Shaw  v. 
Ptctotif  the  agents,  Howard  and  Gibbs,  might  have 
sued  for  the  rents  in  PictorCs  name.] 

When  the  duty  of  an  agent  has  been  to  receive 
money,  and  he  has  by  entries  on  his  accounts,  &c.  in- 
duced the  principal  to  believe  that  he  has  received  it, 
can  the  agent  set  up  his  neglect  of  duty  as  a  defence 
to  an  action  for  tfie  money  as  had  and  received  by  him 
to  the  use  of  the  principal? 

[Bay ley  B.  If  the  situation  of  the  principal  is  altered, 
by  the  agent's  improperly  representing  that  he  had 
been  receiving  rents,  the  contrary  being  the  fi&ct,  an 
action  on  the  case  for  damages  would  lie  against  him« 
but  the  amount  of  damages  would  depend  on  the  state 
of  solvency  of  the  tenant.] 


The  following  certificate  was  afkerwards  sent:— 


■  

(a)  And  sec  Skyring  ▼.  GrMmiMwd,  4  B«  ic  C.  Ml* 
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This  case  has  heen  argued  before  us  by  counsel ; 
we  have  considered  it^  and  are  of  opinion,  that  at  the 
date  and  suing  forth  of  the  said  commissions  of  bank- 
rupt against  the  said  W.  Marshy  J.  if.  Stracey,  G.  £. 
Graham  and  H.  Fauntleroy,  the  said  bankrupts  were 
not  indebted  to  the  said  H,  Fauntleroy^  J.  2).  Hume 
and  J.  Goodchildf  as  the  trustees  of  the  said  Colonel 
JBellUf  in  any  sum  of  money ;  and  in  considering  the 
second  question  we  have  laid  out  of  the  case  the  formal 
objection  that  the  said  H.  Fauntleroy  was  a  trustee  on 
the  one  hand^  and  a  partner  in  the  house  of  Marsh 
and  Co.,  on  the  other. 

Lyndhurst. 

J.  Bayley. 

J.  Gurney. 
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IN  THE  EXCHEQUER  CHAMBER. 

Harvey  against  French. 

(In  Error  from  the  Court  of  Exchequer  of  Pleas.) 

Before  Lord  Tenterden  C.  J. — Tindal  C.  J. — Lit- 
tledalEi  J.  Parke,  and  Taunton,  Justices  of  K.  B. 
— Allan  Park  and  Bosanquet,  Justices  of  C.  P. 

/^ ASE.     The  first  count  of  the  declaration  stated  A  coant 

that  the  defendant  did  falsely,  &c.  compose,  print  lowing  libefto 
and  publish,  and  cause  and  procure  to  be  composed,  have  been  pub- 

.  *^  lishedofand 

concerning  the 
plaintiff,  is  good  without  introductory  averment  or  innuendo,  **  Threatening  letters. 
The  Middlesex  grand  jurj  have  returned  a  true  bill  against  a  gentleman  of  some 
property  named  French^  (meaning  the  said  plaintiff.) 

Where  written  or  printed  matter  in  itself  imports  a  libel  on  the  plaintiff,  no  state- 
ment of  extrinsic  circumstances,  by  way  of  inducement,  is  necessary;  andinnuendos 
improperly  enlarging  the  sense  will  be  rejected  as  surplusage. 

The  heading  prefixed  to  a  paragraph  will  be  read  with  the  rest  of  it,  and  the  vrhole 
taken  in  the  ordinary  meaning  of  the  words. 
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1832.  &C.  in  a  certain  public  newspaper  called  The  Globe 
and  DraveUer,  of  and  concerning  the  said  plaintiff, 
a  certain  false,  scandalous,  malicious,  and  defamatory 
Frekoi.  ui^  containing,  amongst  other  things,  the  false,  &c. 
matter  following  of  and  concerning  the  said  plaintiff; 
that  is  to  say,  **  Threatening  Letters.  The  Middlesex 
grand  jury  haye  returned  a  true  bill  against  a  gende- 
man  of  some  property  named  French^  (meaning  die 
said  plaintiff^  "  for  the  aDeged  offence  of  sending  an 
anonymous  letter  to  Mr.  Trotter y  the  brother-in-law  of 
Mr.  Smelair  of  Drwry  Lane  ThecUre^  containing  a 
threat  that  the  writer  would  cause  him  to  be  assassi- 
nated,  by  shooting  him  with  a  pistol.  Besides  the 
letter  which  is  the  subject  of  this  indictment,  both  ^Ir. 
Sinclair  and  Mr.  Trotter  have  been  pestered  with  nu- 
merous others,  the  authors  of  which  are  unknown,  but 
all  of  which  contain  threats  of  destroying  one  or  both 
of  those  gendemen,  and  of  setting  fire  to  their  joint 
property,  the  Tifooli  Tea-Gardens  at  Margate,  The 
whole  contents  of  these  letters  are  written  in  capital 
letters,  they  are  evidendy  in  a  disguised  hand  and 
abound  with  mis-spellings,  but  many  of  them  aie  such 
as  an  ignorant  man  would  not  be  likely  to  £dl  into, 
being  capricious  and  not  according  to  die  pronunciation 
of  the  words.  Anodier  peculiarity,  and  which  more 
than  any  other  seems  to  show  they  are  not  the  produc- 
tion of  such  a  person  is,  that  the  capital '  Y '  is  repeat- 
edly used  instead  of  the  '  U.'  The  tops,  bottoms,  and 
margins  of  the  letters  are  ornamented  with  coffins, 
gibbets,  and  a  variety  of  other  hieroglyphics,  appa- 
rendy  intended  to  represent  the  destruction  of  property 
by  fire.  The  letters  are  addressed  in  die  common 
writing  style,  the  address  runs  thus: — *  Mr.  Sindarey 
Box  Offis,  DruryLane  Theater':'*  thereby  me^uiing  that 
the  said  plaintiff"  had  been  and  was  guilty  of  feloniously 
writing  and  sending  threatening  letters,  contrary  to  the 
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form  of  the  statute  in  such  case  made  and  provided.  1832. 
The  5th  count,  after  a  similar  commencement^  thus 
stated  the  libel: — '*  Threatening  Letters.  The  Mid* 
dleMex  grand  jury  have  returned  a  true  bill  agamst  a 
gentleman  of  some  property  named  French^^  (meaning 
the  said  plaintiff,)  with  this  that  the  said  plaintiff  will 
verify  that  the  said  defendant  thereby  then  and  there 
meant  to  insinuate  and  have  it  understood  that  the  said 
plaintiff  had  been  suspected  to  have  been  and  had  been 
^ilty  of  the  offence  of  sending  a  letter,  without  any 
name  or  signature  thereto  subscribed,  directed  to  one 

Trotter 9  threatening  to  kill  and  murder  the  said 

Trotter i  a  subject  of  the  realm,  with  a  view  and 

intent  to  extort  money  from  the  said  Trotter. 

Xhe  6th  count  was  similar. 

The  plaintiff  had  a  verdict  upon  the  whole  declara- 
tion, and  took  his  damages  generally. 

Piatt  for  Harvey^  the  defendant  below  (a).  Where 
the  libellous  quality  of  a  publication  is  derived  from 
extrinsic  facts,  the  connection  with  them  must  appear 
on  the  face  of  the  declaration,  first,  by  introductory 
averment ;  secondly,  by  stating  that  the  libel  related  to 
the  facts  averred,  and  was  published  of  and  concerning 
them;  and,  thirdly,  by  innuendo  in  explanation  of 
them  (A).  Here  the  5th  and  6th  counts  are  bad,  for 
want  of  introductory  averment  that  a  letter  had  been 
written  to  Mr.  Trotter^  threatening  to  murder  him, 
with  intent  to  extort  money,  so  as  to  found  an  aver« 
xnent  that  the  libel  was  published  as  well  of  and  con- 
cerning that  letter  as  of  and  concerning  the  plaintiff. 

(a)  i.  e,  the  plaintiff  in  error.  It  seemed  oonTenient,  to  tToid  complexity 
bj  reporting  this  case  as  if  it  bad  been  argaed  and  adjadicated  while  in  its 
original  shape. 

(6)  See  GoldiUin  v.  Foil,  6  B.  &  C.  154;  S,  C.  4  Biog.  489 ;  HaU  ▼. 
BUmdy,  1  Y.  &  J.  480. 
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In  the  absence  of  such  inducement  the  innuendo  x»nnot 
extend  or  do  more  than  explain  the  meaning  of  the 
fibel,  Barham's  case  (a),  Rex  v.  Home  (£),  Holi  ▼<. 
Scholefield{c)y  Craft  v.  Boite  (rf),   Williams's  note. 

Where  extrinsic  matter  is  necessary  to  explain  writ- 
ten slander^  it  should  be  stated  to  have  been  published 
"  of  and  concerning**  the  facts  averred  in  the  introduc- 
tory allegation ;  for  the  same  reason  that  in  an  action 
for  words  the  colloquium  must  be  laid  respecting  such 
matter.  In  Hawkes  v.  Hawkey  (e),  though  the  induce- 
ment stated  that  plaintiff  had  put  in  his  answer  to  a 
billy  the  count  was  held  bad  for  not  averring  the  col- 
loquium to  have  taken  place  respecting  that  answer; 
and  the  innuendo,  though  large  enough  to  impute  the 
crime,  was  held  insufficient  to  refer  the  words  sjioken 
to  the  introductory  matter  without  such  a  colloquium. 
In  Rex  Y.Marsden  (/),  the  words  "  of  and  concerning'' 
the  party  libelledi  are  stated  by  the  C.  J.,  on  the  autho- 
rity of  Rex  V.  Hornef  to  be  very  material,  and  as  weU 
in  civil  as  criminal  pleadings  in  slander.  But  in  these 
counts  the  imputations  are  not  laid  of  and  concerning 
the  letter,  though  that  is  most  important,  as  imputing 
the  offence  to  the  plaintiff. 

But  if,  in  the  absence  of  prefatory  averment,  thb 
publication  is  sufficiently  stated  to  be  of  and  concerning 
the  plaintiff,  then  after  stripping  these  counts  of  the 
innuendo,  is  the  paragraph  libellous  ?  The  heading 
applies  to  no  matter  subsequently  alleged.  Then  the 
statement  as  to  a  true  bill  being  returned,  though  in 
juxta  position  with  it,  is  wholly  disconnected  from  it, 
and  is  not  ex  necessitate  libellous;  for  a  bill  might 


(a)  4  Rep.  10.  (b)  Cowp.  68S. 

(c)  6  T.  R.  691.  (d  )  1  Saond.  243,  n.  (4). 

<e)  8  East,  427.    Sec  Savage  v,  Robery,  Salk.  694,  there  cited  by  Lord 
Ellefdm'ougk, 
if)  4  M.  &  S.  168. 
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have  been  found  for  not  repairing  a  bridge  or  a  nui- 
^nce. 

[TintkU  C.  J.  The  letter  might  threaten  to  beat  the 
plaintiff  or  to  bring  an  action  against  him.  J.  Parke  J. 
Your  argument  must  have  been  the  same  if ''  Murder'' 
bad  been  the  heading.  The  case  of  Corbett  v.  Hill  (a) 
shows  that  an  innuendo  may  be  rejected  if  the  matter  is 
clear  without  it,  and  surely  this  is  so  here.  The  finding 
a  bill  of  indictment  for  sending  threatening  letters,  im-: 
ports  that  they  were  unlawful  threatening  letters.]  In 
Lewis  V.  Clement  (6)  the  alleged  libel  was  a  narrative  of 
proceedings  on  a  trial.  There  was  a  heading  "  Shameful 
conduct  of  an  attorney/*  which  was  not  included  in  the 
pleas  of  justification.  The  jury  found  for  the  defendant 
on  those  pleas,  but  for  the  plaintiff  on  the  general  issue. 
A  rule  was  granted  for  judgment  non  obstante  veredicto^ 
in  resisting  which  it  was  argued,  that  the  libel  having 
been  justified  according  to  the  truth,  the  heading  was 
a  comment  borne  out  by  the  facts  subsequently  found 
to  be  a  justification ;  but  the  court  held  that  the  pre- 
fatory statement  could  not  be  so  explained,  and  the 
plaintiff  had  judgment.  As  that  decision  proceeded 
on  the  separate  nature  of  the  heading,  it  applies  in 
favour  of  this  defendant. 

White  for  French  the  plaintiff  below  (c).  The  terms 
of  the  innuendo  amount  to  a  positive  averment;  but  re- 
jecting it  as  an  innuendo,  what  else  could  the  plaintiff 
mean  by  these  expressions  but  to  charge  the  plaintiff 
with  some  infamous  crime?  See  per  Lord  £&/iAoroii^4y 
Waolnoth  v.  Meadows  (d).  Though  it  is  not  alleged 
that  these  words  were  understood  by  the  readers  of  the 
newspaper  in  the  imputed  sense^  the  averment  that  the 
defendant  meant  to  insinuate  that  the  plaintiff  had  been 
guilty  of  sending  an  anonymous  letter  with  intent  to  ex- 

(a)  Cro.  £1.  S09. «  Bac.  Ab.  Ut.  Slander  (S  4.)      (b)  S  B.&  Aid.  70f . 
(e)  i*  0,  defendant  in  error.  (A)  ^  ^^^  ^^* 


590  CASES  IN  TRINITY  TERM 

1832.  tort  money,  is  sufficient ;  for  the  words  are  calculated  to 
convey  to  the  mind  of  an  ordinary  hearer  an  imputation 
on  the  plaintiff  of  that  offence.  See  per  Lord  Ellen- 
borough  in  Roberts  v.  Camden  (a). 

The  whole  publication  must  be  read  together,  and  so 
read  is  slanderous ;  for  a  true  bill  could  only  have  been 
found  against  the  plaintiff  for  some  indictable  offence. 
Now  in  order  to  make  written  slander  actionable,  it  is 
enough  if,  by  charging  misconduct  of  a  gross,  illegal  or 
illiberal  nature,  it  tends  to  bring  the  party  into  ridicule, 
odium  or  contempt.  Bae.  Ab*  tit  Libel  (A2.)«  Clemeni 
T.  ChitU  in  error  (i).  Woodward  v.  Downng  (c),  or  im- 
putes want  of  feeling,  or  indecorum,  thereby  tending  to 
degrade,  Churchill  t.  Humi  (J).  These  expressions  in 
their  common  meaning  impute,  that  a  bill  had  been 
found  against  the  plaintiff  for  sending  a  threatening 
letter,  and  are  actionable  without  any  innuendo.  Smith 
V.  Carey  {e).  In  Hawkes  ▼.  Hawkey ,  and  Holi  v. 
Scholefield^  the  words  were  not  actionable  without 
averring  extrinsic  circumstances. 

Piatt  replied. 

Lord  Tenterden  C.  J. — We  are  of  opinion  in  this 
case,  that  the  innuendo  at  the  end  of  the  5th  and  6th 
counts  is  not  warranted  by  the  previous  words  of 
them;  for  all  that  goes  before  is,  that  a  threatening 
letter  had  been  sent  by  the  plaintiff;  but  it  by  no 
means  follows  that  a  threatening  letter  had  been  di- 
rected to  any  person  named  Trotter,  or  that  it  con- 
tained any  threat  to  kill  and  murder  the  person  to 
whom  it  was  addressed.  Now  unless  these  counts  can 
be  sustained  without  the  innuendo,  they  would  be  bad, 
and  the  judgment  ought  to  be  reversed ;  but  we  are  of 
opinion  that  they  may  be  sustained  after  having  rejected 

(a)  9  £ut,  95.  96.  (b)  9  B.  &  C.  l79.  (c)  9  H.  &  R.  74. 

(d)  9  B.  &  AM.  6S3.     1  Chit  R.  480.  (e)  3  Cunpb.  46!. 
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that  innuendo.    It  would  then  read  thus,  **  Threatening  ' 

Letters.  The  Middlesex  grand  jury  have  returned  a 
true  bin  against  a  gentleman  of  some  property,  named 
French^  (meaning  the  said  plaintiff). 

It  was  contended  for  the  defendant,  that  the  court 
cannot  intend  that  the  bill  found  by  the  grand  jury  is 
a  bill  of  indictment  for  sending  threatening  letters;  but 
it  is  agreed  that  the  court  will  understand  these  words 
in  the  same  sense  which  its  members  would  themselves 
ascribe  to  them,  if  they  had  read  the  paragraph  in  the 
ordinary  way  in  any  other  place.  The  heading  is 
Threatening  Letters.  Now  the  prefacing  the  state- 
ment with  those  words  cannot  be  intended  to  mean 
otherwise  but  that  the  bill  had  been  returned  found  by 
the  grand  jury  for  sending  threatening  letters;  and 
the  matter  cited  by  my  brother  Parke  from  Croke  Eli- 
zabeth is  an  authority  to  show  that  a  bill  of  indictment 
for  sending  a  threatening  letter  imports  an  unlawful 
threatening  letter. 

Judgment  affirmed. 


The  reader  is  requested  to  correct  his  copies  of  Vol,  IL  Farts  L 

and  IL  by  the/oUawing 


ERRATA  AND  ADDENDA. 

Vot.  II.  Part  I. 

Id  Table  of  Cases,  afUr  "  Anonymoas  (mcurityfar  emit,)'*  for  "  ib.  n. 

'*  167,  n." 

rfeie  two  lines  folUming  "  Spioer  ▼.  Todd." 

Page  76.  line  7  from  bottom  of  text,  aJUr  **  and"  rtad  **  the  plaintiff  tben.** 

102,  1.  12,  afier  "  the"  read  "  grand-" 

107,  note  (c),  add  "  2  Bla.  Com.  336." 

112,  luW  "  See  2  Wils.  R.  69." 

123,  note  (6),/ar  "  1  B.  &  AdoL"  rmd"  IB.k  Aid." 

note  (c),  "for  230,"  read  "  250.' 


ft 


136,  note  (a),  '*  2  B.  &  P."  is  the  right  lefereoce.    It  is 
that  some  copies  have  it  "  1  B.  &  P." 

158,  add  to  Fttiton  v.  Warre,  "  But  the  subsequent  optiuoQ  of  all  the 

judges,  after  haTing  met  on  the  subject,  was,  that  the 
notice  of  bail  should  state  the  place  and  places  of  les- 
denoe  of  the  bail  during  the  last  six  months,  and  b« 
leave  it  to  inference.  Per  Foufibs  B.  Januaxy  30, 1833. 
R.  F.  Rkhardt  in  support  of  the  bail,  W^bicm  agaiM 
them." 

159,  2d  line  of*'  Hitchcock  v.  Badham,"  and  in  the  maigioal  DOtt, 

dole  **  service  of  the  venire  and." 
12th  line,  for  **  there"  read  "  at  the  wife's  house." 


161,  S.P.  Hartv.  Myeiris,  Exchi'Mich.  1832. 
163,  afim-  last  line  odd  "  See  1  H.  Bla.  354,  and  Si«^»nm  v.LmU- 
watte,  H.  1832,  3  B.  &  Adol.  226." 

Part  II. 

172,  add  to  three  latt  linet  ofteit,  "  In  Morrit  v.  Bell,  Easier  1833, 

Biehard^  moved  to  rescind  an  order  made  by  Lord  Tm- 
terdm,  and  a  rule  nisi  was  granted." 

173,  n.  (a),  add  *'  oontri  in  C.  P.  Doe  d.  Preteott  ▼.  lUe,  9  Biag. 

104,  T.  1832." 

214,  after  **  Ilsley  v.  Ilsley,"  add  "  See  ManeUy  v.  StevanM,  BL  1632, 

9  Biog.  400." 

215,  line  8  from  bottom  of  text,  add  after  "  otit  teai"   "  Bawka  B. 

added." 
217,  after  "  rule  absolute,"  add  «'  See  9  Bing.  R.  81,  T.  1832." 
221,  last  line  of  text,  after  "  was,"  add  "  nou" 
266,  line  5  from  bottom  of  text,  for  **  stem"  read  '*  stem." 
279,  add  at  end,  "  See  Reg.  Gen.  Hil.  2  W.  4.     Reg.  I.  $  32.*' 
288,  add  at  end,  '*  See  now  2  W.  4.  c.  39.  s.  7." 

316,  in  Tucker  v.  Colegate,  note  (a),  add  "  and  see  cases  cited  post. 

496." 

317,  add  at  end  of  Kirk  v.  Almond,  "  acted  on  per  citr.  Bakerr,  WtlU, 

Exch.  Mich.  1832." 

384,  note  (6),  add  **  but  auere,  rule  nisi  only  granted." 

385,  add  to  Morgan  v.  Harris,  "  iMmbirtk  v.  Roff,  8  Bing.  411, 

E.  1832." 

397,  line  5  from  bottom,  for  **  her"  read  "  Jane  Rees.' 

398,  last  line,  after  WHtcombe,  add  "  and  £.  V.  WiUiami. 
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Gleadow  andOtherSi  Executors  of  Gleadow,  against 

Atkin  and  Another^  Executors  of  Atkin.  IR^2 

TAEBT  on  bond,  dated  17  Sept.  1805,  in  the  pe-  One  executor 
-^  nalty  of  1000/.    On  oyer  the  bond  appeared  to  be  */,"cm^^^^ 
the  joint  and  several  bond  of  John  Atkin  deceased,  testator's  mo- 
and  William  Boyle,  dated  17  September  1805,  con-  bofid^for'the 
ditioned  for  the  payment  of  500/.  to  Robert  Gleadow  same  payable 
(the  deceased),  his  executors,  administrators,  or  assigns,  his  executors. 
Four  pleas.    That  demurred  to  was  as  follows: — That  The  lender 
on  14  Auftuit  1800,  at  &c.  one  Cuthbert  Thew  made  terwards  the 
his  last  will  and  testament  in  writing,  and  thereby  gave  Held  ^st  that 
and  bequeathed  unto  the  said  Robert  Gleadow,  since  this  was  a  mis- 
deceased,  and  the  said  John  Atkin,  since  deceased,  the^fets^nnd 
and  the  survivor  of  them,  and  the  executors  and  ad-  therefore  that 
ministrators  of  such  survivor,  all  and  singular  his  stock  representatives 
and  implements  in  trade,  the  lease  of  his  house,  his  ^'  ^^\  lending 

*  '  executor  might 

ready  money,  bills^  bonds,  notes,  mortgages,  and  other  sue  on  the 
securitieB  for  money,  debts  due  and  owing  to  him,  and  J^exonerate  "^ 
all  other  his  personal  estate  and  ^ects  whatsoever  and  their  testator 
wheresoever,  (except  his  household  furniture)  to  his  selves;  2dly, 
wife  for  life,  and  subject  to  the  payment  to  her  of  the  ^^^^  ^^^  ^^^^ . 

i*  «^/xi      XT  /  1         1.       X    1        against  circui- 

aum  of  160/.  Upon  trust  (amongst  other  thmgs)  that  tv  of  action 
they  the  said  Robert  Gleadow  (since  deceased)  and  °*^  "°^  ^PP*^* 
John  Atkin  {mice  deceased),  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor, 
should  forthwith,  or  so  soon  as  conveniently  might  be 
after  his  decease,  sell  and  dispose  of  such  part  of  his 
personalty  as  was  saleable,  and  collect  and  receive  all 
his  debts  owing  to  him,  and  the  money  arising  from 
such  sale,  with  the  debts  to  be  received,  and  the 
amount  of  the  monies  owing  to  him  on  securities,  with 
the  ready  money  he  might  die  possessed  of;  and  he  the 
said  Cuthbert  Thew  willed  and  directed  that  his  said 
trustees  or  the  survivor  of  them,  or  the  executors  or 

VOL.  II.  R  R 


5M 


CASES  iH  TRINITY  TERM 


1832. 

Gleadow 
and  Others 

Atkin 
and  Others. 


administrators  of  such  surriyor,  should  put  and  place 
out  at  interest  on  real  or  such  other  sufficient  securities 
as  thej  should  approve  of,  and  pay  the  interest  thereof 
as  the  same  should  accrue  and  be  received  by  them, 
unto  his  saU  wife  and  her  assignsduring  her  natunl lift. 
And  iheEtidCttikberi  Thew  by  hb  said  wiU  appointed 
the  said  Robert  Gleadow^  since  deeeaaed,  and  the  said 
John  Aikm^  since  deceased,  execntors  thnreofl    And 
the  said  defendants,  executors  as  aferesaid,  fardker  say, 
that  the  said  Cmtkbert  Thew  afienraids,  to  wit,  on  die 
Ist  day  of  October,  in  the  year  last  aforeaud,  died 
without  altering  or  revoking  his  said  wiU,  and  that 
theienpon  the  said  Bohert  Gleadom,  since  deceased, 
and  the  said  Jekn  AtUm,  since  deceased,  took  upon 
themselves  the  execution  of  the  said  trust  in  the  said 
w91  mentioned;  and  that  the  said  wife  of  the  said 
Cuthbert  Tkew  is  still  in  full  Kfe,  to  wit,  at  the  county 
aforesaid ;  and  the  said  defendants,  executors  as  nfoie> 
said,  further  say,  that  the  said  sum  of  money  iq  the 
said  condition  of  the  said  writing  obligatory  mentioned, 
was  part  of  the  personal  estate  of  the  said  OfiJkieri 
Thew  so  as  aforesaid  bequeathed  to  the  smd  R^iert 
Gleadow,  since  deceased,  and  the  said  John  Atkim^ 
since  deceasedi  and  the  survivor  of  them,  and  the  exe> 
cutors  and  administrators  of  such  survivor,  to  be  by 
them  applied  according  to  the  trusts  of  the  said  wiH, 
and  was  not  the  proper  money  of  the  said   Roberi 
Gleadow f  since  deceased;  and  that  the  said  writing 
obligatory  was  given  to  secure  the  payment  to  the  said 
Robert  Oleadow^  since  deceased,  as  such  trustee  as 
aforesaid  of  the  said  money  and  interest,  die  same 
being  money  to  be  applied  according  to  the  trust  spe- 
cified in  the  said  will  of  the  said  Cuthbert  Thew:  and 
the  said  defendants  further  say,  that  Robert  Gleadow, 
in  the  said  writing  obligatory  mentioned,  afterwards,  to 
Fit,  on  the  17th  day  o(  September  1826,  at  the  co^flty 
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aforesaid^  died,  leaving  the  said  John  JttUn^  tmee  de- 
ceased,  him  surviving,  V7hereu|>ovi  all  and  shigular  the 
said  personal  estate  by  the  said  Cuthbert  I%efio  be- 
queathed as  aforesaid  to  the  said  Bohert  Gteadow, 
since  deceased,  land  John  Aikiny  since  deceased,  and 
the  survivor  of  them,  and  the  eieciltors  and  adminis^ 
tratOTs  of  such  survivor,  became  and  was  vest&d  in  the 
said  John  Atkin,  since  deceased,  to  be  by  him  and  hiis 
executors  or  administrators  appRed  according  to  the 
said  trusts  of  the  said  will  of  the  said  Vtahbert 
T%efo.  Verification,  and  prayer  of  Judgment,  &c.  with 
proftrt  of  the  letters  testamentary  of  the  said  Cnth- 
beri  Thew,  deceased,  whereby  it  fully  appears  that  the 
said  Robert  Gleadmd^  now  deceased,  and  !^e  said 
John  Aikin,  now  deceased,  tn  the  lifedme  of  the  said 
Robert  OieadotOf  were  executors,  and  the  said  John 
Atktn,  after  the  decease  of  the  said  Robert  Gkadoto, 
was  executor  of  the  last  will  and  testament  of  the  said 
Cuthbert  Thew,  who  had  estecution  thereof,  jbc. 
General  demurrer. 


183^. 


Gleadow 
and  Others 

AtKIN 

and  Others. 


Alexander  in  support  of  the  demurrer.  First,  the 
plea  is  no  answer  to  the  declaration,  for  the  bond  sued 
on  cannot  be  discharged  at  law,  except  by  an  instru- 
ment of  as  high  a  nature,  Davey  V.  Prendergrass(a) 

Secondly,  the  bond  does  not  identify  the  plaintiff  and 
defendant  as  co-executors,  so  as  to  let  in  the  argument 
that  no  action  will  lie  on  account  of  their  relation  to 


(m)  5  B.  &  Aid.  187;  6  Madd.  R.  If  4^5.0.  See  alto  Blnfte*!  Mie, 
6  Rep.  45  A;  Yin.  Ab.  tit.  Defeaiance ;  Prett(m  v.  Chistmat,  f  WHs.  86; 
Rogers  v.  Payne,  i6.  376;  Hayford  y,  Andreu>t,  Cro,  "EWz,  397 ;  Blenner' 
htutet  V.  Pierson,  3  Lev.  234;  Braddich  v.  Thompson,  8  East,  344,  346; 
Thompson  ▼.  Brown,  4  Taunt.  671 ;  Sellers  v.  Bickford,  8  Taunt.  30;  Lowe 
V.  EgftOon,  7  Pri.  605;  Bulteel  v.  Jarrold,  8  Pri.  467,  (J)om,  Proc.)-,  Rex 
▼.  Wait,  1  Bing.  1^7;  Cupitv,  Jackson,  Mac  Lei].49;>;  CilUrt  v.  Wtlheietl, 
2  Sim.  ^  Stu.  254 ;  Heming  v.  Currey,  id.  311;  1  Dow  R.  (N.  S.)  35, 5.C.  ; 
Rex  ▼.  Bingham,  S  Y.  &  J.  103. 
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each  other  at  the  time  the  security  was  given.  Parties, 
though  co-executors  quoad  suing  for  assets  or  part  of 
the  estate,  may  yet  by  deed  create  a  Uability  in  respect 
of  their  testator's  efiects,  which  would  never  have  ex- 
isted otherwise.  They  may  thus  effect  a  dissolution  of 
their  representative  characters,  and  substitute  them- 
selves as  individual  parties;  Foster  v.  AUanson{a\ 
This  bond  would  have  priority  of  the  simple  contract 
debts  o{  Atkin,  If  it  cannot  be  sued  on  by  the  plain- 
tiffs as  representatives  of  Gleadow^  the  lending  execu- 
tor, not  only  will  that  priority  be  lost,  but  the  interest 
of  TheufM  devisee  in  the  bond  must  determine,  for 
none  but  the  plaintiffs  can  sue  on  it« 

Thirdly,  The  rule  against  circuity  of  action  does 
not  apply.  It  exists  only  between  parties  who  possess 
the  same  rights  and  are  subject  to  the  same  liabOi- 
ties(6).  But  no  mutual  right  of  action  exists  between 
these  parties,  for  the  present  claim  cannot  be  met  b; 
a  counter  right  of  action  of  a  similar  natyre,  since  the 
defendants  could  not  sue  on  this  bond(c).  The  pre- 
sent defendants  are  sued  as  representatives  otAttin, 
the  borrowing  executor,  on  his  bond,  binding  him  and 
them  to  pay  money  generally;  and  might  discharge 
themselves  by  pleading  plene  administraverwU  of  the 
goods  of  Aikin,  their  immediate  testator;  whereas  if 
they,  the  plaintiffs,  could  be  sued  as  representatives 
of  Gleadow,  the  lending  executor,  they  must  be  sued 
as  representing  the  original  testator,  Thew,  and  plene 
administraverunt  would  be  no  defence,  unless  due  ad- 
ministration as  well  of  Tkeufe  goods  left  unadminis- 
tered  as  of  Gleadow'e  effects  should  be  made  out. 


(o)  2  T.  R.  479. 

(b)  Sec  the  cases  collected  t  Saund;  47,  n.,  149,  n. ;  and  C^rr  t.  Su- 
phens,  9B.U  Cr.  758 ;  BrUton  v.  Webb,  3  B.  &  Cr.  483. 

(c)  See  Cheelham  and  ani4l»er,  Exeeutan,  v.  Ward,  1  B.  &  P.  630, 
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Again,  (assuming  that  the  defendants  could  recover  in 
such  an  action  against  the  present  plaintiffs),  still  the 
recovery  in  the  two  actions  would  be  unequal,  inas- 
much as  they  have  not  an  equal  interest  in  the  bond  (a). 
For  the  plaintiffs'  testator  was  guilty  of  a  devasiavit{b) 
in  lending  his  testator's  money  on  personal  security, 
Wilts  V.  Steward {c),  Langston  v.  OlUvant{d\  Holme 
v.  Dring{je)\  and  for  that  act  of  his  the  present  plain- 
tiffs are,  as  his  executors,  liable  over  under  4  &  5  n^.  ^ 
M.  c.  4.  s.  12,  to  claims  in  respect  of  the  estate  of 
Thew,  Now  in  no  case  where  the  rule  against  circuity 
has  been  acted  on  has  the  plaintiff  been  also  liable 
over  on  another  account.  The  liabilities  of  the  parties 
to  the  present  action  also  vary  in  amount  in  this  par- 
ticular, that  if  the  borrower's  assets  prove  unequal  to 
pay  this  bond,  the  plaintiffs,  as  the  lender's  executors, 
will  be  liable  to  pay  the  deficiency  occasioned  by  the 
act  of  their  testator  in  his  representative  character. 
The  plaintiffs  have,  therefore,  a  right  to  recover  the 
bond  debt,  in  order  to  secure  its  due  appropriation, 
pursuant,  to  the  trusts  in  Theufe  will,  and  by  such 
means  to  secure  themselves  against  the  consequences 
of  their  testator's  devastavit. 


1832. 

Gleadow 
and  Others 

V. 

Atkin 
and  Others. 


CressweU  in  support  of  the  plea.  Gleadow  com-* 
mitted  no  devastavit  by  lending  his  testator's  money  on 
bond,  nor  was  such  loan  a  misapplication  of  Theufs 
assets,  unless  loss  accrued  to  his  estate  thereby  in 
Gleadow* s  lifetime.  As  no  such  loss  appears  on  the 
record  to  have  happened,  the  present  defendants  are 
not  liable.  \Bayley  B.  Is  not  the  lending  to  one,  who 
has  no  right  to  borrow,  a  misapplication?    Lord  Lynd^ 


(a)  Anm,  Moor's  R*  23*  pi.  80,  cited  3  Wms.  Saund.  150. 

(6)  See  pott,  598,  D.  (a).  (c)  Cooper's  R.  6*  (d)  Ib»  33, 

(f)  S  Cox's  R«  U 
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Glkapow 
and  Otherii 

V. 

Atkiv 
aud  Othejr«« 


kurst  C«  B.  U  is  a  misappUcatiou  if  it  is  not  a  Jepaskh 

Nothing  shows  that  money  of  T'A^w  to  %he  amount 
of  the  bond  was  ever  possessed  fa^  Gleofhw^  or  banded 
over  by  bim  to  Atkin.  When,  after  the  bond  given, 
Gleadow  diedi  Atkin,  as  surviving  trustee  and  executor 
of  TAeWi  because  immediately  entitled  to  full  coatrol 
over  all  his  assets,  a^d  GUudaw^s  estate  would  not  be 
liable  in  equity  for  them  in  case  of  Atlims  insolvencyi 
unless  he  l^^d  become  sei  at  the  time  pf  Gleadaw*M  death, 
so  as  then  to  subject  the  estate  of  their  testator  Tke^o  to 
loss.  But  no  such  insolvency  is  stated^  and  for  aU  that 
appeavs  the  money  was  safe  in  Aikim*  hands  at  Giem- 
(low's  death ;  how  then  ^n  Gleadow's  executors,  the 
present  plaintiffs^  be  liable  lor  t^y  loss  happening  after 
Aikin  hi^d  full  right  over  the  whole  assets  including 
this  n^ney?  [Baylej^  B*  A  court  of  equity  m^ht  at 
once  say,  that  the  loan  by  Gfeadai^  to  his  eo-executar 
Atkiu  wi^  a  ^^8appUcat^>^•  Thep  Gkadom*s  exe- 
cutors, to  prevent  axi^  damage  arising  to  his  estate, 
might  recover  the  ipofiey  in  order  \q  its  being  laid  out 
pn  property  security,] 

Circuity  of  action  is  inevitable  if  tlie  plaint^  reco- 
ver, Bishop  v.  Hayward{b\  Aldersony.  Longdate  {c); 
for  the  d^f^^dants  might  immediately  sue  for  it  again, 
as  money  had  and  received  to  their  use,  i^  execut<M«  ef 
the  goods  of  TteWf  left  uns^ministered  by  Aikm.  My 
argument  is,  not  that  this  bo^d  is  discharged  by  paio^ 
but  that  the  right  to  sue  on  it  is  gonje  by  the  opeiatian 
of  law,  which  vested  Tl^s  i^ssets  ia  Atkii^  as  susm* 
ing  es^e^utor.  If  that  were  ptherwise,  ao  defence  te  a 
bond  cpuld  be  est^bUsb^d  by  sliiowing  it  to  be  given  Ibv 

(a)  See  cases  collected  1  WUliams  on  Eiecuton,  1114.  A%  to  vliat 
amounts  to  a  legal  devaitavU,  see  per  Abboit  C.  J.  3  B.  &  Aid.  633,  Wtkttn 
V.  Spencer;  and  9  B.  &  Cr.  155,  Clark  v.  Vkngkam,  per  J^firy  J. 

(6)  4T.  R.47a 

(c)  K.  B.  Easter,  1832;  not  published  wben  thh  page  vMi  priuicd. 
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an  illegal  consideration^  as  in  the  cases  of  sale  of  an 
office,  GreviUe  v.  Attkins  (a) ;  illegal  trading,  Ptuctan 
V.  Popiamib);  compounding  a  criminal  prosecution, 
CoUhis  Y.  Blantem  (c).  Suppose  the  fact  to  have  been, 
that  Gleadaw,  having  Them's  money  in  bis  hands,  lent 
it  to  Boyle  on  bis  bond,  and  that  Bogle  was  sued  bj 
Gleadom's  executors,  he  might  plead  a  payment  to 
Aikim^,  as  the  executor  who  had  survived  Glemdom. 

[Lord  hyndhurst  C.  B.  A  recovery  in  this  action 
gives  power  to  Glemdtm's  executors  to  lay  out  the , 
mmej  on  proper  security ;  but  till  the  mtxiey  is  paid 
to  the  plamtiffs,  there  is  a  risk  to  thero,  nor  is  the  pos-* 
session  of  Aiiin  tantamount  to  payment,  for  his  estate 
may  be  insolvent/ 

Bmyhy  B.  In  the  supposed  case  put,  is  it'  certain 
thai  Atkin  would  be  entitled  to  the  money  so  paid  by 
Beyk  ?  Gleadow*9  executors  might  insist  on  its  being 
laid  ottl  in  real  or  other  proper  security. 

BaUmnd  B.  It  is  argued  that  the  right  to  sue  pos- 
sessed by  Gleadow  ended  with  his  life.  Would  not 
thaA  deprive  his  executors  of  the  protection  he  intended 
to  hii»  estate,  by  enabling  them  to  get  back  the  money 
into  Ibeir  hands,  so  as- to  indemnify  Gieadew^s  estate? 

B^ttfley  B.  The  action  assumes  the  money  to  have 
been  ia  the  deoeaeed,  4*khi*s,  hands ;  not  as  a  trustee 
of  TbeWi  bat  as  a  borrower  from  such  a  trustee,  if 
thiat  money  is  not  now  mixed  with  Aikin^s  assets,  the 
repreeeiitatiires  of  T%e9»  have  a  right  to  lay  hands  on  it^ 
in  order  to  its  being  properly  laid  out.  If  it  is,  the 
pkinfti£&  must  come  in  fori  passu  with  otfter  creditors 
oiAtkm.] 


1832. 

Gleadow 
and  Others 

V. 

Atkin 
and  Otn€f9. 


Lord  Lyndhvkst  C.  B> — I  am  of  opinmi,  that  the 
kMUag,  hf  one  executor  to  the  other,  of  the  assets  of 
their  testator,  was  a  misapplication  of  those  funds  and  an 

(<i)  9  B.  &  C.  ^Mi  (&)[  »  SMl^400i  (e)  2  Wib.  357,  u^ 
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1832. 

G  LEA  DOW 

and  Others 

V. 

Athn 
and  Oibers. 


improper  discbarge  of  the  trust;  so  that  if  hereafter  any 
loss  should  result,  the  estate  of  the  lending  executor 
would  be  liable  for  the  amount  (tf).  It  follows  that 
these  plaintiffs  have  a  right  to  recover  on  this  bond. 
They  should  pay  over  the  money  recovered  in  the 
proper  manner  to  the  executors  of  the  surviving  exe- 
cutor, thus  availing  themselves  of  the  right  means  to 
get  rid  of  their  responsibility  for  their  testator  Gleadow. 


Bayley  B. — I  am  of  the  same  opinion.  Gleadom 
and  Aikiris  authority  was  to  lay  out  T%eufs  nKNaej 
on  real  or  other  security  of  which  they  should  ap- 
prove. Neither  of  them  bad  any  right  to  lend  to  the 
other  the  testator's  money,  because  he  thereby  gave 
that  other  personal  controul  over  it,  and  instead  of 
keeping  it  distinct  as  the  separate  estate  of  Them, 
enabled  him  to  mix  it  with  his  own  general  personal 
estate.  It  must  be  presumed  that  the  testators 
money  thus  lent  was  mixed  up  with  AikitCs  separate 
estate ;  and  if  so,  the  misapplication  of  the  money  by 
the  loan  of  it  to  At  kin,  made  Gleadow  in  his  lifetune, 
and  his  personal  estate  since  his  deaths  responsible 
for  the  money,  till  laid  out,  as  the  will  directs,  on 
real  or  other  sufficient  security.  This  threw  a  respon- 
sibility upon  Gleadow  in  his  lifetime,  and  upon  hb 
personal  estate  after  his  death,  from  which  his  execa* 
tors  are  entitled  to  relieve  that  estate.  Enforcmg 
payment  on  this  bond  is  the  means  by  which  they  may 
obtain  that  relief.  It  will  enable  them  to  see  to  the 
due  application  of  the  money,  t<)  have  it  laid  out  on 
real  or  other  proper  security,  and  to  take  care  that 
it  is  not  mixed  with  the  assets  of  Atkin,  but  that  it  is 
kept  separate  as  the  assets  of  Thew.  No  plea  like 
the  present  could  have  been  an  answer  to  an  action 


(•)  See  WiUiamf  on  fizecoton,  1114* 


IN  THB  Second  Year  of  WILLIAM  IV. 


601 


on  a  covenant  to  pay  to  Gleadow  or  his  executorsy 
had  the  object  of  such  covenant  been  expressed  on 
the  face  of  it  to  be,  that  the  money  to  be  recovered 
might  be  applied  to  the  original  trusts  of  Thew^s 
will  in  exoneration  of  Gkadaw  and  his  executors. 
And  does  not  the  form  of  this  instrument  speak  as 
plainly  as  the  express  words  of  such  a  covenant  would 
have  done,  and  does  it  not  in  substance  amount  to 
the  same  thing  ? 


183^. 

Gleadow 
and  Others 

V, 

Atktv 
and  Others. 


BoLLAND  B. — On  this  record  the  transaction  is  be- 
tween executors ;  and  I  am  clearly  of  opinion  that  the 
loan  by  one  to  the  other  of  them,  was,  pro  taniOj  a  mis- 
application of  their  testator's  money.  Gleadow  must 
have  known,  that  by  suffering  Atkin  to  have  possession 
of  the  money  for  his  perscmal  purposes,  he  was  making 
.  such  a  misapplication ;  then,  to  prevent  consequences, 
he  took  this  bond.  The  language  of  this  security  can 
bear  no  other  fair  construction;  then  it  entitles  Gka- 
dow  and  his  executors  to  throw  that  protection  round 
his  estate  which  he  intended,  and  enables  them  to  pay 
over  the  money,  when  received,  to  the  executors  of 
Atkin.  The  argument  founded  on  avoiding  circuity  of 
action  does  not  apply ;  for  in  order  that  it  should,  the 
counter  remedy  must  be  precisely  the  same ;  now  in 
this  instance  it  would  not  deprive  Gleadow's  executors' 
of  their  right  to  sue  on  this  bond. 

GvRNEY  B.  concurred. 


Judgment  for  plaintiffs 


6as  CASES  IN  TRINITY  TERM 


Kerswill  agaitut  Jame  Bishop. 

A  ship  was  rpms  was  a  case  directed  by  the  Maslef  of  the  Rolk 
with  power  of  fw  the  opiniw  of  the  Court  of  Exchequer,  The 
Jjayren^^^^  facts  wefc  in  sttbataDce  these ,*— Before  «  Augmi  I8SC^ 
a  sum  lent  on  ^d  frg«i  that  day  to  the  5lh  &fpi.  feUowing  (eseept 
Sh*e  aftemards  w  horeatlter  »e«^pi»ed),  J^mes  Eiikop  was  aofe  ovnv 
sailedfrom  of  the  ship  Star,  then  belonging  to  the.  poift  of  fondni^ 
West  Indies,  With  her  tackle  &c.  and  was  indebted  to  the  plaintiff  in 
to  thf  mi  ^^^-  ^  ^  whftHy.  Q*  in  vwt^  fcr  werk  md  U*our 
with  a  cargo,    done  by  the  plaiotiff  i«  repa|rieig«  and  for  luflteiiah 

ifear^he  endTof  *^«»^  ^  *at  ship,     J^mes  ^ii*lip  hebig  sa  inAebtei 

the  voyage,  she  before  ^  Aug.  18^,  agfeed.  to>  giire  the  phwtiff  a 
^io'iio'f  b7  g««eef  the  ship  as  a  se^rity  foif  the  said  deh^ 
the  mortgagee :  suc)|  Bxortgage  sa  agceed  to  he  gken  byhivw  J^otm^ 

Held,  that  the  -.uu-  ^  -i  xi.   u-  ..^ 

accruing  IMiop^  was  With  hAS  cpnsent  prepared  for  hie  execntoB 

fS^^'caiJo  ^  *^*  seoufily,  hy  Mentivre  hereinafter  m^aftioMd. 
belonged  to  Oix  5  Augu^  \SS6^  Jatnea  Bishops  made  a«d  executed  a 
Llnddent^to^  ^^**i^  powe»  of  attorney,  under  his  hand 


the  property     thereby  feoited>  aa  the  foct  waa»  thiat  he»  the 
notwithstand-    Bi9hop^  be«ag  then  albottt  to  leave  JBnghmd  and  ta 


ing  the  register  gidellNr  a  time  at  GiWaUar,  had  requested 

act,  6  Cr.  4. 

c.  110. 8. 45.  ^<m^  Bkhup  (the  ab&ve  defeadaot)  to  take  upon 

Tidlta^Lt  ^^^  Mve  of  hie  estate  asd  property,  and  te  act  foe  Us 

the  mortgagee  is^  ]m  afaiis  daviBg  hi*  abseooe^  tshich  A^  dae 

an  ownery'^x-  *^^''^  Bishop,  had  agreied  to^dioi;  dse»  by  the  said 


cept  as  far  as  of  attorney  so  under  his  said  hand  and  seal,  he,  the 
sary  to  obtain  sai<l  Janies  Bishop,  did  thereby  mak^*.  ordainy  defipte, 
py?^"^  ^^      constitute  and  appoint^  and  in  his  place  and  stead  put 

the  said  Jane  Bishop  hi^  true  and  lawful  attorney,  for 
hii^  and  in  his  name,  for  his  use  and  on  his  behalf,  at 
any  time  or  times  during  the  continuance  of  the  said 
presents,  when  she  his  said  wifcj  Jane  Bishop,  should 
see  occasion  or  think  proper,  for  him  and  in  his  name, 
amongst  other  things,  to  sell|  mortgage,  or  otherwise 
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assigDj  transfeVj  or  dispose  of,  by  w^y  of  seci^rity  for       1832. 
any  debt  or  demand  owing  by  him,  the  3aid  ship  or      ^-^"v-*^ 
vessel,  SlaVy  or  apy  part  thereof,  of  which  he  wf^s  (as  y, 

therein  and  thereby  alleged)  9ole  oi^ner,  together  with  Bishop. 
the  tackle  and  oth^r  niate^ials  b^lon^ing  tberetp 
[here  followed  a  description  of  the  measureiqent  of  the 
ship  and  of  her  being  j?rfVi«A  built],  asappeared  bj  a  cer- 
tificate of  registry,  No.  586,  granted  at  London  the  1st 
day  of  Jui^  then  last  past,  and  to  sign,  seal,  and  deliver 
bills  of  sale,  assignment^  and  such  other  writings  i^ 
should  be  njeoesv^ary  foi^  perfecting  th^  sale  of,  or  mort- 
gaging, or  Qthevwise  trtiHsferriqg  the  said  vessel,  and  to 
give  receipts  and  discharges  for  the  i^oney  for  which 
the  said  ship  or  vessel  should  be  sold,  mortgaged,  pr 
transferred.,  and  to  demand,  levy,  sue  for,  and  recover 
of  and  froip  all  persoi^s  whon^  it  may  concern,  all  such 
suras  of  money  as  then  were  or  should  grow  due  to  him 
the  said  Jamti  P.ishop^  in  respect  of  the  said  ship  or 
vessel^  Sfar,  for  freights  or  otherwise;  and  to  sign  re- 
ceipts or  discharges  for  the  same^  aod  to  freight,  settle 
averages,  and  effect  insurances,  hire  aU  masters^  sea- 
men, a^d  ojther  servant^  and  discharge  them  at  plea^ 
sure,  and  do  aU  other  acts  and  (hings  which  sbe^  the 
said  Jam$  Bishop^  should  think  pxoper  and  expedient 
in  the  uvanagemeiit  qS  his  said  ship  ox  vessel,  Star^  and 
all  the  appurtenances  ta  the  si^d  ship  or  ves^l  belong- 
ing or  oppertaiaing,  afid  generally  lo  d|9  all  and  every 
or  any  ac^,  deeds,  quitters  oi;  things  wh^t^t^oexer  lA  aud 
abwt  the  e^atea^  property,  good^^i  merchandize,  a^ 
affairs  e|  hm»  the  said  Janjies  Bishop^  as  awply  and 
effeeti)a%  to  all  intenli^  a^d  purpoiies  as  if  he  were 
personaHy  pr^ent  and  did  the  amne*  ke»  the  aaj^ 
Jantm  Bi$i^^  thereby  fatiQ^ing  ^  ccmSrmJngj  %nd 
prciQBusing  and  agreeing,  at  aU  tmes,  to  aVoWj^  ^at^y* 
and  Gonfix^l  «iUi  a9d  iKh^t^evev  bis  said  wife  shouW 


Kexswill 
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1832.       lawfully  do,  or  cause  to  be  done,  in  and  about  the  pie* 
mises  therein  aforesaid  by  virtue  thereof. 

On  the  5th  of  September  1SS6,  she,  the  said  Ja»t 

Bishop.       Bishop,  under  and  by  Tirtoe  of  the  said  hereiDbefen 
mentioned  power  of  attorney,  so  as  hereb  aforesiid 
given  to  her,  duly  made  and  executed  the  sM  inden- 
ture, so  as  hereinbefore  mentioned,  prepared  with  die 
consent  of  him,  the  said  Jame$  Bishop,  and  die  sane 
was  an  indenture  drawn  and  made  to  bear  date  the  said 
Sd  day  of  August  1826,  and  the  same  was  made  and 
expressed  to  be  made  by  and  between  the  said  Jama 
Bishop,  of  the  one  part,  and  the  said  plaintiff  of  the 
other  part ;  and  it  was  thereby  recited,  as  the  fiict  vi^ 
that  the  said  James  Bishop  was  then  the  sole  ovaerof 
the  ship  or  vessel  called  the  Star,  belonging  to  the 
port  of  London,  at  which  port  she  stood  duly  regis- 
tered pursuant  to  act  of  parliament ;  and  a  copy  of  the 
certificate  of  such  registry  was  stated  in  the  said  in- 
denture ;  and  by  which  indenture  was  further  recited 
the  said  debt  of  13791.  6s.  6d.,  and  the  said  cement 
and  agreement  of  the  said  James  Bishop  to  give  die 
said  mortgage  or  security  of  the  said  ship  or  vessel  bj 
the  said  indenture.    In  pursuance  of  the  said  therein 
recited  agreement,  and  for  effectually  securing  to  die 
said  pkintiff  the  said  sum  of  1S79/.  6s.  6d.,  with  lawful 
interest  thereon  from  thenceforth,,  and  also  in  con- 
sidention  of  IQs.  he,  the  sdd  James  Bishop,  granted, 
bargained,  sold,  assigned,  transferred,  and  set  orer 
unto  the  said  plaintiff^  his  executors,  administrators, 
and  assigns,  all  those  foil  and  undivided  64»-64ch  parts 
or  shares,  being  the  entirety  of  and  in  the  said  ship  or 
vessel  called  the  Star,  belonging  to  the  port  of  London, 
and  then  lying  in  the  river  Thames ;  together  with  aH 
and  singularthe  masts,  saik,  sail  yards,  anchors,  cables 
topes,  boatSy  bars,  tacUe,  appaid  and  fomiture^  9aA 


Kebswill 

V. 
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other  appurtenances   whatsoever  to  the  said  ship  or        183S. 
vessel  belonging  or  in  any  wise  appertaining,  and  every 
part  and  parcel  thereof;  and  all  the  right,  title,  in- 
terest, benefit,  claim  and  demand  whatsoever,  of  him      Bishop. 
the  said  James  Bisliop^  of,  in,  or  to  ihe  said  thereby 
assigned  premises,  every  or  any  part  thereof.    To  have 
and  to  hold  the  said  full  and  undivided  64^^th  parts 
or  shares,  or  the  entirety  of  and  in  the  said  ship  or 
vessel,  and  all  and  singular  other  the  premises  therein- 
before described,  and  also  bargained  or  expressed,  or 
intended  so  to  be,  and  every  part  and  parcel  thereof, 
with  the  appurtenances,  unto  the  said  plaintiff,  his 
executors,  administrators  and  assigns.    Upon  trust —     • 
(power  to  plaintiff  his  executors,  administrators,  and 
assigns,  to  sell  and  absolutely  dispose  of  the  ship,  or  to 
buy  her,  and  resell  her,  without  liability  for  loss  or  di- 
minution in  price  by  such  sale,  and  to  assign  her  to  the* 
purchasers ;  and  on  further  trust  out  of  the  money  to 
arise  and  be  produced  by  freight  or  otherwise  from  the 
said  ship,  which  should  be  received  by  plaintiff,  Or  his 
executors,  &c.  till  such  sale  made,  and  Ukewise  out  of 
the  produce  of  the  sale  to  retain  the  expenses  of  exe- 
cotang  the  trusts,  of  insuring  the  vessel,  of  suits  for 
obtaining  possession  of  her,  or  for  enforcing  any  agree- 
ment to  buy  her,  after  payment  of  which,  and  of  the 
principal  money  advanced,  with  5  per  cent,  interest, 
then  to  reassign  to  James  Bisliop,  his  executors,  ad- 
ministrators, or  assigns,  fireed  from  all  incumbrances  of 
the  plaintiff.) 

On  the  7th  day  of  July  1828,  the  said  ship  or  ves- 
sel»  the  Star,  was  about  to  leave  the  said  port  of  Lon- 
don upon  a  voyage  to  the  West  Indies  or  elsewhere 
beyond  the  sea,  and  back  to  the  said  port  of  London, 
and  thereupon  she,  the  said  defendant,  as  such  attorney 
for  the  said  James  Bishop  as  aforesaid,  signed  and  deli- 
veved  to  one  Mr.  Patrick  Home,  as  agent  in  that  behalf 
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1BS2L        ^^^  ^^  ^^  plaintiff,  a  certain  paper  writing  in  die 
\^\/^^      words  and  figures  following,  that  is  to  say: — 

Kerjwill 

^  Mr.  Pairick  Home,  agent  for  Mr.  WiUmm  KtnwUI, 

mortgagee  on  the  brig  Simn 
**  Sir, — I  autlioriK  you  to  veoeive  from  Meton.  Wil' 
iiam  Martm  fc  Co«,  the  sam  of  iXKML,  wlien  tlie  out- 
ward fireigbt  of  the  br^  Star  diall  have  been  teecifed 
by  then;  and  fiirther  engage  that  on  dMSTeBecfsiefa 
from  her  intended  voyage  that  you  diall  leoeiTe  ihe 
balance  of  her  freight  inwards*  Given  under  ny  huid 
•     at  Londom,  this  7th  day  of  Jufy  1888. 

«' (Signed)    Jmm  BiMiop^ 
**  Attorney  for  Jan^  fiuiop,  owner  of  the  brig  &«r." 

In  the  month  of  Jatfuaty  1889,  the  Star  was,  in  the 
coarse  of  her  voyage  mentioned  in  the  said  hst*nieB* 
tioned  paper  writing,  in  the  harbour  of  Kiugdomt  in 
the  island  of  Jamaica,  in  the  1¥e$i  Indies,  seeking  fcr 
a  cargo  on  freight  to  England,  whereupon  aevenl 
persons  loaded  on  board  her,  under  agreement  wift 
the  master,  different  parcels  of  colonial  jMxidnce  npoa 
freight  to  England,  which  were  by  them  consigned  Is 
different  consignees  in  Great  Britain,  and  the  usual  wmi 
proper  biHs  of  lading  were  respectively  signed  by  the 
master,  in  respect  or  on  account  of  the  said  merdiBih 
dise  so  put  and  loaded  on  board,  and  were  deiiveied 
to  the  respective  shippers  or  consignors.  On  or  about 
the  Sd  of  March  1889,  ihe  Siar  so  laden  departed 
fVom  Kingston  on  her  homeward  voj^ge,  and  on  or 
before  the  3d  of  Maif  1889  arrived  in  the  river 
Thames  with  sudi  last-mentioned  cargo  on  board;  and 
on  the  said  Sd  of  May  1889,  while  she  was  on  her 
voyage  to  the  port  of  London,  the  said  plaintMT,  by  an 
agent  duly  by  him  authorised  in  that  behalf,  took  and 
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obtained  poa^esaion  of  ber  apd  her  papeirB,  find  can-'       }83S, 


Kbhswill 


tinned  ao  ppsaeaaed  thereof  until  the  side  thereof  here- 
inafter mentioned ;  and  while  in  his  possession  the  said  ]h 
ship  contiaued  and  oompleted  her  sfiid  last-mentioned  Bishop. 
voyage,  from  the  said  harbour  of  Kwg^tm  to  and 
entered  the  said  port  of  London  respectively  afore- 
said,  with  the  said  last-mentioned  cargo  on  board. 
Shoftly  after  such  last-mentioned  arrival  in  the  port  of 
London,  and  while  she  continued  in  possession  of  the 
plaintiff^  she  went  into  the  fVe$t  India  Docks  and  there 
delivered  the  whole  of  her  said  ciMrgo  into  the  ware- 
houses of  the  Weif  LaHa  Dock  Companyi  from 
wheqee  the  same«  and  eyery  p^rt  thereof,  was  deli*  * 
vered  lo  the  different  respective  consignees  thereof, 
aome  of  whom  paid  to  the  said  plaintiff  the  freight 
thereupon  due  from  them  respectively,  but  others,  on 
Teoetvi9g  their  reapeotive  .consignments,  decHned  to  pay 
the  Ireight  hereof  to  the  said  pliuntiff,  but  respectively 
depeaited  the  amount  thereof  in  money  with,  and  the 
same  remiuned  in  the  hands  of,  the  said  West  India 
Dock  Company,  pursuant  to  the  statute.  On  16  Sept 
18^,  James  Bishop  died,  having  first  made  his  will, 
and  thereby  appointed  the  said  defendant  sole  ei^cu- 
trix  tbeveof,  which  will  she  duly  pvoved,  and  is  his  sole 
legal  personal  representative,  and  as  such  claimed  the 
freight  so  as  herein  aforesaid  earned  by  the  said  ship 
or  vessel  fhe  Starj,  ^nd  the  an^oui^t  of  which  has  been 
deposited  with,  and  is  renu^ining  iif  the  hands  of,  the 
said  West  India  Dock  Company,  as  hereinbefore  stated. 
The  plaintiff  claimed  the  last-mentioned  freight  as 
mortgagee  of  the  said  ship  or  vessel,  the  Star,  and 
being  in  such  possession  thereof  on  the  completioB  and 
termination  of  the  said  last-mentioned  voyage.  The 
plaintiff  afterwards  sold  find  disposed  .of  the  said 
vessel,  the  Star^  and  applied  the  whole  of  the  money 
produced  thereby,  as  well  as  the  said  freight  by  him 
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reoeivedi  in  part  payment  of  his  said  debt,  batthf 
money  so  received  by  him  is  insufficient  to  pay  the 
whole  of  his  debt. 

The  question  is,  whether,  under  all  the  circum- 
stances hereinbefore  stated,  the  said  plaintiff  or  the 
said  defendant  is  entitled  to  receive  the  said  fineight 
now  unpaid,  and  the  amount  of  which  is  now,  as  herein- 
mentioned,  in  the  hands  of  the  said  West  India  Dock 
Company  ? 


Maule  for  the  mortgagee.  The  question  is,  whe- 
ther by  6  Geo.  4.  c.  1 10.  the  mortgagor  or  mortgagee 
of  a  ship  are  entitled  to  freight  accruing  after  the 
mortgage  ?  That  statute  was  intended  to  benefit  mort- 
gagees of  ships,  who,  having  furnished  stores,  &c.  for 
a  voyage  on  that  security,  remained  out  of  possession. 
Sect.  45  (a)  was  intended  to  remove  doubts  as  to  dieir 
liability  as  owners,  but  not  to  divest  their  former  rights 
on  taking  possession.    This  appears  by  the  words  of 


(•)  Enacting  "  That  whcu  any  tnntler  of  aoj  iliip  or  vead,  or  of  aij 
•bare  or  iharea  tbereof,  ihall  be  made  only  ai  a  lecoiitj  lor  the  pajovtflf 
a  debt  or  debts,  eitber  by  way  of  mortgage,  or  of  aitignment  to  a  trulet  or 
trasleei,  for  the  purpose  of  selling  the  same  for  the  payment  of  any  debt  «r 
debts,  then  and  in  every  such  case  the  coilector  and  comptroller  of  tbe  psit 
where  the  ship  or  veseel  is  registered  shall  in  the  entry  in  the  book  of  rtp*> 
try,  and  also  in  the  indorsement  on  the  certificate  of  regbtry,  in  namer 
bereinlwfore  directed,  state  and  express  tliat  such  transfer  was  made  only 
as  a  security  for  the  payment  of  a  debt  or  debts,  or  by  way  of  mottgsgs^ « 
to  that  effect ;  and  the  person  or  perlons  to  whom  such  transfer  shall  ks 
made,  or  any  other  person  or  persons  claiming  under  him  or  then  as  awrt- 
gagee  or  mortgagees,  or  a  trustee  or  trustees  only,  shall  not  by  renaea  thereof 
be  deemed  to  be  the  owner  or  ownen  of  such  ship  or  Tcasd,  share  or  shaci 
thereof;  nor  shall  the  person  or  persons  making  such  transfer  be  deem fd  hj 
reason  thereof  to  have  ceased  to  be  an  owner  or  owners  of  sndi  ship « 
vessel,  any  more  than  if  no  such  transfer  had  been  made*  except »  ftrst 
may  be  necessary  for  the  purpose  of  rendering  the  ship  or  vessel,  shaie  tf 
shares  so  transferred,  available  by  sale  or  otherwise  lor  the  payascnt  of  the 
debt  or  debts  for  secoiiog  the  payment  of  which  such  tiaatfer  shall  hsw 
bacnmade/' 
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the  exception  in  that  clause,  l^he  analogous  cases 
before  the  statute  show  clearly,  that  freight  accruing 
after  transfer  of  a  ship,  belongs  to  the  mortgagee,  who 
takes  possession.  Thus,  the  transfer  of  a  ship  by 
assignment  was  held  to  entitle  the  assignee  to  the 
freight  earned  afterwards  as  incident  to  the  ship,  even 
though  the  assignor  had  chartered  her  before  the 
assignment,  and  afterwards  assigned  the  charter-party 
to  another ;  Morrison  v.  Parsons  (a).  Again,  where 
separate  sets  of  underwriters  had  insured  ship  and 
freight,  and,  on  a  supposed  total  loss  by  capture,  both 
were  abandoned,  and  each  set  of  underwriters  paid  a 
total  loss ;  freight  earned  by  the  ship  after  recapture 
was  held  to  belong  to  the  underwriter  on  the  ship,  as 
incident  to  the  property;  Case  ▼.  Davidson  and 
Others  (6).  And  though  it  was  very  importc^nt  there 
to  dispute  the  position  that  a  contract  to  transfer  a 
ship  carries  the  accruing  freight,  it  was  never  at- 
tempted by  the  eminent  counsel  who  argued.  Splidt 
V.  Bowles  (c)  shows  that  an  assignee  of  a  ship  cannot 
sue  in  his  own  name  on  a  covenant  in  a  previous  charter- 
party  under  seal,  to  pay  freight  to  the  bankrupt,  as 
owner ;  for  the  contract  being  merely  personal,  any 
portion  of  beneficial  interest  remaining  in  the  bankrupt 
under  it  passed  to  his  assignees,  who  might  therefore 
sue  as  representing  him.  But  in  Dean  v.  M'Ghie{d) 
it  was  distinctly  held,  that  by  the  mortgage  of  a  ship 
accruing  freight  passes  to  the  mortgagee,  notwith- 
standing 6  Geo,  4.  c.  110.  s.  45.  There,  as  in  this 
case,  the  ship  was  taken  possession  of  by  the  mortgagee 
at  Gravesendf  on  her.  return  home.  The  transfer, 
which  was  inchoate  by  deed  before  the  voyage  began, 
was  completed  by  taking  possession  before  it  closed. 

(a)  STaunt.  11.407. 

(b)  5  M.  &  S.  79.   S.C,  in  error,  f  BroU.  Sc  B.  379. 

(c)  10  EMt,  279.  id)  4  Biog.  45. 
VOL.  II.                                             S  S 


1832. 

Kerswill 
Bi^anp. 
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183S.       [Lord  Lyndhursi  C.  B.  Id  Chwnery  y.  Biackbtame  {a) 
^  possession  was  not  taken  by  the  mortgagee  till  after 

V,  the  voyage  was  completed ;  and  it  was  held,  that  freight 

Bishop.  earned  irt  that  voyage,  though  after  the  mortgage, 
could  not  be  recovered  by  the  mortgagee-]  Payment 
of  freight  by  consignee  to  mortgagor  in  possession  for 
goods  dielivered  by  him,  would  be  good  as  against  the 
mortgagee,  for  the  mortgagor  remains  in  possession  of 
the  ship  by  his  allowance,  and  ought  to  pay  over  the 
freight  to  him.  Here,  however,  the  mortgagee  took 
possession  before  the  freight  was  earned  by  the  com- 
pletion of  the  voyage, 

Shee  for  the  executrix  of  the  mortgagor.  Profits 
not  in  existence  at  the  time  of  the  confeyance, 
cannot  pass  by  assignment  of  the  freight,  [earnings 
and  profits  of  a  ship,  Robiivsan  v.  MacdomieU(fi)\ 
and  it  might  have  been  elsewhere  questioned,  whe- 
ther the  authority  of  the  wife  of  this  mortgagor, 
however  general  in  other  matters,  was  not  so  restricted 
as  to  this  ship  as  to  prevent  her  from  mortgaging 
freight  not  earned  at  the  time.  But  the  question 
intended  to  be  argued  was,  whether  accruing  freight 
passes  to  the  mortgagee  as  incident  to  the  ship  t  Any 
supposed  understanding  of  shipowners  that  it  does, 
must  be  ascribed  to  the  fact,  that  before  4  Geo.  4.  c  4L 
S.43.  (replaced  by  6  Geo  A*  c.  110«  s.  45.)  mortgagees, 
for  all  that  appeared  on  the  custom-house  entries,  were 
absolute  owners  of  the  ship.  But  cases  in  which  the 
present  point  was  likely  to  arise  could  only  ha(ve  oc- 
curred sirtce  5  January  1826,  when  6  Geo.  4.  c.  110. 
or  at  all  events  sidce  1  September  18S5,  when  6  Geo.  4. 
c.  16.  (the  new  bankrupt  act)  came  into  operation. 
Before  s.  7S  of  the  latter  act,  a  ship  mortgaged  by  her 

(•)  B.R.£aitir,  f4G.S;l  H.Bk.ll7,B* 

(h)  5  M.  &  S.  ttZ,  236 ;  5.C.  in  Cbanceiy,  8  Pri.  969,  n. 
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owner,  wonid,  with  her  freight;  h^rt  pAdsed  to  hit  as-       1893. 
signccs,  where  she  had  been  left  in  his  order  and  dis-    ^^^"^^^ 

,  KsftSWILt 

position  after  the  mortgage';  Hay  v.  Fairbaim  (a),  «. 

As^ignmenti  transfer,  and  mortgage  have  been  a»-      Bishop. 
sumed  on  the  other  side  to  be  synonymous  before 
sut.  4  Geo.  4.  c.  41.  s.  4S.  and  6  Geo.  4.  c.  110. 
8.  45;   but  in  Jackson  v.  Vernon  {b)  the  court  distin- 
guish between  assignment  absolutely,  and  by  way  of 
mortgage  only.     Chinnery  v.  Blackbume,  there  cited, 
rebuts  any  inference  that  the  mortgagor  of  a  ship  in 
possession   is  the  agent  or  servant  of  the  mortga- 
gee; and  shows  that  till  the  mortgagee  takes  pos- 
session the  mortgagor  is  absolute  owner.    In  Morrison 
V.  Parsons  {fs)  th^  assignment  was  absolute   to  the 
captam  before  the  voyage,  without  equity  of  redemp- 
tion, and  the  assignee  was  in  possession  during  the 
whole  Toyage,  so  that  the  right  to  fi^eight  accruing  sub- 
sequently to  the  assignment  must  have  belonged  to  the 
assignee  <tf  the  ship  as  incident  thereto.    Mr.  Justice 
Lawrence  there  says  (p.  416) ''  Sharp  v.  Gladsione{tI)  is 
the  only  case  that  seems  to  bear  on  the  point ;  accord- 
ing to  Lord  EllenborougK^  idea  in  his  judgment  there, 
after  abandonment  of  a  chartered  ship  the  underwriters 
wouM  be  entitled  to  fraght  earned  afterwards."    In 
Thompson  v.  Rottcroft  (s)  I/>rd  Ettenborough  threw  out 
that  the  underwriters  on  the  ship,  flrom  the  time  of  the 
abandonmetit,  stood  ill  the  same  sitaation  as  the  owner, 
and  mxhjett  to  his  liabilities.    In  Case  v.  Davidson, 
Lord  Tenierden^  then  Mr.  Justice  Abbott,  expressed 
his  opinion  diat  ati  abandonment  is  equivalent  •  to  the 
sale  of  a  ship,  In  which  latter  case  the  vendee  is  entitled 
to  Che  freight  as  an  incident  to  the  ship.    If,  therefore, 

(a)  S  B.  &  Aid.  4^3,  and  6  B.  &  C- 176. 
(»)   1  H.  Bla.  114.  (e)  t  Taont.  407,  415. 

(4>  7  Esse,  24,  an  cmbargp  cate.    And  a«e  5  M<  £t  S,  83. 
(e)  4  Eaat,  5S ;  lee  7  East,  t9,  SO. 
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abandonment  be  tantamount  lo  absolute  sale,  it  isaho 
distinct  from  mortgage.  SpUdt  v.  Bowles  {a)  went  of 
on  a  technical  point ;  but  if  the  mortgagor  in  that  case 
was  entitled  to  sue  for  Areight  on  the  charter-party,  and 
the  mortgagee  also  to  sue  for  it  as  incident  to  the  slup, 
then  unless  payment  to  the  mortgagee  can  be  pletded 
in  bar  to  the  claim  of  the  mortgagor,  two  denunds 
would  be  available  fDr  tfie  same  amount.  So,  firught 
bills  would  bind  the  owner  only,  and  might  be  assigned 
without  effect,  because  the  master  would  not  be  the 
agent  of  the  mortgagor.  There  would  be  two  demands 
against  the  consfgnees,  one  on  the  Inlls  before  the  goods 
were  delivered,  and  the  other  by  the  mortgagee.  In 
Chinneryv.Btackbume(b)  the  mortgagee  did  nottaiee 
possession  till  after  the  ship  and  goods  arrived  in  homiM; 
but  that  case  does  not  decide  that  the  mortgagee,  if  pre- 
viously in  possession,  would  have  been  entitled  to  die 
freight  earned.  [Bayley  B.  Here,  before  the  end  of 
•the  voyage,  the  mortgagee  gets  the  goods  into  his  pos- 
session. The  consignee  is  only  entided  to  thena  on 
payment  of  freight.  Then  is  the  mortgagee  entiCled  to 
have  that  freight  paid  to  him  ?] 

The  possession  of  the  mortgagee  is  only  fbr  two  dajs 
before  the  end  of  the  voyage,  whereas  his  liabilities 
would  not  be  co-extensive  with  it;  e.g.  when  stoies 
were  provided  or  when  sailors  are  obtained.  Suppose 
freight  to  have  become  payable  at  various  places  on  a 
circuitous  voyage,  would  theite  be  a  claim  to  it  except 
between  owner  and  consignee  ?  [Lord  Lyndkmni  C.  B. 
The  party  having  the  legal  estate  is  in  possessioo 
before  the  end  of  the  voyage;  what  is  the  consequence 
if  the  mortgagee  of  a  real  estate  gets  possessicm  before 
the  rent  day?]  By  stat.  6  Geo.  4.  c.  110.  s.  45.  the 
mortgagee  of  a  ship  is  not  its  owner,  which  disposes  of 
the  cases  as  to  sale  and   abandonment      Dean  ▼• 

(a)  10  Eut,  f79.  (b)  1  H.  61a.  UT,  n. 
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APGhie,  when  examined,  does  not  decide  this  case. 
The  question  there  was,  whether  a  mortgagee  having 
paid  in  part  a  sum  for  portage,  which  if  mortgagor  had 
remained  in  possession,  he  must  have  paid,  could 
charge  that  sum  against  the  mortgagor  in  the  equitable 
action  of  money  had  and  received  ?  Mortgagees  were 
not  liable  as  such  for  provisions,  cordage,  &c,  supplied 
before  the  act,  so  as  to  make  it  desirable  to  exonerate 
them  from  such  liability;  the  question  having  been  set- 
tled to  be,  not  one  of  title,  but  (as  well  sincethe  register 
acta  as  before)  to  whom  the  credit  was  given ;  AnneU  v. 
Carstairg  (a),  Briggs  v.  Wilkinson  (b),  Jenninga  v.  Grif" 
Jkhs  {e)\  though  it  was  formerly  thought  that  liability , to 
a  ship's  debts  was  consequent  on  the  title  to  her  freight. 
The  register  acts  were  passed  for  purposes  of  public 
XN>licy,  to  confine  to  British  subjects  and  British  built 
ships  the  benefit  of  British  trade ;  not  to  give  notoriety 
to  the  conveyances  affecting  ships*  That  notoriety  is 
only  a  consequence  of  the  measures  adopted  to  effect  the 
polioy  of  the  state  (cQ:  stat.  6  Geo.  4.  c.  110.  is  a  tran- 
script of  4Creo.  4.  C.41.  (now  repealed  by  6  Geo.  4.  c.  105. 
S.371,)  and  by  s.  46.  was  intended  to  obviate  the  deci- 
sions in  Robinson'9.  MucdonneU{e\  Hayy.Fairbairn(f), 
Kiriley  v.  Hodgson  {g\  and  Monkhouse  v.  Hay  (A) ; 
according  to  which,  assignees  of  a  bankrupt  owner,  in 
whose  order  and  disposition  a  ship  remained  to  his 
bankruptcy,  were  entitled  to  the  ship,  notwithstanding 
tbe  legal  interest  had  become  vested  in  a  mortgagee 
by  registry  in  his  name.  After  s.  43  has  provided 
means  for  obtaining  evidence  of  registry,  and  s.  45  has 
ascertained  precisely  the  limited  estate  of  a  mortgagee 
in  her,  s.  46  then  deduces  that  the  mortgagor's  assignees 


18SS. 
Kebswiu. 

V. 

Bisuor. 


(a)  3  Camp.  354.  (b)  7  B.  &  Cr.  30.         (e)  1  Ryan  &  M.  42. 

(<2  )  See  per  Lord  EUenborough,  Robhuon  ▼.  MacdnnneUt  5  M.  vV  S.  238« 
(O  5  M.  &  SeJ.  228. 239.  (/)  2  Bar.  &  AW.  193.  134. 

(g)  1  B.  &  Cr.  588.  (h)  2  Brud.  &  B.  lU. 


614  CASES  IV  TiUNlTY  TERM 


Kbrswili. 


188S.       shall  hate  no  tide  except  to  the  8ur|4us, 

of  the  mortgage  money.    The  only  object  of  those 
v.  sections  was  to  enable  the  mortgagee  to  sell  the  ship. 

BisnoF.  Section  72  of  the  bankrupt  act,  6  Geo.  4.  c  16.  abon 
that  the  assignment  of  any  ship  by  way  of  mortgage 
duly  registered,  is  an  exception  to  the  ordinary  nileiy 
and  is  treated  as  distinct  from  sales. 

Poihier^  in  his  (Euwres  PasihmneSf  c.  14f^  Trmie  Je 
Naniiuementf  lays  it  down  that  profits  to  oome  are  not 
the  subject  of  pledge ;  which  corresponds  with  die  dvil 
law,  which  only  allowed  a  pignu$  to  exifit  whese  a  tnt- 
ditto  rei  was  practicable. 

[Bayley  B.  Suppose  iVeigbt  to  be  insured,  and  that 
a  total  loss  being  worked  by  captiue^  abandoomeni 
takes  place,  the  ship  is  retaken,  and  before  arrival  at 
port  the  mortgagee  takes  possession  of  her,  who  would 
be  entitled  to  freight  ?]  Perhaps  the  abandonee,  if  the 
loss  was  by  capture  in  tfaeDoifii^  before  the  mortgagee 
took  possession  (a). 

Maule  in  reply.  Abbott  on  Shipping  (5  edit.  p.  17) 
shows  that  a  mortgage  of  a  ship  amounts  to  a  transfer. 
The  difibrence  of  opimon  which  had  prevailed  as  to 
the  liability  of  a  mortgagee  for  a  ship's  debts  sofBciendy 
accounts  for  the  terms  of  6  Geo.  4.  c.  110.  s.  45.  In 
Robinson  V.  Macdonnell,  Lord  EUenbarougk  says 
that  if  the  deed  in  the  case  before  him  is  not  to  be 
confined  to  the  freight  and  earnings  &c.  of  the  ship 
under  the  then  subsisting  charter  party,  but  is  to 
extend  to  all  freight  &c.  in  subsequent  voyages,  it  ii 
open  to  the  objection  made  by  the  lord  chancellor  in 
Speldt  V.  Lechmere  {b\  that  it  will  for  ever  separate 

(a)  Bot  lee  Com  ▼.  Davidum,  SUMS.  79,  t  Br.&  B.  379.  to  mhkk 
Lord  LjfndhHnt  (after  aoctciog  the  dificulljf  of  tacb  ft  qoettioo)  cspresaed 
an  incliMiiOo  to  adhere. 

(*>  13  Vescj.  58S. 


Kebswili* 

V, 


IN  THb  8Acom>  YjsAJt  of  WlhhlAM  IV.  016 

the  ship  and  her  earnings.    Now,  if  the  mortgagee       188S. 

had  a  right  to  take  possession,  has  he  not  a  right  to 

hold  the  goods  till  the  owners  pay  him  the  freight? 

In  Jackson  v.  Vernon  (o)  the  mortgagee  was  out  of  pos-      Bishop, 

session.     [Lord  Lyndhurst  C.  B.  Possession  having 

been  taken  in  the  course  of  the  voyage,  the  number  of 

days  before  its  conclusion  makes  no  difference*  Baylejf 

B.  It  was  not  necessary  to  decide  this  point  in  Deany. 

M'Ghie  (A)  ]. 

The  court  was  there  obliged  judicially  to  determine 
that  a  mortgagee  might  lawfully  take  possession  of  the 
vessel^  and  conduct  himself  as  owner  in  making  pay- 
ments on  account  of  her,  charging  them  against  the 
mortgagor.  For  the  greater  part  of  those  payments 
could  not  hare  been  portage  dues  necessarily  payable 
in  order  to  receive  the  freight  from  the  consignees,  but 
must  have  been  sums  paid  to  seamen  for  wages.  Their 
vemedy  against  the  ship  continued,  but  the  mortgagee 
would  not  be  liable  for  wages  till  he  had  received  the 
freight. 

Cur.  0dv.  vuU. 

The  following  certificate  was  afterwards  sent: — 

This  case  has  been  argued  before  us  by  counsel.  We 
have  coi;isidered  it,  and  are  of  opinion  that  the  plaintiflT 
is  entitled  to  the  freight  now  unpaid. 

Lynbhurst. 

J.  Bayley. 

W.  B0LLANJ>. 
J.  GURNEY. 

(a)  1  H.  Bla.  114.  (h)  4  Bing.  46. 


616  CASES  iw  TRINITY  TERM 

1889. 


IN  THE  EXCHEQUER  CHAMBER. 

GuRNEY  against  Gordon  and  Another. 
(Id  Error  from  the  King  s  Beuch.) 

Before  Tindal  C,  J. — Lord  Lyndhurst  C.  B. 
Park^  Gaselee  and  Bosanquet,  Justices  of  C.  P. 
Bayley,  Vaughan  and  Bolland  Bs. 


debt  on  a  re- 
medial statute. 


Costs  incurred    A  N  action  of  debt  had  been'  brought  on  9  Geo.  4. 
^'Muon*'"^  *  c.  22.  "  An  Act  for  consolidating  and  amending 

against  the  re-  the  laws  relating  to  the  trial  of  controverted  elections 

be™to  pariia^"  ^^  returns  of  members  to  serve  in  parliament''  (a). 

ment,  may  be  ^  ™^  . 

recovered  un-        (*)  S*^**  ^^  °^  ^  ^^'  ^'  ^*  ^*'  €n*cts,  "  That  wbeneTcr  any  coaunittee 

der9  Geo.4.y  appoiuted  to  consider  the  merits  of  any  petition  coreplainiug  ofanoiMloe 

c.  if 2.  S.  57.  election  or  return,  or  of  the  omission  to  return  any  members  of  pariianeat, 

ftinu  one  of  *'**^*  report  to  the  house  with  respect  to  any  such  petition  (eicept  as  h&t- 

two  persons  inbcfore  excepted )» that  the  same  appeared  to  them  to  be  frivoioua  or  teis* 

who  have  tious,  the  party  or  parties,  if  any,  who  shall  have  appeared  befoce  I  be  coib> 

signed  It.   Me-  ,^jj|g^  j^  opposition  to  such  petition  shall  be  entitled  to  recover  from  Um 

miiUtur  of  da- 

maees  where      P^^^oQ  or  persons,  or  any  of  than,  who  shall  have  signed  such  petitioa,  the 

judgment  was    full  costs  and  expenses  which  such  party  or  parties  shall  have  incnrred  k 
by  ^default  m      opposing  the  same  ;  which  costs  and  expenses  shall  be  asoertauicd  ia  tbs 

manner  hereiuafkr  directed." 

Sect.  60  enacts,  *'  That  the  costs  and  expenses  of  prosecating  oroppoaii^ 
any  petition  presented  under  the  provisions  of  this  act,  and  the  eosti^  a* 
penses  and  fees  which  shall  be  due  or  payable  to  any  witness  sonuDoocd  to 
attend  before  such  committee,  or  to  any  clerk  or  officer  of  the  House  of 
Commons,  upon  manner  following ;  that  is  to  say»  on  applicatioD  made  to 
the  Speaker  of  the  House  of  Commons,  within  three  months  after  the  deter- 
mination of  the  merits  of  such  petition  by  any  such  petitloiier»  P^^J*  *^ 
ness  or  officer,  as  before  mentioned,  for  ascertaining  such  coats,  espeoics 
or  fees,  the  spealcer  shall  direct  the  same  to  be  taxed  by  two  pcnoiai,  of 
whom  the  clerk  or  one  of  th^  clerks  auistant  -of  the  hoose  shall  always  be 
onc«  and  one  of  the  following  officers,  not  being  a  member  of  tbe  bosse, 
shall  be  the  other;  that  is  to  say,  masters  in  the  High  Court  of  Cfaanociy, 
clerks  in  the  Court  of  King's  Bench,  prothonatories  in  tbe  Court  of  Coooiob 
Pleas,  and  clerks  in  the  Court  of  Exchequer  ;  and  the  persons  so  aodionieii 
and  directed  to  tax  such  costs,  expenses  and  fees  shall,  and  they  are  kertby 
required  to  examine  the  same,  and  to  r$pori  tiie  amount  tkentf,  t^gtthm  Mti 
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The  1  St  count  of  the  declaration  stated,  that  on  &c.y  at 
&e,f  the  defendant  (a)  was  indebted  to  the  plaintiffs  (a) 
under  and  by  virtue  of  a  certain  act  of  parliament  made 
and  passed  &c.  (title  of  9  Geo.  4.  c.  S2.)  in  the  sum  of 
1260/.  10^.  8d.  for  the  costs  and  expenses  incurred  by  the 
said  plaintiffs  in  opposing  the  petj^ion  of  the  said  de* 
fendant  and  one  C.  K.  complaining  of  an  undue  election 
and  return  for  the  borough  of  Trtgony^  and  to  be  paid 
by  the  said  defendant  to  the  said  plaintiff  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested, 
whereby  and  by  reason  of  the  said  last  mentioned  sum 

th^  party  HabU  to  pay  ik§  utnu,  to  the  speaker  of  the  said  hoase,  who  shall^ 
upon  application  made  to  him,  deliver  to  the  party  or  parties  a  crrtif  cate 
aigned  by  himself  expressing  tlie  amount  of  costs,  expenses  and  fees  allowed 
in  such  report,  together  with  the  name  of  the  party  liable  to  pay  the  same ; 
and  such  certificate  so  signed  by  the  speaker  shall  be  conclusive  evidence 
of  the  amount  of  such  demands  in  all  cases,  and  for  all  purposes  whatsoever ; 
and  the  witness,  officer  or  party  claiming  under  the  same,  shall,  upon  pay- 
ment thereof,  give  a  receipt  at  the  foot  of  such  certificate,  which  shall  be  a 
aofficient  discharge  for  the  same.** 

Sect.  6S  enacts,  "  That  it  shall  and  may  be  lawful  for  the  party  or  par- 
ties entitled  to  such  costs  and  expenses,  or  for  his,  her,  or  their  executors  or 
administrators,  to  demand  the  whole  amount  thereof  so  certified  as  above, 
Jrcm  any  one  or  men  of  Che  pertom  respectively  who  are  hereinbefore  made 
iiabie  to  the  payment  thereof  in  the  several  cases  hereinbefore  mentioned, 
md  in  case  of  nonpayment  thereof  to  recover  the  same  by  action  of  debt 
in  any  of  his  majesty's  courts  of  record  at  Westminster ;  in  which  action  it 
ahall  be  sufficient  for  the  plaintiff  or  plaintiffs  to  declare  that  tlie  defendant 
or  defendants  is  or  are  indebted  to  him  or  tham  in  the  sum  to  which  the 
eosts  and  espertses,  ascertained  in  manner  aforesaid,  shall  amount  by  virtue 
of  thb  act,  and  the  certificate  of  such  amount,  so  signed  as  aforesaid  by  the 
•peaker,  shall  have  tlie  force  and  effect  of  a  warrant  to  confess  judgment; 
and  this  court  in  such  action,  and  the  court  in  which  such  action  shall  be 
oomiDenced,  shaH,  upon  motion  and  on  the  production  o^  such  certificate, 
enter  up  judgment  in  fitvour  of  the  plaintiff  or  plahitiffs  named  in  such 
certificate  for  the  sum  specified  therein  to  be  due  from  the  defendant  or 
defendants  in  such  action,  in  like  manner  as  if  the  said  defendant  or 
defendants  had  signed  a  warrant  to  confess  judgment  in  the  said  action  to 
tb«t  amount." 

(^a)  The  plaintiff  in  error  is  here  named  the  defendant,  and  the  defendants 
in  error  the  pfldfltiffs,  aocording  to  their  position  in  the  original  cause. 


1833. 

Keebwill 

V, 

Bishop. 


GCBKET 

V. 


618  CASES  IV  TRINITY  TBRM 

188S.       of  money  being  and  remaining  vhoUy  unpaid,  aad  by 
yirtueof  the  said  hoi^  actio  aeerevit^  S^. 
The  aggregate  of  the  sum  claimed  by  the  above  and 
OoRuoN      other  counts  amounted  to  upwards  of  19SOL  l(k.  &L 

uia  Aootoer. 

Judgment  was  had  by  default  as  directed  by  9  Geo.  4. 
c.  g2.  &  63.  Entry  of  remittitur  of  6000/.  parcel  of  that 
sum  (a)  and  prayer  of  judgment  for  the  residue  of  tiie 
debt  and  their  damages  (Jb)  by  occasion  of  the  premiies 
in  the  first  count.  The  bill  bating  been  brought  in  to 
the  K.  B.  on  27  April  188 1,  final  judgment  was  ngned 
on  £6  May  following  for  1260/.  lOf.  &/.,  and  for  ML 
damages  sustained  as  well  by  occasion  of  the  detaining 
the  said  residue  of  the  said  debt,  as  for  their  costs,  &c. 

Archbold  fior  the  defendant  Grnmey.  The  first 
count  shows  that  the  petition  in  question  was  not  only 
that  of  the  defendant  but  of  C.  K.  also.  The  action 
therefore  should  have  b<sen  brought  against  both  of 
them,  as  having  signed  a  petition,  which,  in  order  to 
suing  at  all  in  the  present  action,  must  have  been  dedaied 
frivolous  or  vexatious.  The  defendant  could  not  take 
:tbis  pbjectiop  otherwise  than  on  error,  being  cQinpelled 
by  sect.  63  to  auflfer  judgment  on  default.  The  death 
of  C.  X.,  had  it  occurred,  ^ould  haws  been  suggested. 

On  s.  40,  the  committee  could  only  report  whether 
the  petition  were  frivolous  or  vevtious  or  not,  and 
could  not  affix  that  charge  oa  either  petitioner  to  the 

(a)  See  cum  ait^  1  Saimd.  ta6.  n.  10,  ai  to  the  pUntiff't  povcr  id 
remit  en  eicesi  of  damagef  filalmed  or  given  in  an  adioa  vheie  a 
oertaio  ii  not  »ongbt  for,  bnt  sucii  damages  aa  a  jury  shall  give ;  aod 
JrdenT.  GiiMi^,5B.  &  Ald.a8S»  a»  to  the  aaoemi j  lor  fvrita  of 
in  actions  of  debt  for  unaacertainod  suns,  since  it  has  been  held  that 
tiffs  can  secover  less  than  the  precise  sum  gone  lor  in  the 
of  the  dedaratian.    TaylarT.  Copper.  14  East.  44t,slMws  the  old  rale. 

(6)  See  the  mlc  against  recovering  damages  in  a  popular 
V.  SiUiy,  4  Burr.  tM9.    flierdy  ▼.  CatiheeK,  1  Manii.  180.    Ae  act  9 
Geo.  4«  c.  ft.  is  therefore  acted  on  here  as  a  rnnrdiel  itatntr* 


GUBVEY 


GuROON 

and  AnotlMsr. 


IN  TBB  Smoi^]>  Yun  OF  WlhUASH  IV.  619 

exdnsion  of  the  other.     The   speaker's  certificate,       1882. 
which  contained  the  name  of  the  defendant  only  as 
liable  to  pay,  was  therefore  void.    [Lord  J/gndhurst  'v. 

C.  B.  Why  may  not  a  petition  signed  by  two  or  more 
be  Yexatious  as  to  one,  and  not  as  to  another  who  may 
have  acted  bond  fide  ?  Bayley  B.  Suppose  a  c^ndi* 
date  procured  electors  to  join  him  in  a  petition  a|id 
pays  all  its  expenses,  may  not  a  committee  report  the 
petition  to  be  frivolous  or  vexatious  as  to  him  only  ?] 
Again,  s.  40  directs  the  committee  to  report  disjtribu- 
tively,  viz.  with  respect  to  every  ^dLtty  whose  opposition 
to  the  petition  has  appeared  to  them  frivolous  or  vexa- 
tious. 

Per  Curiam.  It  is  quite  clear  that  upon  sections  57 
and  63,  the  plaintiff  may  sue  apy  one  of  the  parties 
signing  the  petition  whom  he  may  think  proper.  For 
by  s.  67,  the  party  who  appeared  before  the  committee 
in  opposition  to  the  petition,  may  recover  from  the 
person  or  persons  who  have  signed  the  petition,  or  any 
qfihem^  the  full  costs  and  expenses  of  such  opposition ; 
and  under  s.  63,  the  party  entitled  to  such  costs  and 
expenses  may  demand  the  amount  certified  by  the 
speaker  from  any  one  or  more  of  the  persons  made 
liable  to  payment  thereof  under  s.  60. 

As  the  last  point  does  not  arise  on  this  record,  it  is 
not  necessary  to  express  any  opinion  on  it. 

Judgment  aiQ^med,  the  court  refusing  to  give  interest. 
Coleridge  Serjt.  was  to  have  argued  for  the  pkintiffs. 
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x^^^.;^  IN  THE  EXCHEQUER  CHAMBER. 

HuTTON  and  Others  against  Balme  and  Others. 

(In  Error  from  Ihe  Exchequer  of  Pleas.) 

Before  Lord  Tenterden  C.  J. — Tindal  C.  J. — Lit- 
TLEDALEy  Taunton,  and  Patteson^  Justices  of  K.  B. 
— A.  Park^  Gasblee,  and  Bosanquet,  Justices  of 
CP. 

Held  bj  seven  TN  the  vacation  after  Easter  term  1833,  this  special 
an<f  C.^P.  verdict  (see  ante,  p.  17,)  was  argued  by  Starkie  for 

(Gojcfce  J. dis-  the  plaintiffs  in  error,  and  by  P.  Pollock  for  the  de- 
the  judf^ment  fcndants  in  error;  but  the  length  at  which  the  learned 
of  theCouitof  jujggg  delivered  their  opinions  seriatim  makes  it  im- 

JiiXcneGuer  oi  v  «         i 

Pleas  {anu,  proper  to  mention  more  here,  than  that  the  authorities 
reverb**  ^^  both,  sides  were  reviewed  in  the  most  complete  and 

elaborate  n^anner.  Its  importance  has  occasioned  its 
insertion  as  soon  as  possible  after  the  term  of  which  it 
was  argued.  The  court  took  time  to  consider,  and  io 
Hilary  term  1833  reversed  the  judgment  of  the  Court 
of  Exchequer. 
The  following  judgments  were  delivered. 

Mr,  Justice  Pattsson  after  stating  the  special  verdict* 
(an/e,  p.  17)  proceeded  thus. — ^Tbe  Court  of  Exchequer  hat 
given  a  very  elaborate  judgment,  and  has  decided  that  the 
verdict  should  be  entered  for  the  defendant  Janson,  and 
sgainst  the  defendant  Ingham,  Upon  that  judgment  a 
writ  of  error  has  been  brought.  The  decision  against  the 
defendant  Ingham  proceeds  on  the  ground,  that  he  being  the 
bailiff  who  executed  the  writ  ofji^ja,,  took  an  indemnity 
from  the  execution  creditor,  and  is  therefore  identified  with 
him.  But  the  court  held,  that  the  defendant  Jewisom^  the 
chief  bailiff,  whose  officer  Ingham  was,  is  not  affected  by  this 
circumstance.  I  confess  that  it  appears  to  me,  as  at  present 
advised^  that  if  Ingham  be  identified  with  the  executioo 
creditor  in  consequence  of  what  he  has  done  in  the  course  of 
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executing  tbe  writ,  Jewison  is  so  likewise.  Jewison  would  be 
liable  for  all  acts  done  by  Ingham  as  officer,  even  for  any 
extortion  committed  by  Ingham,  though  contrary  to-  his 
express  order;  Jeanton  can  have  the  benefit  of  the  indemnity 
taken  by  Ingham,  and  is,  in  my  apprehension,  exactly  in  the 
same  condition  as  Ingham.  However,  as  the  other  point  in 
this  case  is  the  most  important  one,  I  will  proceed  to 
examine  it,  having  stated  only  thus  much  on  the  point  of 
indemnity,  lest  I  should  be  supposed  to  agree  entirely  with 
the  Court  of  Exchequer  upon  it. 

The  principal  question  then  is  this: — Is  a  sheriff  liable  to 
an  action  of  trover  at  the  suit  of  the  assignees  of  a  bankrupt, 
when  upon  a  Ji,  fa.  against  a  trader  who  has  committed  a 
isecret  act  of  bankruptcy,  of  which  the  sheriff  is  wholly  igno- 
rant, he  seizes  and  sells  ? 

I  am  of  opinion  that  he  is  liable.  It  has  been  so  considered 
for  a  great  length  of  time ;  and  though  I  admit  that  the  cade 
of  Cooper  v.  Chittj/,  reported  1  Burr.  20,  does  not  necessarily 
decide  the  point,  because  in  that  case  the  sheriff  sold  the 
goods  afler  a  commission  of  bankHupt  had  issued,  yet  the 
general  understanding  of  the  profession  has  long  treated  that 
case  and  the  subsequent  practice  as  decisive  of  this  question. 
Accordingly  in  Lazarus  y.  JVaithman  (a),  the  Court  of  Ooio- 
mon  Pleas  expressly  so  hdd;  and  in  that  case  tbe  older 
authorities,  and  particularly  Bayfy  v.  Bunning{h\  were  cited 
by  counsel ;  afterwards  in  Pnce  v.  fl^c/yar  (e),  the  Court  of 
Common  Pleas  again  decided  in  the  same  manner,  on  the 
same  ground;  and  according  to  the  report  in  Moore  and 
Payne,  the  counsel  for  the  defendant  cited  Bayly  v.  Bunning. 
The  Court  of  Exchequer  had  also  held  the  same  doctrine  some 
time  before  in  the  case  of  Potter  v.  Starkie,  cited  in  4  Maule 
and  Selwyn,  260,  and  also  in  Lazarus  v.  Waithman. 

Looking  at  the  subsequent  authorities,  and  at  the  uniform 
practice  in  modern  times,  I  cannot  consider  this  question  as 
res  Integra,  and  should  not  think  myself  justified  in  annulling 
tbe  decisions  of  so  many  learned  judges,  even  if  I  felt  that  in 
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the  alwiim  of  sutih  dedsiotis  mj  mw  of  the  bw  woold 
pmbahly  b«  different. 

But  I  by  DO  meant  say  that  it  would  be  difierent.  The 
fltst  authority,  via.  Bojflji  v.  Bimkmgi  ia  cited  aa  having 
determined  tlie  point  tlto  other  way.  Mow  if  I  am  not  bovod 
by  the  seTeral  modem  deeiatona  on  the  aabject,  I  certairiiy 
am  not  bound  by  the  authority  of  Bayly  ▼.  Bmunrng^  badly 
and  imperfecdy  reported  aa  it  ia  in  Letinz,  Siderfin^  and  Cam- 
berktckf  and  iropoaaible  aa  I  find  it  to  aatisff  my  mind  on 
what  ground  the  court  in  that  eaae  really  did  proceed*  The 
if>eeial  verdict  in  that  case,  which  is  an  action  of  trover, 
agamat  the  judgment  creditor,  and  the  bailiff  of  a  liberty 
having  the  return  of  writs,  is  plainly  imperfect^  for  it  only 
finds  a  demand  and  refusal,  but  not  a  conversion  (a) ;  whereas 
it  is  common  learning,  that  a  demand  and  refusal  are  evidoioe 
only  of  a  conversion,  and  that  the  jury  must  themselvea  draw 
the  conclusion.  Again,  the  verdict  puts  the  qoestion  on  the 
Uildngf  and  according  to  the  reports  it  should  seem  that  the 
court  proceeded  on  the  ground    that  the  tMng  vras  not 


(a)  The  following  is  the  effect  of  the  special  pdstea  in  "  BayUs  ▼• 
and  MavoUy^  in  K,  B.  tried  in  London: — ^The  jarors  sajr,  that  AfmE*^  is  not 
goilty,  and  say,  that  a  writ  ofjl^fa,  against  Eaton  at  soit  of  MawUy,  toted 
4  Jwu,  hot  in  trtath  issoed  11  Jtttu,  14  Car.  f,  was  delivered  to  sliefiff  oa  IS 
Jnnt  to  be  eieoated.    Thit  Uie  slieridT  issued  wamait  ta  Bswyi^a,  the  Mfiff 
of  the  said  sheriff  of  the  llberl  j  of  the  hradred  of  Pokbnthe.    That 
on  l4JMne  took  the  goods,  which  still  remain  in  his  bands, noiaoM 
to  plaintiff  Mawley.    Jurors  also  saj,  that  on  17  July,  on  petition  of  BagUs 
(now  plaintiff)  and  of  other  creditors  of  Eaton,  a  commission  of  bankrupt 
dated  that  day  issued  against  him.     That  on  1 4  Marr^  15  C&r,  f,  the 
commissioners  assigned  the  bankrupt'is  goods  to  plaintiff  for  the  ate  of 
himself  and  the  other  creditors.    And  the  jufora  say,  that  after  the  iaakii^ 
the  assignment  and  execution  of  tbe^*/a.,  and  before  the  ezhilHtioa  of  the 
bill  of  the  said  plaintiffi  piamtif  demanded  ofd^kndmi  Bonynge  the  flMaia. 
goodt  nnd  ekeUeU  in  the  within  tprittea  count  wteniitmed,  end  that  the  rforeMeid 
Bonynge  rrfueed,  on  his  requett,  to  deliver  then  to  jdaintijfl    But  wlietber 
upon    all  the  matters  aforesaid,  tbejr  were  well  taken  by  Benynge,  by 
▼Irtoe  of  the  afiiresald  writ  of  eiecuiion,  the  jurors  are  ignorant,  and  if  it 
shall  seem  to  the  court  here  that  such  monies,  &e.,  were  not  rightly  taken, 
then  they  find  that  fioayn^s  is  guilty,  and  assess  the  plaintiff's  damages  at 
I60f.  and  5Ss.  costs;  but  if  rightly  taken,  then  they  say  Bonynge  h  not 
gnihy.    See6d0,  6S1,6S8. 
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iinlawfii],  which  is  frequently  not  the  real  poiht  ill  frdVeVi 
for  the  taking  may  be  lawful  and  yet  there  may  b6  a  subse» 
quent  unlawful  conversion. 

The  verdict  is  general,  not  guilty,  as  regards  the  execn- 
tion  creditor ;  and  rightly  so,  for  it  is  not  found  that  be  Inter^ 
fered  in  the  seizure,  and  it  is  expressly  found,  that  (he  goods 
still  remained  in  the  bailiff's  hands,  not  sold  nor  delivered 
over  to  the  execution  creditor ;  and  yet  Bayly  v.  Bunmng 
has  been  ftientioned  by  Ltvinz  as  an  authority  to  show  that 
the  officer  shall  not  be  charged,  when  perhaps  thb  party 
shall.  So  inaccurate  are  the  reports  of  that  day  respeeting 
this  case,  and  so  conclusive  to  my  mind,  that  no  reliance  can  be 
placed  on  Bayly  v.  Bunning  as  establishing  any  point  at  alL 

Ltchtiiert  v.  Tkorawgood,  9  Mod.  d26,  has  been  cited,  but 
if  possible  it  is  worse  reported  than  Bayly  v.  Bunning,  and  the 
only  point  was,  that  a  man  shall  not  be  made  a  trespasser  by 
relation,  a  point  confirmed  in  Smith  v.  Milles  (a).  The  deci- 
sion in  the  action  of  trover,  Coles  v.  Davis  {b),  is  but  a  nisi 
prius  decision. 

Take  this  case  then  npon  legal  principles,  independent  of 
all  authority.  The  bankrupt  acts  say,  that  the  commissioners 
shall  deal  with  all  the  personal  property  of  the  bankrupt,  of 
which  no  execution  is  served  and  executed  at  the  time  he 
becomes  bankrupt.  How  deal  with  it?  By  assigning  it  to 
the  assignees.  Jn  order  to  effectuate  this  intention  of  the 
legislature,  it  was  absolutely  necessary  to  hold,  that  the 
property  was  in  the  assignees  by  relation  from  the  time  of 
the  act  of  bankruptcy ;  Otherwise  there  wbuld  have  been  no 
mode  of  recovering  the  personal  property  which  had  been 
disposed  of  between  the  act  of  bankruptcy  and  the  assign- 
ment. This  relation  is  created  by  the  statutes  of  bank- 
ruptcy in  effect,  as  much  as  if  it  had  been  expressly  enacted, 
and  manifestly  binds  all  persons  except  the  king,  who  is 
not  named  in  those  statutes.  Now  the  action  of  trover, 
which  is  the  form  of  the  present  action,  is  (bunded  on  pro- 
perty, and  as  the  assignees  have  the  property  by  relation,  it 
follows  that  they  can  mamtain  this  action  against  any  person 
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who  has  converted  the  goods  in  the  interval  between  the  act 
of  bankruptcy  and  the  action;  subject  always  to  the  limitation 
of  two  months,  introduced  by  49  Geo,  S.  c.  121.  a.  2.  AD  die 
cases  from  the  time  of  the  bankrupt  -  acta  of  EivuAetk  and 
Jamet  the  First  show  that,  and  indeed  it  is  on  this  pnoci- 
pie  only  that  the  Court  of  Exchequer  in  the  present  case  bate 
given  judgment  against  the  execution  creditor  and  the  bailiff 
Ingham*  The  action  of  trespass  is  very  diftrent,  it  is  ibunded 
not  on  property,  but  on  possession;  and  where  there  is  do 
actual  possession,  but  right  of  property  is  said  to  draw  to  it 
possession,  that  is  only  where  the  plaintiff  has  a  right  of 
possession  at  the  time  of  the  trespass.  Here  he  had  no  sodi 
right,  except  by  relation ;  and  the  cases  establish,  that  a  man 
shall  not  be  made  a  trespasser  by  relation.  There  is  reasoo 
in  such  rule,  for  in  trespass  the  damages  are  unlimited,  ia 
trover  the^  are  limited  to  the  value  of  the  property. 

It  being  therefore  clear  that  tlie  plaintiffs  had  by  relation 
such  a  property  as  would  maintain  trover  against  aD  person 
but  the  king,  the  question  in  this  case  is,  as  it  seems  to  me, 
reduced  to  this,  whether  the  character  of  the  sheriff  affords  a 
defence  to  the  action  ?  The  bankrupt  acts  contain  no  clause 
protecting  the  sheriff*.  They  speak  of  all  persons  being 
bound  who  claim  under  the  bankrupt ;  but  it  is  contended 
that  the  sheriff*  does  not  claim  under  the  bankrupt;  yet  it  is 
admitted  that  the  execution  creditor  who  puts  the  sheriff*  io 
motion  does  claim  under  the  bankrupt,  and  that  the  vended 
from  the  sheriff*  also  claims  under  him.  Yet  it  ia  said  that  the 
sheriff*  does  not.  I  cannot  assent  to  this  doctrine  at  all.  It  a 
said  to  be  hard  on  the  sheriff*;  but  if  the  law  is  clear,  soy 
hardship  arising  from  it  is  immaterial,  and  it  is  not  found 
practically  hard,  for  the  offices  of  under-sheriff*  and  bound 
bailiff*  are  coveted  notwithstanding  the  allied  hardship  whidi 
has  prevailed  for  many  years.  It  is  said  that  the  sheriff' is 
invincibly  ignorant  of  the  facts ;  so  is  the  execution  creditor, 
yet  he  is  not  excused  if  he  joins  in  the  execution.  Ignorance 
alone,  therefore,  will  not  do.  Again,  the  sheriff*  is  often  as 
invincibly  ignorant  in  cases  of  bills  of  sale  which  are  set  up 
against  executions,  and  in  which  the  point  is,  whether  they 
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be  fraudulent  or  not,  yet  he  is  obliged  to  run  the  risk,  nay, 
more,  where  he  knows  of  an  act  of  bankruptcy,  he  is  still 
obliged  to  seize  under  ^fi,fa,y  and  formerly  was  obliged  to 
sell,  for  non  constat  that  any  commission  will  issue,  which  is 
quite  as  hard  as  being  obliged  to  act  in  ignorance.    Whatever 
hardship  he  may  have  been  under  formerly,  he  is  under  very 
little   since   49  Geo.   d.  c.   121.       He   can  always  inquire 
whether  any  act  of  bankruptcy  has  been  committed,  and  if  he 
has  reason  to  suspect  that  there  has,  he  can  apply  to  the 
court  for  protection  for  two  months,  after  which  he  is  safe. 
But  it  is  said  that  the  law  in  other  cases  makes  a  distinction 
between  a  sheriff  and  party ;  as  for  instance,  that  a  sheriff 
may  justify  under  a  writ  of  execution ;  but  the  party  must 
show  not  only  a  writ,  but  a  subsisting  judgment.     No  doubt 
that  is  so,  and  why?  Because  the  party  in  the  cause  who  is 
liable  only  in  case  he  has  been  personally  active  in  the  seizure, 
or  has  taken  the  goods,  or  their  produce,  from  the  sheriff,  yet 
having  put  the  sheriff    in  motion,  t.  e,  having  sued  out  the 
writ,  if  he  become  liable  at  all,  he  must  show  a  cause  for  suing 
out  the  writ,  and  it  is  obvious  that  the  writ  itself  would  show 
no  cause.     Whereas  the  sheriff  does  nothing  till  after  the 
writ  is  put  into  his  hands,  and  professedly  in  obedience  to 
the  writ.    The  difference  in  the  requisites  of  a  justification 
between  the  sheriff  and  the  party  arises,  not  from  the  charac- 
ter of  the  sheriff,  but  from  the  stage  of  the  proceedings  at 
which  they  respectively  interfere.     The  writ  commands  the 
sheriff  to  take  the  goods  of  A.  ^  he  takes  goods  which  had 
been  the  property  of  ^.,  and  are  still  in  his  possession,  though 
in  point  of  law  they  have  ceased  to  be  his  property  if  certain 
contingent  events  happen,  but  no  other  person  has  at  that  time 
the  right  of  possession.     The  sheriff  therefore  is  not  liable  to 
be  sued  in  trespass  by  the  person  who,  by  the  happenmg  of 
subsequent  events,  turns  out  to  have  had  in  law  the  property 
of  the  goods  at  the  time  of  seizure.     Neither  is  the  execution 
creditor  liable  in  trespass,  but  both  the  sheriff  and  the  credi- 
tor, if  he  takes  the  proceeds,  are  liable  in  trover  to  render  the 
value  of  the  goods  to  the  person  whose  property  they  turn 
out  to  be.    I  see  neither  hardship  nor  injustice  in  this,  nor 
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any  thing  contrary  to  the  usual  course  and  maxims  of  the 
law.  If  this  were  res  integral  I  should  think  the  sheriff 
liahle ;  much  more  do  I  so  think,  when  I  find  the  modem 
authorities  so  deciding,  even  if  I  concede  and  were  satisfied, 
which  I  am  not,  that  the  more  ancient  ones  are  the  other 
way. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  Court 
of  Exchequer  in  this  case^  as  regards  the  defendant  JeaUon, 
ought  to  be  reversed. 


Mr.  Justice  Taukton. — Two  questions  have  been  raised 
on  behalf  of  the  defendants  in  error  in  this  case,  the  one, 
that  the  property  in  the  goods  and  chattels  seized  remained 
in  the  bankrupts,  Bankhart  and  Benson^  until  the  assignment 
by  the  commissioners  under  the  commission  of  bankrupt; 
that  at  the  time  of  the  seizure,  therefore,  they  were  tlieir 
goods  and  chattels ;  that  in  making  the  seizure,  Jewuon^  the 
chief  bailiff  of  the  honor,  and  Ingham  his  deputy,  were  acting 
in  strict  obedience  to  the  writ  oifimfacuu^  which  commanded 
them  of  the  goods  and  chattels  of  Bankhart  and  Benson  to 
make  the  money  to  be  levied;  and  therefore  that  Jcwison 
(for  of  Ingham  there  was  no  question,  in  consequence  of  his 
having  taken  an  indemnity  from  the  judgment  creditors,)  is 
not  liable  to  this  action.  The  other  question  was,  whether, 
admitting  the  doctrine  of  relation  to  be  applicable  to  the 
judgment  creditors,  it  could  be  so  with  respect  to  Jeiviatm, 
who  was  a  public  officer,  and  supposed  to  be  entitled  to 
peculiar  protection,  and  not  capable  of  being  considered  as  a 
wrong-doer,  when  acting  in  obedience  to  his  writ  and  in 
ignorance  of  any  act  of  bankruptcy  committed.  If  either  of 
these  questions  be  answered  in  favour  of  the  defendants  in 
error,  the  judgment  ought  to  be  afiirmed ;  but  upon  a  fiill 
consideration  of  the  subject  I  am  of  opinion  that  both  points 
are  against  them,  and  that  the  judgment  of  the  court  bekivr 
ought  to  be  reversed. 

In  giving  my  reasons  for  the  conclusion  at  which  I  have 
arrived,  I  do  not  mean  to  go  into  the  cases  at  any  length. 
They  are  so  fully  discussed  in  the  very  learned  and  elabo- 
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rate  judgment  of  the  Court  of  Exchequer,  and  in  the  argu- 
ments at  the  bar,  and  the  subject  itself,  speaking  generally, 
is  so  familiar  to  the  mind  of  every  lawyer,  that  this  is  wholly 
unnecessary. 

Upon  the  first  point  I  admit  that  the  property  in  the 
goods,  according  to  the  case  of  Cary  v.  Crisp  (a),  is  not 
transferred  out  of  the  bankrupt  before  assignment  by  the 
commissioners ;  but  though  this  be  so,  it  is  most  clear,  and 
has  been  settled  by  a  long  series  of  decisions,  that  when  an 
assignment  is  made  under  a  good  commission  of  bankruptcy, 
it  relates  back  to  the  act  of  bankruptcy  committed,  and 
avoids  all  mesne  acts.  The  law  on  this  subject  is  thus 
stated  by  Lord  Hardwicke  in  the  case  o£  Billon  v.  Hyde  (6). 
"  By  the  act  of  bankruptcy  all  the  real  and  personal  estate 
vested  in  the  assignees,  and  the  property  vested  in  them 
from  the  time  of  the  act  committed ;  and  that  may  go  back 
to  a  great  length  of  time,  and  it  overcharges  all  those  acts 
without  regard  to  the  fairness  or  fraud  in  them.  So  that  a 
sale  of  goods  by  the  bankrupt  after  the  act  committed  is 
a  sale  of  their  property;  for  which  they  may  maintain 
trover.  So  it  is  as  to  the  payment  of  money,  and  this  was 
the  intent  of  the  act  of  parliament,  the  statute  of  Jac.  1.  c.  19. 
s.  14.  being,  that  this  shall  not  extend  to  the  prejudice  of  any 
debtor  of  the  bankrupt  who  paid  his  debt  after  the  act 
committed  without  knowing  of  it.  This  relation  the  assign- 
ment has,  it  does  not  only  overcharge  acts  done  in  pais  and 
contracts  entered  into  by  such  persons  having  committed 
an  act  of  bankruptcy,  but  also  acts  on  record,  and  legal  acts 
done  by  him,  such  as  judgments;  so  that  if  execution  is 
taken  out  after  the  act  committed  upon  a  judgment  before, 
that  execution  is  undone  and  set  aside.  It  is  said  that 
this  rule,  founded  on  this  act  of  parliament,  is  con- 
trary to  the  general  reason  of  the  law,  which  says,  that 
fictions  of  law  and  legal  relations  shall  not  enure  to  the 
wrong  of  any  one,  which  is  a  general  rule  invented  to 
support  the  right  and  equity  of  the  case.  But  the  reason 
of  taking  this  case  out  of  that  rule  is  plainly  this,  and  the 
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law  did  intend  it  on  this  general  rule,  tliot  it  is  better  to 
suffer  a  particular  mischief  than  an  inconvenience,  and  the 
legislature  foresaw  there  would  be  a  particular  nuachkf 
which  they  cured  by  that  proviso,  but  did  not  extendi! 
farther,  because  the  inconvenience,  on  the  other  hand*  of 
suffering  bankrupts  to  dispose  of  their  effects  by  contracts 
or  judgments  would  put  it  in  their  power  to  defeat  their 
just  creditors  of  their  debts,  so  as  it  would  be  diflScult  com- 
monly to  find  out  whether  there  was  a  mixture  of  fraud,  the 
legislature  thought  it  better  to  lay  down  that  general  rule." 
Lord  MoMjield,  in  Cooper  and  another  v.  Ckitiy  («), 
himself  in  these  words:  "  This  relation  the  statutes 
cerning  bankrupts  introduced  to  avoid  frauds.  They 
in  the  assignees  all  the  property  that  the  bankrupt  had  at 
the  time  of  what  I  may  call  the  crime  committed,  (for  the 
old  statutes  consider  him  as  a  criminal,)  they  make  dte  sale 
by  the  commissioners  good  agamst  all  persons  who  daim  by, 
from,  or  under  the  bankrupt  after  the  act  of  bankruptcy,  and 
against  all  executions  not  served  and  executed  befcnre  the 
act  of  bankruptcy."  It  .must  be  particularly  recollected  that 
this  relation  takes  effect,  not  from  the  common  law,  but  by 
statute,  and  the  necessary  result  is,  that  though  at  the  time 
of  the  execution  executed  goods  seised  under  an  exectttion 
may  ostensibly  have  been  the  goods  of  the  bankrupt,  and  ia 
'truth  would  have  been  and  have  continued  to  be  so  notwith- 
standing a  prior  act  of  bankruptcy  committed,  if  no  commis- 
sion was  sued  out  thereon,  yet  if  a  good  commission  be 
taken  out,  and  an  assignment  executed,  whoever  possesses 
himself  thereof  at  any  interval  of  time  between  the  act  of 
bankruptcy  and  the  assignment,  is  considered  as  possessing 
himself  of  the  property  of  the  assignees.  He,  therefiNV, 
whether  judgment  creditor,  or  sheriff,  or  bailiff,  or  any 
other  person  who  in  such  case  takes  the  goods  apparently  of 
A.  the  bankrupt,  has  in  legal  effect  taken  possession  of  the 
goods  of  B.  the  person  who  afterwards  becomes  assignee, 
and  is  liable  to  an  action  at  the  suit  of  B.,  the  subaeqoeiit 
assignee,  for  so  doing,  unless  he  be  protected  by  some  pecu- 
liar privilege. 


(a)  1  Burr.  SI. 
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This  brings  me  to  the  second  question,  whether  a  sheriff* 
has  such  a  privilege,  so  that  under  the  same  circumstances, 
ignorance  of  any  act  of  bankruptcy  committed  being  one,  the 
judgment  creditor  will  be  liable,  and  the  sheriff  will  not.     It 
is  said  that  he  has,  because  he  is  the  king's  officer,  and  that 
he  is  acting  only  in  obedience  to  the  writ,  which  he  is  obliged 
to  execute.     Now  if  there  be  an  exception  to  the  general  rule 
in  the  instance  of  a  sheriff*,  it  is  an  implied  one,  for  there  is 
none  to  be  found  in  the  statute.     The  words  of  6  Geo,  4. 
c.  16.  s.  12.  which  are  the  same  as  those  in  IS  Eliz,  c.  7.  s.  2. 
are  general,  that  the  commissioners  shall  have  full  power  and 
authority  to  take  order  and  direction  of  all  the  bankrupt's  lands 
which  he  shall  have  in  his  own  right  before  he  became  bank- 
rupt, and  of  all  his  money,  goods,  chattels,  &c.,  and  to  make 
sale  thereof,  or  otherwise  order  the  same,  for  satisfaction  and 
payment  of  the  creditors.     I  confess  I  can  see  no  necessity 
for  making  this  exception  in  favour  of  the  sheriff*.     He  is  the 
immediate  officer  of  the  king  and  all  his  courts,  to  execute 
the  writs  of  the  common  law,  and  for  doing  this  he  is  entitled, 
on  the  one  hand,  to  certain  allowances  and  fees,  and  subject, 
on  the  other,  to  many  perils  and  liabilities ;  and  to  these 
perils  and  liabilities,  though  they  may  in  particular  instances 
work  great  injustice,  he  is  exposed  for  the  public  good.     If 
*  we  were  to  confine  the  liabilities  of  sheriffs  to  cases  of  per- 
sonal misconduct  or  default  in  them  or  their  officers,   we 
should  overturn  the  settled  administration  of  law  upon  this 
subject,  and  throw  every  thing  into  confusion.     Nothing  can 
be  more  severe  than  the  responsibility  of  a  sheriff  in  the  case 
of  bail.     If  he  refuses  sufffcient  bail  he  may  have  an  action 
brought  against  him  by  the  defendant;  and  if  he  takes  it, 
and  the  defendant  in  the  suit  does  not  appear  according  to 
the  exigency  of  the  writ,  which  he  can  only  do  by  putting  in 
and  justifying  bail  above,  he  may  be  attached  by  the  plain- 
tiff*.     So  he  is  identified  with  his  bailiffs,  and  liable  for  all 
their  acts,  though  beyond  the  scope  of  their  authority  and 
contrary  to  tiheir  duty,  as  voluntary  escapes,  extortion,  and 
the  like«    In  the  one  instance,  without  the  means  of  know- 
ledge, he  is  bound  to  judge  of  the  sufficiency  of  pexaons 
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tendering  themselves  as  bail;  and  in  the  other  he  is  driven 
to  protect  himself  by  a  bond  from  sureties  for  the  good  ooo- 
duct  of  his  officers,  and  to  rely  upon  such  security,  which 
may  turn  out  to  be  worthless.     So  in  executing  process,  whe- 
ther against  the  person  or  against  goods,  he  acts  at  his  peril, 
and  is  responsible  if  he  makes  any  mistake,  however  inno- 
cently, with  respect  to  the  identity  or  the  property.     This 
has  been  carried  so  &r,  that  in  a  case  where  he  had  seized 
goods  under  B,Ji.fa.  against  A.  in  a  bouse  where  A.  and  the 
plaintiff  lived  together  as  man  and  wife,  and  the  plaintiff 
afterwards  discovered  that  when  she  intermarried  with  A.  he 
had  another  wife  living,  it  was  held  that  the  plaintiff  might 
recover  the  value  of  the  goods  against  the  sherifi^    they 
having  been  her  property  before  the  marriage,  it  not  appear- 
ing that  the  plaintiff  knew  at  the  time  of  the  executioo  that 
A.  had  another  wife  living;  GlastpooU  v.  Foiuv^and  Others(a). 
All  this  apparent  injustice  has  its  origin  in,  and  can  be  ex- 
cused only  by  the  apprehension  of  the  numberless  frauds, 
oppressions  and  inconveniences  that  would  otherwise  ensue. 
But  in  favour  of  the  sheriff  upon  this  occasion,  the  case  of 
Bayly  v.  Bunning  (b)  has  been  cited.     I  admit  this  case,  as  re- 
ported in  Lev.  to  be  primd  facie  an  authority  for  the  sheriff^ 
though  in  Sid.  the  reporter  subjoins  a  query,  with  this  re- 
mark— "  For  it  was  affirmed  that  the  practice  is,  that  the 
bailiff  shall  be  found  guilty  if  the  party  was  then  a  bank- 
rupt.**    But  it  may  be  observed,  that  this  appears  to  have 
been  the  first  case  decided  upon  this  point  of  relation  after 
the  statutes  1 3  i?/iz.,  1  Jac.  1,  and  21  Jac.  1,  and  was  decided 
at  a  time  when  the  bankrupt  law  was  not  moulded,  partly  by 
decisions  of  courts  of  justice,  and  partly  by  subsequent  su- 
tutes,  into  that  more  perfect  system  which   it  afterwards 
attained.     It  is  still  more  material  to  observe,  that  on  refer- 
ring to  the  original  record,  it  appears  that  the  special  verdict 
does  not  expressly  find  any  conversion  by  the   defendant 
Bonynge.     The  action  was  trover  against  the  judgment  cre- 
ditor Mawley  and  the   officer  Bonynge.     The  former  was 
found  not  guilty;  and  with  respect  to  the  latter,  the  jury 


(j)  9  B.  &  C.  ()9«. 


(/#)  1  Lev.  173:  Sid.  -271. 
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found  tliat  by  virtue  of  the  warrant  and  writ  he  caused  to  be        1832. 
made  the  goods,  chattels  and  monies  in  the  count  mentioned,      ^-^^.^^^^ 
and  which  goods,  chattels  and  monies  still  remain  in  the     ^^^  Others 
hands  of  the  said  Thomas  Bonynge,  neither  sold  nor  delivered  v. 

to  the  said  William  Mawley.     They  afterwards  further  said,    ^^^  Others. 
that  Richard  Bayhu  (the  plaintiff)  demanded  of  the  said 
Thomas  Bonynge  the  monies,  goods  and  chattels  in  the  count 
mentioned,  and  that  Thomas  Bonynge  refused  upon  his  request 
to  deliver  them  to  BayUss.    But  whether  upon  all  the  mat- 
ters found,  the  monies,  goods  and  chattels  aforesaid  were 
well  taken  by  Bonynge^  by  virtue  of  the  writ  of  execution,  the 
jurors  are  ignorant,  and  pray  the  advice  and  consideration  of 
the  court;  and  if  it  shall  seem  to  the  court  they  were  not 
rightly,  then  Thomas  Bonynge  is  guilty  of  the  premises  laid  to 
his  charge ;  but  if  rightly  taken,  then  not  guilty.     A  demand 
and  refusal,  therefore,  are  found,  but  no  sale  nor  express 
conversion,  and  the  question  referred  to  the  court  is  merely 
as  to  the  taking.     This  I  think  considerably  impugns  the 
authority  of  the  case,  inasmuch  as  the  conversion,  which  is 
the  gist  of  the  action,  is  not  found ;  and  from  the  contradic- 
tory accounts  of  the  several  reports  of  this  case,  it  is  difficult 
to  ascertain  the  ground  of  the  decision. — The  case  of  Turner 
V.  Felgate  (o)  was  also  cited,  as  illustrating  by  the  reporter's 
note,  and  not  by  the  decision  itself,  the  difference  between 
charging  the  officer  and  charging  the  party.     It  was  there 
held,  though  Twisden  was  not  satisfied,  that  the  party  who 
levied  upon  a  judgment  that  was  afterwards  vacated  was  a 
trespasser  by  relation.     This  was  the  only  point  decided, 
and  the  reporter  subjoins  a  note  of  observation,  that  the 
action  was  brought  against  the  party,  and  not  against  the 
sheriff,  who  had  the  king's  writ  for  his  guarantee,  and  refers 
to  Bayly  and  Bunning*s  case.    This  case,  therefore,  and  that 
also  of  Phillips  v.  Thompson  (b),  in  which  the  ground  of  the 
decision  iti  Bayly  v.  Bunning  is  simply  stated,  are  not  addi- 
tional authorities,  because  this  very  point  was  not  adjudged 
in  either.     Of  Lechmere  v.  Thorogood  (c) ,  it  is  sufficient  to  say 

(a)  1  Lev.  95.  (6)  3  Lev.  1 93. 

(c)  3  Mod.  i36i   1  Show.  12  ;  and  Comb.  123. 
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the  iiw^imi  of  sudi  decisioiis  bij  iriew  of  the  kw  wooU 
probibly  be  diffiH^fit. 

But  I  by  no  meant  say  that  it  would  be  diflerent.  The 
fint  aothorhyi  vii»  Boj/lj/  y«  Btomrngt  in  cited  ms  htTii^ 
determined  the  point  the  other  way.  Now  if  I  am  not  boaod 
by  the  Beveral  modem  deeistona  on  the  aabjeet,  I  certaiidy 
am  not  bound  by  the  Buthof  ity  of  Bayfy  ▼.  Bmuamgj  bad!y 
and  imperfectly  reported  ad  it  h  in  Letinx,  Siderfih^  and  Cn»- 
herbach^  and  impoaaible  as  I  find  it  to  satisfy  my  mind  od 
what  ground  the  court  in  that  Oase  reidly  did  proceed.  The 
special  verdict  In  that  case,  which  is  an  action  of  trover, 
against  the  judgment  creditor,  and  the  baiKff  of  a  liberty 
having  the  return  of  writs,  is  plainly  imperfect^  for  it  only 
finds  a  demand  and  refusal,  but  not  a  conversion  (a) ;  whereas 
it  is  common  learning,  that  a  demand  and  refusal  are  evidence 
only  of  a  conversion,  and  tliat  the  jury  mast  themaelves  draw 
the  conclusion.  Again,  the  verdict  puts  the  question  on  the 
Utking,  and  according  to  the  reports  it  shoold  seem  tliae  the 
oourt  proceeded  on  the  ground   that  the  iMng  was  not 


(a)  The  following  is  the  effect  of  tha  special  poiUa  in  "  Baylis  ¥• 
and  MawUy,**  in  K,  B,  tried  in  London: — ^Tbe  jorors  s«j,  that  M/xmlty  is  not 
guilty,  and  say,  that  a  writ  of  fi,  fa,  against  Eattm  at  soft  of  Mawlty,  tesied 
4  J^fitt  hot  in  tinth  issued  1 1  Jttne,  14  Cor.  S,  was  delivered  to  slieriff  ^a  IS 
June  lo  be  eiecoled.  That  Uie  sberiff  Uwied  wammt  to  Bonyiyt,  the  bailiff 
of  the  said  sheriff  of  the  liberty  of  the  hundred  of  Pokbrotkg,  That  Bmyagt 
on  14/mii«  toolc  the  goods,  which  still  remain  in  his  hands,  not  sold 
to  plaintiff  MawUy.  Jurors  also  saj,  that  on  17  July,  on  petition  of 
(now  plaintiff)  and  of  other  creditors  of  Eatim,  a  commisstoa  of  bankmpt 
datfed  Utat  day  issued  against  hira.  Tliat  on  14  March,  15  Cm:  f,  the 
coitiniitaioners  assigned  the  bankrupt's  goods  to  plaintiff  for  the  ok  of 
himself  and  the  other  creditors.  And  the  jurors  say,  that  after  the 
the  alignment  and  execution  of  the^./a.,  and  befoie  the  exhibhioa  of 
bill  of  the  said  plaintiff,  ptaintif  demanded  ofdefkndant  Bomymge  the 
goodt  and  ehattelt  in  iht  within  toriiten  count  wtentiimed,  and  that  therfanmd 
Bonynge  refumd,  on  hit  request,  to  deUver  ihen  to  plaintiff.  But  whether 
upon  all  the  matters  aforesaid,  tbey  were  well  taken  by  Bo9tynge,  by 
virtue  of  the  aforesaid  writ  of  eiecution,  the  jurors  are  ignorant,  and  if  it 
shall  seem  to  the  eourt  here  that  such  monies,  Ue.,  were  not  rightly  taken, 
then  they  find  that  Bonynge  is  goilty,  and  assess  the  plaiotiff^s  daaagea  at 
I60t.  and  SSt.  costs;  but  if  rightly  taken,  then  they  ny  Bsnyi^a  unot 
guilty.    See  630,  631 ,  638. 
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aniaivful,  which  is  frequently  not  the  real  point  in  tr&^et^ 
fbr  the  taking  may  he  lawful  and  yet  there  may  he  a  ftubse- 
quent  unlawful  conversion. 

The  verdict  is  general,  not  guilty,  as  regards  the  execu* 
tion  creditor ;  and  rightly  so,  for  it  is  not  found  that  he  inters 
fered  in  the  seizure,  and  it  is  expresriy  found,  that  llie  goods 
still  remained  in  the  bailifTs  hands,  not  sold  nor  delivered 
over  to  the  execution  creditor ;  and  yet  Bayfy  v.  Bunnxng 
has  been  mentioned  by  Levinz  as  an  authority  to  show  that 
the  officer  shall  not  be  charged,  when  perhaps  thfe  party 
shall.  So  inaccurate  are  the  reports  of  that  day  respecting 
this  case,  and  so  conclusive  to  my  mind,  that  no  reliance  can  be 
placed  on  Bayly  v.  Bunning  as  establishing  any  point  at  all. 

Lechmere  v.  Thorowgood,  3  Mod.  326,  has  been  cited,  but 
if  possible  it  is  wbrse  reported  than  Bayiy  v.  Bunning^  and  the 
only  point  was,  that  a  man  shall  not  be  made  a  trespasser  by 
relation,  a  point  confirmed  in  Smith  v.  MiUes  (a).  The  deci- 
sion in  the  action  of  trover,  Coles  v.  Davis  (6),  is  but  a  nisi 
prius  decision. 

Take  this  case  then  upon  legal  principles,  independent  of 
all  authority.  The  bankrupt  acts  say,  that  the  commissioners 
shall  deal  with  all  the  personal  property  of  the  bankrupt,  of 
which  no  execution  is  served  and  executed  at  the  time  he 
becomes  bankrupt.  How  deal  with  it?  By  assigning  it  to 
the  assignees.  Jn  order  to  effectuate  this  intention  of  the 
legislature,  it  was  absolutely  necessary  to  hold,  that  the 
property  was  in  the  assignees  by  relation  from  the  time  of 
the  act  of  bankruptcy ;  otherwise  there  would  have  been  no 
mode  of  recovering  the  personal  property  which  had  been 
disposed  of  between  the  act  of  bankruptcy  and  the  assign* 
ment.  This  relation  is  created  by  the  statutes  of  bank- 
ruptcy in  efifect,  as  much  as  if  it  had  been  expressly  enacted, 
and  manifestly  binds  all  persons  except  the  king,  who  is 
not  named  in  those  statutes.  Now  the  action  of  trover, 
which  is  the  form  of  the  present  action,  is  founded  on  pro- 
perty, and  as  the  assignees  have  the  property  by  relation,  it 
fellows  that  they  can  maintain  this  action  against  any  person 
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(o)  1  T.  R.  475. 


(h)  Ld.  Bsjrm.  7t9. 
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the  iiw^imi  of  sudi  deckioii9  bij  iri6w  of  the  Itw  woaU 
probably  be  diil^efit. 

But  I  by  no  nie«M  say  that  it  would  be  diflerent  Tbe 
fint  authority,  via.  Siiyfy  t.  ButOimgt  la  cited  as  hatiiig 
determined  the  point  the  other  wayi  Now  if  I  Mn  not  boond 
by  the  seven^  modem  deeisions  on  tbe  sabgeet,  I  certairij 
am  not  bound  by  the  authority  of  Bayfy  ▼.  Btuuwfg^  bsdly 
and  imperfectly  reported  as  it  is  in  Zetinz,  Siderfinf  and  Cot- 
berbachj  and  impossible  as  I  find  it  to  satisfy  my  mind  oo 
what  ground  the  court  in  that  ease  really  did  prcKeed.  Tbe 
special  verdiet  in  that  case»  which  is  an  action  of  trover, 
against  the  judgment  creditor,  and  the  baiKflT  of  a  liberty 
having  the  return  of  writs,  is  plainly  imperfect^  for  it  only 
finds  a  demand  and  refusal,  but  not  a  conversion  (a) ;  wfaeresi 
it  is  common  learning,  that  a  demand  and  refusal  are  evidence 
only  of  a  conversion,  and  that  the  jury  mast  themselves  draw 
the  conclusion.  Again,  the  verdict  puts  the  qoemon  on  tbe 
Uiking,  and  according  to  the  reports  it  should  seem  that  the 
court  proceeded  on  the  ground   that  the  taking  was  not 


(a)  The  following  is  tbe  effect  of  the  special  poUea  in  "  Bay  lis  ¥•  Bmft^ 
and  Mawley**  in  K,  B,  tried  in  London: — ^Tbe  jurors  say,  that  Mamlof  b  nst 
guilty,  and  say,  that  a  writ  offi.fa.  against  Eattm  at  suit  of  Mawtiy,  tested 
4  /iifltf,  but  in  trtith  issued  11  Juntf  14  Cor.  S,  was  delifered  toslieitf  aal! 
June  lo  be  eiecoled.  That  Uie  sberifT  issued  watriMit  to  Somyngt,  tbe  fatiiff 
of  die  said  sheriff  of  tbe  liberty  of  the  hndred  of  Pckbntkg,  That 
on  14  June  tooli  tbe  goods,  which  still  remain  m  bit  hands,  not  sold 
to  plaintiff  MawUy,  Jurors  also  say,  that  on  17  July,  on  petition  of  BtjUs 
(now  plaintiff)  and  of  other  creditors  of  Eatom,  a  coromissioo  of  banluntpt 
dated  Uiat  day  issued  against  him.  That  on  14  MarcK  15  Car.  f,  tbe 
commissioners  assigned  the  bankrupt's  goods  to  phdntiff  for  the  aie  of 
himself  and  tbe  other  creditors.  And  the  jurore  say,  that  after  the  making 
tbe  alignment  and  esecution  of  tbe^./a.,  and  befoie  the  exhibilioB  of  te 
bill  of  the  said  plaintiff,  plaiHt'^  dtmantM  ofd^ndami  Bomym^  Aemmin, 
goodi  and  ^ttelt  in  the  within  wriUn  cawnt  atenttimed,  wndtiimt  tl^tfmoM 
Bonynge  refuted,  on  hit  rejuetl,  ta  deliver  ihnu  to  plaintiff.  But  wbclkcr 
upon  all  tbe  matters  aforesaid,  tbej  were  well  taken  bj  Bottyage,  by 
virtue  of  the  afttresaid  writ  of  eiccution,  the  jurors  are  ignorant,  and  if  it 
shall  seem  to  tlm  court  here  that  such  monies,  &c.,  #ere  not  rightly  takeo, 
then  tbej  find  that  Bimynge  is  guilty,  and  assess  tbe  plaintiff's  daanges  at 
I60t.  and  SSt.  costs;  but  if  ri^ihtly  taken,  then  they  laj  Bpeyi^  isaoi 
guilty.    See  630,  631 ,  638. 
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imhvrM,  which  is  frequently  not  the  real  poiht  in  tr&fet^ 
for  the  taking  may  be  lawful  and  yet  there  may  bfe  a  feubse- 
quent  unlawful  conversion. 

The  verdict  is  general,  not  guilty,  as  regards  the  execu* 
tion  creditor ;  and  rightly  so,  for  it  is  not  found  that  he  inters 
fered  in  the  seizure,  and  it  is  expresriy  found,  that  the  goods 
still  remained  in  the  bailifPs  hands,  not  sold  nor  delivered 
over  to  the  execution  creditor ;  and  yet  Bayty  v.  Bummg 
has  been  mentioned  by  Levinz  as  an  authority  to  show  that 
the  officer  shall  not  be  charged,  when  perhaps  thfe  party 
shall.  So  inaccurate  are  the  reports  of  that  day  respecting 
this  case,  and  so  conclusive  to  my  mind,  that  no  reliance  can  be 
placed  on  Bayly  v.  Bunning  as  establishing  any  point  at  all. 

Leckmere  v.  Thorowgood,  3  Mod.  926,  has  been  cited,  but 
if  possible  it  is  worse  reported  than  Bayly  v.  Bunning^  and  the 
only  point  was,  that  a  man  shall  not  be  made  a  trespasser  by 
relatiofl,  a  point  confirmed  in  Smith  v.  MiUes  (a).  The  deci- 
sion in  the  action  of  trover,  Coles  v.  Davis  (6),  is  but  a  nisi 
prius  decision. 

Take  thiis  case  then  upon  legal  principles,  independent  of 
all  authority.  The  bankrupt  acts  say,  that  the  commissioners 
shall  deal  with  all  the  personal  property  of  the  bankrupt,  of 
which  no  execution  is  served  and  executed  at  the  time  he 
becomes  bankrupt.  How  deal  with  it?  By  assigning  it  to 
the  assignees.  Jn  order  to  effectuate  this  intention  of  the 
legislature,  it  was  absolutely  necessary  to  hold,  that  the 
property  was  in  the  assignees  by  relation  from  the  time  of 
the  act  of  bankruptcy ;  otherwise  there  would  have  been  no 
mode  of  recovering  the  personal  property  which  had  been 
disposed  of  between  the  act  of  bankruptcy  and  the  assign- 
ment. This  relation  is  created  by  the  statutes  of  bank- 
ruptcy in  efR^t,  as  much  as  if  it  had  been  expfessly  enacted^ 
and  manifestly  binds  all  persons  except  the  king,  who  is 
not  named  in  those  statutes.  Now  the  action  of  trover, 
which  is  the  form  of  the  present  action,  is  founded  on  pro- 
perty, and  as  the  assignees  have  the  property  by  relation,  it 
follows  that  they  can  maintain  this  action  against  any  person 
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Thenglit  of  the  tndtr  to  bs  own  property  is  mdefeasiUe 
riglrt.    Tffl  the  commitsioD  iaraes,  die  property  renuiai  m 
him ;  but  be  holds  it  from  the  time  of  the  ad  of  bankrviptcy, 
liable  to  be  defeated  by  the  procecdiiiga  imder  a  coramiatioD, 
and  tulijeet  to  the  rights,  whidi,  in  the  erect  of  a  oonmis- 
aion,  the  assignees  may  acquire  to  it.     In  the  menn  tiriM, 
this  possibility  of  a  right  accraing  to  assignees  under  a  con- 
mission,  a£R>rd8  no  legal  answer  to  a  sberifffor  not  executing 
tbe  writ  directed  to  him:  but  if  he  has  reason  to  apprehend 
a  commission,  he  may  ask  for  an  indemnity,  and  in  case  a 
aacisiactory  one  be  not  given,  he  may  apply  to  the  court  ibr 
time  to  return  the  writ,  till  it  can  be  ascertained  wbether  a 
commission  is  intended  to  be  iseued.    Some  risk,  indeed, 
will  be  incurred  by  the  sheriff,  and  if  he  is  necessarily  to  be 
protected  from  all  risk,  an  exception  in  bis  finTour  must  he 
im{^ed  by  law.     But  it  is  to  be  recollected  that  the  office  of 
sheriff  is  in  its  nature  an  office  of  risk.     It  is  not  for  us  now 
to  consider  whether  the  policy  of  the  law,  wliicfa  has  made  it 
so,  is  or  is  not  founded  on  wise  principles.    But  so  the  law 
has  made  it,  and  so  it  must  be  treated  in  courts  of  justice. 
The  sheriff  is  bound  by  statute  to  permit  a  defendant,  who 
is  arrested,  to  go  at  large  upon  bail;  yet  if  baiU  apparentiy 
or  even  actually  responsible  at  the  time,  become  insolvent 
before  the  return  of  the  writ,  the  sheriff  must  render  the  de- 
fendant or  pay  the  debt     This  is  a  hardship  upon  the  she* 
riff,  imposed  by  the  operation  of  the  statute  Hat.  6.    No 
difficulty,  however,  is  found  in  obtaining  persons  willing  to 
undergo  this  responsibility :  the  oflSce  being  an  office  of  profit 
as  wen  as  of  risk.     If,  therefore,  the  liability  of  the  aberiff 
in  the  present  case  were  now  to  be  considered  for  the  first 
time,  I  think  that  his  title  to  an  exemption  from  the  general 
operation  of  the  bankruptcy  law  would  be  very  far  firom 
dear.     To  me,  however,  it  appears  that  the  question  ought 
not  at  the  present  day  to  be  considered  as  open  to  discus- 
sion.    The  interpretation  of  the  statute  law,  as  weU  as  of  the 
oommon  law,  is  to  be  sought  for  in  the  doctrines  promul* 
gated  and  acted  upon  in  courts  of  justice.    It  may  be  ad* 
mitted,  indeed,  that  ^he  express  provisions  of  a  statute  can- 
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not  be  overturned  by  the  authority  of  a  court,  but  upon  Ae        18I19. 

propriety  of  admitting  an  implied  exception,  in  the  iabsenee       ^"^^"^^ 

of  expreas  words,  the  authority  of  the  courts  has  the  same     ^^^  Othcn 

weight  as  upon  questions  of  common  law :  their  decisions  '">' 

give  the  rule  by  which  the  profession  is  guided  in  advisioig    ^^^  Qtbors, 

parties   upon  their  respective  rights;  and  to  question  their 

correctness,  after  they  have  been  recognized  and  acted  upon 

for  a  long  series  of  years,  is  not  only  to  introduce  uncertainty' 

upon  the  point  under  immediate  consideration,  but  to  ea* 

courage  resistance  to  established  rules,  by  holding  out  to  in* 

genious  persons  a  prospect  of  overturning  them  upon  subde 

and   refined  distinctions.      If  the  judgment  in   Cooper  v.* 

Ckitty  be  considered  with  reference  to  the  facts  of  that  case 

only,  it  will  not  amount  to  an  authority  upon  the  point  now 

under  discussion,  since  it  appears  that  the  sale  by  the  sheriff 

took  place  not  only  after  the  date  of  the  commission  but  after 

the  assignment     But  the  authority  of  considered  judgments 

is  not  to  be  confined  to  the  point  actually  adjudged.     The 

reasoning  of  Lord  Man^ldf  in  delivering  the  judgment  of 

the  court,  appears  to  take  a  wider  range  than  the  particular 

facts  of  the  case  required.     He  begins  by  saying  that  the 

law  defining  the  action  of  trover,  and  the  grounds  upon 

which  the  plaintiff  is  entitled  to  recover  in  it,  will  go  a  great 

way  towards  the  understanding,  and  consequently  towards 

the  solution,  oi  the  question  in  that  particular  case.     In 

form,  he  says,  it  is  a  fiction— in  substance,  a  remedy  to  re"* 

cover  the  value  of  personal  chattels  converted  by  another  to 

his  own  use ;  that  it  lies  in  many  cases  where  the  defendant 

has  got  the  possession  lawfully ;  that  two  things  are  neces* 

sary  to  be  proved,  property' in  the  plaintiff  and  a  wrongful 

conversion  by  the  defendant. 

After  laying  it  down  that  dispositions  by  process  of  law  are 
upon  the  same  footing  with  dispositions  by  the  party ;  and 
that  to  be  vested  they  must  be  completed  before  the  act  of 
bankruptcy,  he  says, ''  Therefore  as  to  the  first  point,  it  is 
not  clear  that  the  property  was  in  the  plaintiff  as  and  from 
the  4th  December^  when  the  act  of  bankruptcy  was  com- 
mitted.   Sdly.  The  only  question  there  is,  whether  the  de* 
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fendant  is  guilty  of  wrongful  conversion.  That  the  con- 
version itself  was  wronglul  is  manifest*  The  sheriff  had  do 
authority  to  sell  the  goods  of  the  plaintiff,  butof  JoIjuodIt.*' 

Here  the  right  to  the  property  disposed  of  is  made  the  test 
of  the  wrongful  conversion.  Lord  Man^eld  then  proceeds  to 
consider  whether  the  defendant  was  excusable,  though  the 
act  of  conversion  was  wrongful.  As  to  which,  he  says, 
*'  Though  the  statutes  rescind  contracts  and  executions  not 
complete  before  the  act  of  bankruptcy,  they  do  not  make 
men  trespassers  or  criminals  by  relation.  But  the  injury 
complained  of  (that  is,  in  the  action  of  trover)  is  the  wrong- 
ful conversion.  The  sheriff  acts  at  his  peril  and  is  answer- 
able for  all  mistakes.  None  of  the  cases  authorize  the  she- 
riff to  sell  the  goods  of  a  third  person.**  Here  the  distinc- 
tion between  trespass  and  trover  appears  to  be  distinctly 
taken.  The  injury  complained  of  in  trespass  is  the  unlawful 
force:  in  trover  the  wrongful  conversion  of  property.  The 
mere  act  of  force  is  eirtr^etf  if  committed  before  an  assignment 
in  fact ;  but  if  a  conversion  takes  place,  the  person  to  whom 
the  law  ascribes  the  property,  is  entitled  to  a  compensation 
for  his  loss,  from  the  person,  whoever  he  may  be,  that  has 
converted  his  property. 

It  had  been  determined  in  the  case  of  Bayfy  v.  Bunniiig{a\ 
that  a  sheriff,  who  had  taken  goods  in  execution  after  an  act  of 
bankruptcy,  was  not  liable  to  the  assignees  in  an  action  of 
trover.  The  dates  and  special  finding  of  the  jury,  as  they 
appear  upon  the  special  verdict,  have  been  already  stated  (b\ 
It  is  very  material  to  observe  that  in  this  case  there  was  no 
sale ;  nothing  was  done  with  respect  to  the  goods  beyond  the 
first  taking  possession  under  the  writ  by  the  officer,  in  whose 
hands  they  still  remained  when  the  action  was  brought,  and  the 
sole  question  referred  to  the  court  by  the  jury  was,  whether 
this  taking  amounted  to  a  conversion :  the  defendant  was  en- 
titled to  a  verdict,  for  the  demand  and  refusal  stated  in  the 
special  verdict,  though  evidence  of  a  conversion,  could  not  be 
taken  to  amount  to  an  actual  conversion  ;  a  point  whidi  had 

(a)  16  Car.  9.    Reported  1  Lev.  173  $  1  Sid.  t7« ;  t  Keb.  51 
(h)  See  ante,  6^f,  6^,  631. 
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been  settled  long  before  the  case  in  quefltion,  having  been 
laid  down  as  clear  in  10  Coke's  ReportSf  56,  57 1  the  case  of 
The  Chancellor  of  Oxford.  According  to  the  report  in  Levinz, 
IVyndham  said,  that  notwithstanding  the  serving  of  the  writ, 
the  goods  are  subject  to  the  disposal  of  the  commissioners  ; 
but  he,  Twysden,  and  Kelynge,  all  agree  that  the  issue  was 
found  for  the  defendant;  for  the  iaking  by  him  was  lawful 
by  virtue  of  the  writ.  Siderfin  says,  the  court  delivered  their 
opinion  that  the  goods  were  liable  from  the  time  of  the  teste 
of  the  Jf.  Ja- ;  and  this  shall  be  said  to  be  cmanatio  breoU^  al- 
though it  was  in  fact  at  another  time.  And  as  to  the  other 
point  they  were  clearly  of  opinion  that  the  bailiff  was  not  liable 
in  trovery  for  that  the  sheriff  (m  the  case  is  found)  took  the 
goods  lawfully.  According  to  Keble,  Keeling,  C.  J.,  said  the 
special  conclusion  being  on  the  takings  the  officer  is  not 
punishable. 

The  case  of  Bayly  v.  Bunning,  therefore,  is  not  an  au- 
thority for  the  sheriff  where  there  has  been  an  actual  sale : 
and  so  Lord  Mansfield  appears  clearly  to  have  thought.  And 
with  respect  even  to  the  original  taking,  that  case  is  distin- 
guishable from  executions  of  a  later  date.  For  though  the 
writ  of  fi.fa.  had  been  delivered  to  the  sheriff  after  an  act 
of  bankruptcy,  it  was  tested  before,  and  having  been  issued 
in  a  case  which  occurred  before  the  statute,  29  Car.  2.  c.  S. 
did  then  bind  the  goods  from  the  teste,  upon  which  point 
much  reliance  was  placed :  accordingly  Lord  Mansfield  ob- 
serves, that  in  the  case  of  Bayly  v.  Bunning,  the  goods  were 
clearly  bound  by  the  teste,  and  then  adds,  '*  the  question  re- 
ferred by  the  special  verdict  was  upon  the  taking,  viz. 
whether  the  party  was  guilty  on  the  taking,  and  the  court 
excuse  the  bailiff  for  his  innocent  executing  of  the  writ." — 
The  act  of  taking  seems  to  have  been  treated  as  an  act  of 
excusable  trespass,  either  on  account  of  the  teste,  or  the 
character  of  the  officer ;  and  independently  of  the  taking, 
there  was  no  conversion. 

It  is  remarkable  that  Siderfin,  af\er  stating  the  argument 
for  the  bailiff,  that  he  ought  not  to  be  found  guilty,  because 
he  had  only  performed  his  duly,  and  not  converted  the 
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goods  to  his  own  use,  adds,  "  Qtuere,  for  it  was  affirmed  that 
the  practice  is,  that  the  hailiff  shall  he  found  guilty  if  the 
party  was  then  a  bankrupt." 

It  is  said  in  Lord  Raymont^  Rep.  724,  to  have  been  ruled 
by  Lord  HoU,  C.  J.  at  not  prtti«,  10  WM.  3.  if  after  a 
bankruptcy  the  sheriflTupon  a  writ  o£JLfa»  seizes  the  goods 
and  sells  them,  and  a  commission  of  bankruptcy  is  granted, 
the  assignee  of  the  commission  may  maintain  trover  against 
the  vendee  of  the  goods^  Imt  no  action  will  Ue  agtumi  the 
sheriff,  because  he  obeyed  the  writ.  The  latter  part  of  this 
proposition' is  the  verv  point  now  contended  for,  to  which  it 
appea(rs,  from  his  remai'ks  on  Lord  Raymonds  notes,  that 
Lord  Mansfield  did  not  assent.  He  says,  the  notes  were 
taken  when  Lord  Raymond  was  young,  as  short  notes  for  hit 
own  'Use ;  and  are  too  incorrect  and  inaccurate  t^  be  rdied 
on  as  authorities ;  that  it  might  not  at  all  be  material  to  at- 
tend to  the  distinction  between  trespass  and  trover;  that  the 
passage  in  questbn  was  a  loose  note  of  what  was  said  o&tler, 
and  manifestly  refers  to  the  case  of  Bayly  y.  Bunning ;  hot 
is^no  authority  in  the  present  case. 

l€  must  be  admitted,  however,  that  Lord  Mansfeld,  in 
several  parts  o£  his  judgment,  notices  and  avails  himself  of 
the  sale  in  Cooper  v'.  Chttty  behig  subsequent  to  the  com- 
mission  and  assignment.  Thud  in  commenting  upon  CoU  r. 
JDorteys,  he  says,  *'  Besides,  the  case  there  put  is  of  a  sale  hy 
the  shtr^t  hefotethe  commission,  and  the  conversion  might  he  as 
excusableas  the  taking,  because  he  obeyed  the  writ,  whereas 
here  the  goods  wer^  nbt  sold  till  after  both  commission  si^d 
assignment.'*  Again,  '^  the  taking  in  Cooper  y,  Chttty  was 
innocent*  and  in  that  sedse^ lawful,  but  as  a  ground  to  sup- 
port a  conversion  by  sale  aA^r  a  commission  publicly  taken 
out,  andaa  aefttial  assignrnentmade,  it  was  not  lawfUr—and  at 
the  conclusion^  **  the  gist  of  this  action  is  the  wrongful  coo- 
version,  by  the  aale!  and  false  return  long  after  the  commis- 
sion and  assignment." 

A  question  might,  therefore,  fkirly  be  raised,  whether  the 
proposition  «sciibed  to  Lord  H<At  was  intended  to  be  denied 
by  Lord  Mmsfield,  or  only  t6  be  distinguished  from  the  case 
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in  judgment.  It  is  scarcely  possible  that  such  a  point  should  be 
long  suffered  to  remain  in  doubt,  since  it  must  have  been  of 
frequent  occurrence;  and  if  the  general  reasoning  of  Lord 
Mansfield^  and  his  particular  observation  respecting  Lord 
Raymond^%  note,  have  from  the  year  1756  been  treated  in 
practice  and  in  judgment  as  contradictory  to  the  point 
therein  stated,  the  point  ought  to  be  considered  as  over- 
ruled. Two  passages,  apparently  inconsistent  with  each 
other,  have  been  cited  on  the  authority  of  Sir  William  Black" 
iUme,  In  his  report  of  Cooper  v.  Ckilty,  he  states  Lord 
Mantfield  to  have  said,  "  But  had  the  sale  been  imme- 
diately afVer  the  seizure,  still  the  sheriff  would  hava  been 
liable;  and  in  his  report  of  Timbrel  v.  MilU^  he  states  that 
the  whole  Court  declared  that  it  was  allowed  in  Cooper 
V.  Chittffi  that  if  the  sheriff  levies  the  money  and  pays  it  to 
the  plaintiff,  before  any  commission  issued  and  without 
notice  of  the  act  of  bankruptcy ,  he  will  at  all  events  be  safe/* 
It  is  not  likely  that  both  these  passages  should  have  betit 
lettered  by  Lord  Mans/leld u^n  the  same  occasion;  and  as  no 
notice  is  taken  of  either  of  them,  either  in  the  report  of  Sir 
James  Burrow,  or  in  that  of  Lord  Kenyon^  little  reliance  can 
be  placed  upon  them.  No  question  appears  to  have  been 
raised  respecting  the  effect  of  the  judgment  in  Cooper  ▼• 
CUtiyy  till  in  the  year  1807,  in  the  case  of  Potter  v.  Starkie* 
But  in  the  mean  time  we  find  the  principle  supposed  to  be 
established  stated  in  practical  books,  and  assumed  ineourts 
of  justice.  In  the  editions  of  Cooked  Bankrupt  Law,  pub- 
lished many  years  before  the  case  of  Potter  v.  Starkie,  it  is 
said  '*  the  sheriff  who  executed  Siji.fa,  upon  the  bankrupt's 
goods,  after  act  of  bankruptcy  committed  and  before  tho 
issuing  of  a  commission,  is  not  a  trespasser,  but  the  assignees 
nay  maintain  trover  against  him."  In  GwillMs  edition  of 
Bacon's  Abridgment,  published  in  1 798,  tit.  Bankrupt,  it  is  said 
*<  It  seemeth  to  have  been  formerly  very  much  doubted 
whether  the  assignees  could  maintain  any  action  against  an 
officer  who  had  the  goods  of  a  bankrupt  in  execution,  after  aa 
act  of  bankruptcy  and  before  the  issuing  a  com)9ai99ion ;  but 
it  is  now  settled  the  assignees  may  in  such  case  bring  trover 
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•gAinat  him,  diough  the  rdation  ihidi  not  opeiate  to  mb 
bim  a  trttpaswr." 

The  dutinctioD  with  respect  to  the  liabili^  oC  the  ilierif 
in  trover,  though  exempt  from  an  action  of  tie^assf  has  beta 
expreialy  recognised  in  1786|  in  Sa^k  v«  Af iib  (aj^  at  t>ti- 
bliahed  by  Cooper  v.  ChUty. 

In  Hiickim  v.  Campbell  (Jt)^  only  sixteen  years  after  Cmftr 
▼<  Chitiyt  which  was  an  action  of  indebitattis  ummjA 
against  an  execution  creditor  for  the  anauBt  of  debt  kriad 
after  the  act  of  bankruptcy,  but  before  the  coBunbiMRii 
JDe  Grcy^  liOrd  Chief  Justice,  in  delivering  the  opinioa  of  tbi 
judges^  (of  whom  Sir  W.  Bhckstimtt  who  veporta  ths  csm, 
was  one,)  says  *'  that  tha  legal  effect  of  an  act  of  bankmptef 
oommitted  by  a  trader,  is  to  put  it  in  the  powE«r  of  tks  eoo* 
missioners  by  relation  to  diveal  the  pK^erty  of  ths  bink« 
rupt  ftom  that  time,  in  case  a  commisrioa  is  aftsrvaidi 
iuued."  This  relation  takes  place  in  every  inatanoe  bat  thou 
eEcepted  by  the  state.  1  Jac.  1,  £1  Jac  1,  aad  19  Gcs.  S ; 
aaeotttions  are  not  among  those  excepted  €aaoB>  bat  tit 
efilpresriy  declared  void  by  the  stat«  £1  Jm.  1.  Yet  est* 
withstanding  this  transfer  of  the  property  by  relsite  da 
sheriff  is  certainly  fie  trespuen  by  taking  die  goods  in  eMca- 
tion  after  the  act  of  bankruptcy  and  before  the  oommissiaB  ii- 
sued.  So  ruled  in  Lnkmett  v.  Tkorogooi  {e\  and  in  OMft 
V.  Ckiity  (d).  But  by  eeUing  the  sheriff  coav^s  the  goods,  tai 
then  trover  is  B»intainable  against  Uie  sheriff,  or  his  veadM^ 
or  the  plaintiff  in  the  original  action**'  A  fenatr  aetioa  bid 
been  brought  in  trover  against  the  sheriff  and  the  defendanC, 
in  which  there  was  a  verdict  and  judgment  for  tho  deftndiati 
aa  to  which  action  the  chief  justioe  observed,  "  as  tbcft 
was  dearly  a  convereion  before  the  act  of  trover,  ths  ooly 
question  could  be  on  the  property ;  thereby  intimating  thai 
if  the  goods  belonged  to  the  bankrupt  there  could  bs  oo 
dsfence.  And  according  to  the  report  of  the  aame  case, ' 
fVHiont  308^  tile  court  says  the  iction  brought  against  tbt 
sheriff  of  Surrey  and  the  defeadant  to  recover  the  valai 

(d)  1  T.  R.  4.  (b)  2  Bla.  Rep.  8t9,  T.  T.  IS  Oi9,  & 

(c)  Comb.  US,  1  Show  IS,  5  Mod.  SSS. 

(d)  1  Bla.  65, 1  Ken.  S95, 1  Bun.  SO* 
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laltell  in  es^cutfon,  Was  w«ll  ktdi"     In  the  tmU  of  Menk^m       1IS8. 
V.  EdmoKum  (a),  the  act  of  bankruptcy  took  pkca  in  Decern*      Vi^n^ 
ber  1796,  the  exeotttlon  6n  90  Marti  1797,  and  the  Com-    a^^Otlu^ 
fnlliion  faaued  m  the  June  following.    The  execution  eredl-  t . 

tat  hating  accompanied  the  sheriff's  officer  at  the  time  i^  ^  QttefSi 
the  execution,  he  was  sued  by  the  assignees  in  trover,  and 
it  being  objected  that  the  action  should  have  been  brought 
against  the  sheriff,  in  whose  hands  the  money  remained,  it 
Was  not  contended  that  the  action  might  not  have  been 
maintained  against  Atm.  Efre  C.  J.  aAer  stating  that  he  had 
some  doubt  at  first  whether  the  action  should  not  have  be^n 
brought  for  the  money,  as  the  execution  had  been  regularly 
Made  under  the  authority  of  the  law,  and  the  goods  regularly 
soM,  Observed  «  there  is  a  fact  however  in  this,  case  which 
derfd^s  the  point,  visi  that  the  defendant  was  in  company 
With  the  sheriff's  officer  at  the  time  of  the  exeention.  By 
A«  eaae  cited  (t)  it  appears  that  trover  may  be  maintained 
igainst  the  party  himself  if  he  give  bond  to  the  sheriff^ 
because  that  is  equal  to  intermeddling ;  actual  intermeddling 
ihettfore  must  be  equal  to  giving  a  bond."  Here  the  liability 
of  th^  sheriff  himself  seems  to  have  been  assumed,  and  th^ 
liartic^tion  of  the  defendant  in  bis  act  is  suted  as  the 
ground  of  his  liability.  In  the  year  1807  the  point  now  in 
ijuestion  wss  distinctly  made  before  Mr.  Baron  fFeed^  in 
Potter  Yt  Si^rkki  and  that  Judge,  whose  practical  experienee 
as  well  as  learning  are  well  known,  held  the  sheriff  liable,  in 
which  he  was  confirmed  by  the  Coutt  of  Exchequer.  Eight 
years  aftdr  this  the  case  ofPTt/at  v.  Blades  (c)  occurred  before 
kiord  Ettenborough,  in  which  the  act  of  bankruptcy  having 
taken  place  on  the  8th  December,  the  goods  were  seised  and 
carried  to  a  broker  on  the  8th  February,  and  the  commission 
issued  on  the  ISth  of  the  same  month ;  and  Lord  Ellen" 
borough  held,  in  trover  against  the  sheriff,  that  the  temoval 
was  a  sufficient  conversion  to  support  the  action,  though  the 
goods  were  never  sold,  but  remained  at  the  broker's  in  con- 
sequence of  a  notice  not  to  sell ;  and  though  no  demand  of 

(a)  1  Bos.  &  P.  369.  (6)  Rutt  ▼•  Mahn,  6tr.  096* 

(c)  d  Csmpb.  396.  ... 

VV  ft 
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18KL  the  goods  bad  been  imdey  no  objection  wm  made  U>  d^e 

^f^  liability  of  the  sberiff  to  answer  for  the  conveisioo.     |& 

and  Ocbcfi  l^^lt  eight  yeais  after  that,  the  point  was  again  .raised  ia 


•*•  Zaasrvf  y.  Wmikmam  (a),  in  the  time  of  Lord  Chief  Josdee 

j^  Otbeis.    ^^^  when  the  Court  of  Common  Pfeas*  after  an  aignment 


in  which  Bajf(if  ▼.  Bmmmmg  and  other  old  cases  were  cited, 
decided  gainst  the  sherilC  Mr.  Justice  Bmrrtmgk  sayiog,  that 
the  point  was  settled  long  before  he  knew  Westminster  HslL 
Again  in  1 828,  in  Price  t.  Heij^ar  (6),  in  the  time  of  Lord  Chief 
Jusdoe  Best^  the  same  coptrt  came  to  a  simiUr  detenninatioo. 
Xbe  judgment  of  that  court  io  Cariislc  v,Gariaadt(c)  in  18^1, 
in  die  dme  of  the  present  Lo^rd  Chief  Justice,  was  conform* 
able  to  the  fi^rmer  decisions.  Finally^  in  the  same -year 
1831,  the  Court  of  King's  Bench  in  Diihrn  r.  LaagUy  {d\  also 
decided  in  the  same  manper  against  the  sherifld  Upon  that 
occasion  the  noble  and  learned  lord  whose  loss  we  so  recendy 
have  had  occasion  to  deplore  (Lord  Tentardem)  expressed 
the  opinion  of  the  court  in  the  terms  which  I  desire  to^adopt, 
and  with  which  I  shall  nq^  conclude.  "  He  (the  sheriff)  .must 
ob^  the  writ^  but  he  Js  also  required  to  know  whose  goods 
he  tal^^^  .1,  think  in  thisf  case  we  ought  to  say  that  we  oao- 
sider  ourselves  bound  by  the  many  deciuops  which  have 
taken  place  e8tabli9biDg  the  liability  of  the  sheriff." 

I.am  of.  opinion  that  the  judgment  of  the  Court  of  Exche* 
qneribrihe  pendant. /qrtfva. ought  to  be  reversed. 

Mr.  Justice  Oasei.ee. — Upon  the  best  consideradon  I 
have  been  able  to  give  to  this  case,  ](  am  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  ought  to  be  afBrmed; 
and  although  I  am  sorry  to  have  the  misfortune  of  differiif 
from  those  of  my  learned  brothers  who  have  preceded  me, 
and  also  of  those  who  are  to  succeed  me  upon  this  occasion, 
it  is  a.  matter  of  great  consolation  to  me  that  I  am  supported 
b^  the  unanimous  opinion  of  the  Court  of  Exchequer. 

The  reasons  upon  which  that  judgment  is  founded  are  so 
fully,  and  to  me  so  sadsfactorily  stated  by  the  Lord  Chief  Baronl 


s 


(«)  5  B..  M«ore,  31^  (b)  4  Biag.  597. 

(c>  7  Bfaig.  f98.  .        (d}afi«&^Ad.m. 
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judgment,  in  the  reports  of  the  case  in  2  Tt/rwhUt,  17/  and  2' 
Cromptan  and  Jervis,  that  t  should  consider  myself  giWtf  bPkn 
unnecessary  waste  of  tinie  Were  I  to  repeitt  them  tieVel'  f  )ihotid '  n^^otheti^ 
run  a  considerahle  risk  of  weakening  their  imprei^dlon  WeireT  to  *  v.' 

attempt  to  state  them  in  any  other  lerms.    "f  hete  1^'cfertkinly.       a  OAerg;- 
great  weight  m  the  argument  that  the  decisions  in'  Cooptt  abd 
Chitiy^  and  many  more  recent  cases,  are  contradictbry  l!6  th^t 
of  the  Court  of  Exchequer ;  and"  if  they  had  corres^'biided 
with  the  older  cases,  so  that  there  had  been  ^  coti&tailt  cotirse 
of  decision  in  the  same  way,  I  should  have  very  tnuch  Mkii' 
tated  before  venturing  to  brealt  in  upon  it;  and  it'  i^  tothfaf 
consideration!  attribute  my  bavlng  cbh cur iied  In  the  judgnfk^t 
given  by  the  Court  of  Common  IHea^,  in  the  case  of  Price  V. 
Hfljfar,  having  always  considei'ed  that  if  the  )iaih  ivei'ift  anew 
one,  the  sheriff  was  undoubtedly  entitled  to  pfotectioni'  ^Ih- 
dependently,  however,  of  the  circunistiahcie  that  in  ihk  daise  of 
Cooper  V.  CAifiy,  and  many  of  the  subse^u^nt  ^l^^s,  th^  ak^ 
of  the  sheriff  after  he  had  notice  6t  the  batikrt^ptljy  i^eVe  aruf- 
ficientto  support  the  decision  of  those  cases,  it  a[!»peai^'t6itoe' 
that  the  earlier  cases  are  aiitliortties  in  favotir  of^  ihe  kl/ei^iff, 
and  therefore  that  in  affirming  the  judgm^ilt  bf  tlie  Coiift  of 
Exchequer  on  this  occasidn,  we  should  h'6t  be  bv^f  Hitrfng 
the  constant  course  of  the  authorities  upon  the  ^lih^ect,  Mt 
restoring  the  law  as  it  was  laid  down  &tii  lifted  upon  fttthe  ' 
reign  of  Charles  //.and  from  thence  downWatdk  tb  th^  time* 
of  the  decision  in  ^he  case  of  Cooper  v.  Chitty.    Upon  consi- 
dering the  several  reports  of  the  case  oi  Eayfy  v.  Bunningf  it 
18  not  quite  clear  that  the  allegation  in  the  judgment  of  the 
Court  of  Exchequer^  that  in  deciding  the  case  pf  Bg^lj/  v» 
Bunnwgt  the  court  disallowed  thp  objections  that  the  goods 
were  to  be  considered  as  bound  by  the  t^ste  of  the  writ  of 
«x<ecution,  whi^h  was  before  the  act  of  bankruptcy,  and 
allowed  the  other  objection,  viz*  that  the  taking  was  lawful  m 
respect  of  the  cliaractera  of  the  persons  by  whom  it  wa» 
Qwde,  is  quite  accurate ;  for  although  the  latter  was  clearly 
•ne*  of  the  grounds  of  the  decision,  it  is  not  so  clear  that  it 
the  only  one.-  ; 

The:  report,  in  Levmi  concludes  thus—"  And  aftorwaids  in. 
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V. 

Bains 
aid  Otkm. 


Eaiter  tenii,  18  Cmr,  S,  jodgment  was  given  tw  ^  deftad»t, ' 
he  being  an  officer,  obliged  to  execute  the  writ,  who  oould  not 
be  aware  of  any  aets  of  bankruptcy,  or  know  that  any  ef  then 
would  be  acted  upon."  The  report  in  Suhiiiii,  autea,  tbst  tb» 
court  aa  to  the  other  points,  viz,  the  character  of  the  aherifl» 
were  dear  that  the  bailiff  is  not  guilty  of /rover,  fer  that  ili^ 
sheriff  took  back  the  goods  lawfully. 

During  the  argument  of  this  case  in  the  €oiirt  of  Brror,  a 
doubt  was  thrown  out  whether  the  case  of  Bayfy  v.  BMwung 
was  an  action  of  trover,  and  it  was  suggested  that  k  might 
be  an  action  of  trespass,  and  so  reconcile  all  the  cases.  The 
original  roll  has  therefore  been  inspected,  and  it  thereby 
clearly  appears  that  the  form  of  action  was  trover. 


Mr.  Justice  LiTTtEDAiB. — ^Itis  admitted  on  all  bands  that, 
as  fkr  as  relates  to  the  judgment  creditor,  if  he  interferea  m  the 
sale,  or  receives  the  produce  after  the  sale,  and  also  as  to  tke 
vendee  of  the  sheriff  or  other  officer,  that  the  goods  of  tba 
bankrupt  are,  upon  the  assignment  to  the  assignees,  vested  in 
them  by  relation  to  the  act  of  bankruptcy,  so  as  to  avoid  all 
mesne  aets  and  dispositions ;  and  that,  both  upon  the  words 
of  the  acts  of  parliament,  the  uniform  construction  that  has 
been  put  upon  those  acts,  and  the  policy  of  the  baskrapt 
laws:  and  therefore  I  do  not  think  it  necessary  to  advert  to 
any  authorities  as  to  the  ground  or  effitet  of  relations  eidMr 
at  common  law  or  by  any  acts  of  parliament.  The  words  of 
the  act  of  parliament  relating  to  bankruptcy  are  gcaery,  and 
make  no  exceptions  as  to  the  persons  to  be  bound,  only,  in- 
deed, that  as  the  king  is  not  named  in  them,  they  do  not 
aAct  the  crown  till  there  is  an  actual  assignment  of  the  prw« 
perty.  But  it  is  contended  on  the  behalf  of  the  defendanti 
that  he  is  to  be  exempted  from  liability  fbr  seising  and  sett* 
ing,  if  he  has  no  notice  of  an  act  of  bankruptcy;  aoA  he  eon* 
tends  this  upon  two  grounds — 1st.  That  the  older  statutes  of 
93  ft  84  Hen,  S.  c.  4.,  13  Eiiz.  c.  7.,  1  Jawies  1.  e.  19.9  •b' 
B  Gm.  f .  e.  30.,  do  not  extend  to  the  sheriff  at  aD,  and  that 
the  last  statute,  6  Geo.  4.  c.  16.,  does  not  increase  dieliahOfiy 
•r  the  sheriff,    f  be  statute  of  Hm.  6.  saya,  Ae  sale  by  ilie 
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eesi»iitioiier»  abaU  be  good  and  eflPectual  against  bank*        1888. 
mpUy  thair  hciri  and  axecutori,  as  though  the  aale  had  been      ^^^^>^^^ 
raada  by  the  bankrupt  at  hit  own  free  will  and  liberty.    The    ^^^  Oihert 
IS  Etiju  c.  7.  ••  fL  saySy  the  sale  by  the  commiaaione rs  aball  v- 

be  good  and  effectual  againat  (after  an  enumeration  of  vari-  ^^  Otberi. 
ooa  deforiptiona  of  persons)  all  other  persons  clainiiBg  byi 
from,  or  under  the  bankrupt,  by  any  act  had,  made  or  done 
after  be  ahall  become  bankrupt.  The  other  acts  of  1  Jama  1  •» 
19  Jmma  1.  and  5  Geo,  2«  as  to  the  sale  or  assignment  by  the 
coramiaaioners,  all  refer  to  the  statute  of  Eliz.^  and  no  fresh 
powers  are  given  to  the  commissioners,  except  that  the  26th 
seetion  of  5  Gfp.  S.  directs  the  commissioners  to  aasign  to  the 
assignee  for  the  general  benefit  of  creditors  who  prove  theif 
debts.  But  I  think  that  the  words  of  the  statute  of  £/u.  are 
sufficient  to  bind  the  sheriff;  for  though  he  does  not  daim  as 
to  any  beneficial  interest  from  the  bankrupt,  yet  he  claims  to 
ifK  for  the  purpose  of  paying  over  the  proceeds  to  the  cre- 
ditors of  the  bankrupt,  and  the  person  to  whom  he  sells  cer- 
tainly daims  under  the  bankruptcy;  and  it  would  be  some- 
what extraordinary  if  the  sheriff,  who  sells  under  such 
circuBiataBces,  was  to  be  excepted  out  of  the  operation  of  the 
statute.  I  may  observe,  that  I  am  not  aware  that  this  point 
has  ever  been  raised  before,  which,  if  there  had  been  any  ground 
fiwr  ity  would  aurely  have  been  done,  considering  the  great 
variety  of  eases  in  which  this  subject  has  been  agitated  for  the 
last  170  years.  The  atatute  of  6  Geo.  4.  c.  16.  is  differently 
fxpreased  from  the  former  acta.  In  the  liSth  section  it  says* 
the  commissioners  are  to  assign  in  manner  after  directed ;  and 
dien  the  manner  is  directed  in  the  6dd  section,  which  contains 
no  such  words  as  are  contended  to  be  a  limitation  of  the  per- 
son bound*  But  I  do  not  consider  whether  this  enlarges  the 
power  of  the  commissioners  or  not,  because  I  think  the  former 
seta  extend  to  sheri£&  and  other  similar  public  officers. 

But  it  is  said  the  law  will  make  an  implied  exception 
in  fkyour  ot  the  sheriff,  or  other  persons  having  the  exe- 
ention  of  proceas,  because  they  are  bound  to  obey  the 
ki^[Vwrit;  and  that  it  would  be  very  hard  to  make  him 
liable  to  an  action  when  he  acts  accordmg  to  the  best  of 
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Balme 
ind  Otberi. 


his  judgment,  and  he  has  no  means  of  aaoertasDfng  whether 
the  debitor  has  or  has  not  oommilted  an  «ct  of  baokniplcj. 
With  regard  to  bis  being  a  public  €fficer»  and  that  lie  is 
bound  to  -^^y^the  king's  writ,  there 'k^ao  doubt  Imt  he  is, 
and  ixxxh^  execution  of  tksl  ^utgr  he  ongfat  to  be  protaclad. 
But  the  question, is,  dpeah^^aet  in  obedience  to  the  king's 
writ?  Th^tcpDinumds  him  to  jjdc^, the  goods  pfvf.;  but  bow 
can  they  1)e  aaid.to  .be  goodf  of  ^.  when  A*  hifnaelf  has  lost 
the  power  of  continuing  hv»,property,  and  whip  the  judgaaeBi 
creditor  has  no.digl^t  tq  haye  them-^  th^.goiads  of  ^.,  and 
when  the  persons  to  whom  the  sheriff  ,xriU.  s^l  baye  no  aoch 
right?  And.^)ie  jj^^ult  therefqre  is*.t)iat  iQstea^l  of  seiaing4he 
goods  of  A^  ]^^  eejaes  ithe  goods  of  the  assign^^.    But  it  may 
be  said  they  are  the  goods  of  A. ;  that  be  has  acquired  them; 
that  ^^  is  jq  pofsc^oa^-trieats  them  as hiji.oFn ;  .and  no  other 
person  has  yet  ajcquired  a  right  tA  them*    B^t  by  the  act  of 
bankrup^y  H^i^t  is  ,^  sp^,t  of  #t^p.  or,  pparH  .fixed  upon  them, 
wbicli^  fibpjug^  invisible  at  lirst^  is.  afterwards  brougbt  into 
light  \)y  t)ie,  commission,  {^  attach^a  upon  .tliem  so  aa  to 
destroy  all  property  in  th^  bankrupt;  .which  destruction  of 
prope^y,  though  not.app^f^i>t,at  the  time  of  the  levy,  after- 
wards, when  the  commisfeaopi^  and  assignment  take  places  i^w- 
rates  in  the  same  way  a%  if  t}ie  wholebad  been  known  at  first. 
As  to  the  hardship  ,upon.. the, sheriff,  the  general  policy 
of  the  bankrupt  laws  mak^ma^i  things  apparently  hard.  It 
is  very  )iard  that,  if  a  man  w^q  owes  a  trader  mooey,  and 
pays  it  to  him  b<mdJ4c  in  tbp,  ;ripgular  course  of  buaiDess, 
without  any  suspicion  of  an, .act  of  bankruptcy ;— or  if  a 
bankrupt  owes  i^oney,., which. he. pf-ys  to  a  creditor  in  the 
ordinary  course  of  busine^,  1|^ .  having  no  suspicion  that  an 
act  of  bankriiptcy  has,  )b^eo.  coipmittedi-T-qr  if  a  trader  sells 
his  estate  after  Ii^vi^^  committed  i^  secret  act.of  banknqUcy; 
— that  all  these  trpi^aptjoos  should}  be  rendered  invalid 
by  the^enisral  operations  of,  the  hanki^ipt  laws;   yet  it  is 
only  by  several  p^rticuL^r  ^ts  of.  parliament  applicable  to 
these  various  cases,,  that  the.  yarioiu  things  which  I  have 
enumerated  are  corrected  or  modified.    It  is  a  hardship  on  a 
sheriff  if  he  seizes  goods  of  which  the  debtor  is  in  possession 
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anfd  ajqiarent  ownership,  and  it  should  turn  out  that  the        18SS. 
poeaession  and  apparent  ownership  was  not  fraudulent,  that       ^^^^s/^ 
the  sheriff  should  be  liaUe;  and  yet  the  circumstances  may     i^^OtHeis 
be  such  as  that  the  sheriff  his  ntf  means  of  as^rtaining  the  v. 

ownership.  I  think  the  hkirdsbip  of  a  case  ouglit  not  to  ^^  Others, 
form  a  principle  on  which  the  law  should  act.  Sddiety  is  so 
formed  that  many  persons  fill  relations  which  af^p^r  to  en- 
dure great  hardships.  If  these  hardships  be  of  lilifficient 
importance  for  the  l^slature  to  interfere,  they' trill  do  so ; 
or  if  brought  before  the  coUrt,  th^y  will  fre^bentlyiilterfere, 
BO  as  to  rdieve  the  sheriff,  if  th^  la#  will  pifermit;  aknd  a  lafe 
act  of  parliament,  often  dilled  the  Interpleader  Act,  in  som^ 
degree  acts  as  a  relief  to  the  sheriff;  but  that  hits'  nothing  to 
do  with  his  general  liability. 

But  then  the  defendant  says;  that,  by  the  constrdctibhs 
which  have  heed  put  upon'  the  generltl  afdminikti^ation  'of  the 
bankrupt  law,  public  officers,  who'hiiVe  to  execute  process, 
are  protected  in  cases  likd  the  present';  and  that,  though  for  a 
number  of  years  bttck  there  are  ca!tes,'aAd'the  practice,  whtle 
these  cases  have  beeh  In  fbtte,  ha4  been  agaibst  sheriffs,  yet 
these  eases  and  pradfice  tire  not  according  to  law,  and  thtit' 
the  earlier  cases  are  contrary,  and  that  they  being  tlie  first 
that  occurred  after  tftd  biinkViipt  taw  was  introduced,  are  to 
be  regarded  il^'the  real  existing 'law,  not  to  be  overturned  by 
late  decisions,  and  more  piirticulaily,  as  the  defendant  says 
that  the  whole  of  these  modern  cases  knd  modem  practice 
has  been  founded  oti  mibafppri^heVisioh  of  the  case  of  Cooper 
V.  Ckiii^iff)^  and  that  in '  all  the  latter  eases  the  formed  de- 
cisions have^  not  been  sufficiently  brought  before'  the'  eburt. 
The  earliest  case'urg^  on  the  behalf  of  tlie'defendeintis 
Ary/^  V.  Brnining  (6),  where  the  Ji^dge^  s^^,  th6  sheriff^  taking 
was  lawful  by  virtue^  of  the  writ.  But  in  Sider/in  the  re- ' 
porter  makes  a  query.  '  For  it  is  affirmed  that  Ae'  practice  is, 
that  the  dieriff  shall  be  found  guilty,  if  the  party  wasnheh  a 
bankrupt.  The  special  verdict  has  been  examined  in  Ha^ty 
V.  Bumring,  and  it  appears  that  the  sheriff  liad  caused  to  be 

(a)  1  Burr.  SO;  1  Blac:  65;  1  Ken.  393. 
(6)  1  Ler.  173;  1  Sid.  S71. 
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18M.  made  the  money  df  the  goods,  dmtteb  aadwiiwef  tfct 
'"-^"'^^      banknipt,  but  that  diey  remauied  in  Ims  Iwndc,  and  he  hedaol 

Md  Other*  ^^  ^^  delivered  them  to  the  jadgneiit  ereditor.  Andthttil 
V.  etatea  a  demand  and  reAisal,  and  eondndet  with  aajing^  thtt 

aad  Qitben.  ^^^  ^^^  ignorant  whether  the  takmg  waa  iawfuL  Thiit|»- 
eiid  verdiet  is  qalte  iraperfeet;  there  ia  no  oonveiaian  hani, 
and  the  queetion  hy  the  jury  is,  whether  the  taking  was  kv- 
fti),  and  therefore  js  auch  an  nnperfeet  case ;  and  thi  saiy 
slight  way  in  which  it  is  mentioned  in  the  two  report^  mis 
the  ease  amount  to  very  little,  especially  aa  one  mfotut 
states  the  praetiee  to  be  contrary.  And  that  may  acooesi 
for  thi  hmgnage  of  the  jtidges  that  the  tMug  w«  h»tt 
and  whith  may  have  been  meant  to  apply  to  the  er^iad 
taking  only,  and  not  to  say  any  thing  whether,  if  the  gaok 
had  been  sold,  the  sheriff  would  be  UaMe.  This  ease,  hav* 
ever,  as  Au*  aa  it  goea,  ia  eonflmed  by  whatthe  eonrt  says  ia 
PkiHp9  V.  Tkomp§9H{4»y  2Vr»cr  v.  Ft^e  was  Tnearieasd  la 
Baghf  y*  Bmmwg;  it  ia  reported  in  1  Lewis.  %$t  ISMbjfti,  W, 
and  has  been  considered  as  applicable  to  the  pwasat  caw. 
That  was  an  action  of  trsspasa  against  te  ereditory  who  hsi 
obtained  judgment  and  levied  onder  a  jfrri  fmdm^  aad  te 
judgment  was  afterwards  set  aside  by  rule  of  court;  asl 
it  was  there  said  the  aheriff  was  not  liable,  became  he  aalel 
in  obedience  to  the  king's  writ;  and  that  there  is  a  diltauBSi 
between  the  party  and  the  aheriff  in  dmt  respeet.  There  h 
not  the  least  doubt  about  that  "Hie  sheriff  is  proleettd  by 
the  writ,  and  he  need  only  plead  diat  by  way  of  jaatifcariwi 
to  an  action  of  trespasi.  But  the  party  must  plead  the  judg- 
ment. The  sheriff  is  bound  to  obey  the  writy  but  dw 
party  must  show  that  be  had  authority  to  sue  out  Ae  «nt» 
and  that  authority  is  the  judgment.  If  the  perty  nas  ast 
bound  to  'show  the  judgment,  it  would  be  in  the  power  ef 
any  man,  who  had  obtained  no  judgment,  to  sue  oot  aey  sort 
of  writ  of  execution,  for  any  amount  that  he  thought  prsper. 
But  that  does  not  S{^y  to  the  present  case ;  here  the  writ 
direeta  the  aheriff  to  take  the  gooda  e#  ^„  Md  if  hedeei 
take  the  goods  of  A.^  it  is  impitteria)  to  him  whellittr  that 

(s)  3  Lev.  191. 
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WM  «iy  J^dgMtnt  agMiiat  A*  or  aot.    But  ih«  «MiplMt  jig  1 89l» 

that  be  doas  not  obey  tbe  UagV  wt  i(,  and  tbat  b^mgdivnf  ta4 .  *^  ^-^  ^ 

to  taka  ibe  goods  of  i^.»  he  takat  goods  which,  tbough  in  iba  ^^ ^  UtHsis 

possession  of  ^.,  ]ret  by  operation  of  iha  baaJifupt  law  they  v. 

il.    The  case  of  Ltdhmtn  ▼•  7Aors^foorf(a)  is  also  oited  im 

favour  of  the  dafandant.    That  was  aa  action  of  trespas# 

against  the  abariff.    One  of  tbe  points  in  dispute  was»  who** 

ther  iba  eiown,  under  an  extent,  or  the  party  under  a  fimi 

/aciat,  wan  entitled  to  tbe  goods.    But  tbe  court  said  Ibe 

sheri£i  irera  not  liaUa  in  thia  action,  and  tere  is  no  doubl 

but  that  aceordtng  to  the  modefa  eases  be  is  not  liable  in  Uiae- 

psss)  for  in  &mkh  ▼•  Jtfi/!2ff(^),  it  waa  held  that  an  action  of 

trespass  mil  not  lie  against  tbo  sheriff,  who  eeiaes  goods 

after  an  aet  of  bankruptcy  and  beftre  iNuing  a  c30inmisij#q« 

though  be  afterwarda  sells  them.    But  at  the  same  time  I 

must  obscrre,  that  in  tbe  report  of  JCecAsvsns  v.  Tkarogrndt  ia 

3  MvAtrm^  there  is  nothing  said  about  the  liability  of  Ibo  she^ 

riff.    Afterward  an  action  of  trover  waa  btougbt  agai&K 

Toplof^,  che  party,  and  Thangaoi  and  aootbef,  ftff  taking 

the  gooda,  and  it  ia  reportedia  1  Stmoirt  146,  and  H  V^Hlpih 

169,  they  pleaded  the  judgaaent  in  the  fiHnqer  action,  md  i( 

was  held  to  be  a  bar.    But  that  waa  decidedonly  on  tbe  teob^ 

nieal  grmind  of  law,  that  after  a  judgmott  for  the  d#leBdaAts 

in  treapaaa,  the  phnntiff  could  not  recover  in  an  nction  of 

trover  far  m  eaAveraiea  of  die  same  goods ;  but  there  is  not 

a  syllahla  said  m  the  latter  ease  aa  to  the  liability  Oif  the  sha* 

riff,  and  I  Aink  no  argument  can  he  i^ipUed  from  any  rea^ 

WNung  upoti  technicalities  and  tbe  fimn  of  action,  as  to  wha^ 

ther  tka  aheriff  is  liable  for  seising  and  selling  goods  under 

ciremnstanees  like  the  present*   Coles  v.  Z)<iw(c)  is  aleo  eited 

for  the  defrndant  Lord  Chief  Justice  HM  there  held^  that  the 

shaiiff  waa  not  liaUa  to  an  action  of  trover  under  oircuaasmees 

like  die  praaeat     That  case,  aa  &r  as  it  gQea»  is  ill  paint  for 

the  delbndsnt:  but  it  is  only  a  nisi  prius  decisiMi* 

As  to  the  other  cases  of  fiay/jf  v.  Bunfdngt  aad  Xssihasrs 

(a)  S  Hodern,  $f6',  1  Shower,  If;  Comb.  ItS. 

(0  1 1^  Bep.  m.  (c)  1  Ld.  Rajn.  fH. 
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▼.  Tiorogoodt  considering  the  imperfect  mniner  in  which  they 
are  reported,  and  considering  also  the  special  verdict  io 
Bayfy  V.  Bunnmgt  I  think  they  only  amount  to  a  dedaratioo 
of  the  opinions  of  the  judges  there,  that,  generally  speaking, 
the  sheriff  was  not  liable,  but  by  no  mean*  to  a  judgment 
upon  a  case  like  the  present,  ilistmctly  brought  and  argued 
before  them,  and  that  therefore  the  courts  in  later  times  are 
not  so  far  bound  by  those  cases,  but  that  they  may  take  ano- 
ther view  of  the  case,  without  being  considered  as  imwir- 
rantably  overturning  former  decisions.   The  case  of  Cooper 
V.  Chitftf  is  the  leading  case  on  the  subject  in  more  modem 
times.     I  admit  that  the  facts  of  that  case  are  not  the  same 
as  here,  for  there  the  sale  was  aAer  notice  of  the  act  of  bank- 
ruptcy and  after  (he  cmmiwon  and  amgninai^^  and  that  de- 
cision would  not  of  itself  be  sufficient  to  auihprize  the  Court 
to  give  judgment  for  the  plaintiff;'  but  that  case  has  bees 
followed  by  a  variety  o^  others,  in  some  of  which  at  least 
the  facts  were  the  same  as  the  present.    I  do  not  at  aD 
think  it  necessary  to  go  through  these  cases  and  conmient 
upon  them  and  upon  the  languiige  used  by  particular  jadges, 
as  that  has  been  so  fully  done  already.    The  result  of  these 
cases  fully  satisfies  my  mind,  that  in  the  present  case  the  bailiff 
is  liable ;  and  I  may  say  in  addition  that  I  have  known  s 
great  many  cases  tried  at  nisi  prius,  in  which  the  point  has 
never  been  doubted.    And  I  would  also  add  in  conclusioo, 
that  if  the  cases  of  Bayl^  v.  Btmning^  and  L^hmert  v.  Tkw- 
good,  had  been  fully  brought  before  the  court,  upon  a  case  like 
the  present,  and  the  judgment  had  been  given  accordiog  to 
the  opinion  there  expressed  by  the  judges,  yet  if  I  had  fiwad 
that  for  a  series  of  years  there  had  been  so  many  decisioos 
and  constant  practice  the  other  way,  then  inasmuch  as  the 
latter  authorities  are  according  to  what  would  be  my  opinioo 
if  the  question  Was  now  fbr  the  first  tiAie  to  come  under  oon* 
sideration,  I  should  say  the  court  ought  to  act  upon  the  later 
authorities,  though  by  that  means  the  former  decisioDa  should 
he  overturned. 

I  have  not  given  my  opinion  as  to  the  respective  indeuK 
nities  to  JcBsiion  and  to  Ingkam^  as  I  am  of  opinion  that 
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they  are  both  liable  to  this  action,  independent  of  any  quet-        1838. 
tion  of  indemnity.     Upon  the  whole  of  the  case  I  am  of      l'^"'^ 

'  rl  iL.-  ifW W 

opinion  that  the  judgment  of  the  Court  of  Exchequer  ought     hq^i  Qthen 

to  be  reversed.  .'''• 

Balms 

and  Oth^iji. 
Mr.  JusticePARK.— This  case  has  been  so  fully  discussed  by 

my  learned  brothers  who  have  preceded  me,  that  I  am  much 
tempted  merely  to  express  my  concurrence  with  the  majority. 
The  only  reason  why  I  prefer  the  contrary  course  is,  that  I  may 
not  be  supposed  tp  have  taken  no  pains  to  instruct  myself  in 
a  matter  where  the  Court  of  Exchequer  has  delivered  an 
unanimous  judgment,  sqppprted  as  that  judgment  is,  by  my 
learned  brother  who  sits  next  me ;  and  which  judgment  the 
majority  of  the  judges  now  present  think  ought  to  be  reversed* 
The.  real  point  in  tjiis  ca^e  is,.>Vhetber  a  sherifiT,  or  bailiff  of 
a  liberty,  who  seizj^s  the  goods  of  a  party  under  a  writ  of  ^. 
/a.,  (a  secret  act  of  bankruptcy  l^avii^g  1;een  previously  com- 
mitted, and  of  which  the  sheriff  had  no  notice,)  is  liable  in  m 
action  of  tracer  to  the  assignees  of  such  party  under  a  com- 
mission of  bankruptcy  subsequently  issued,  founded  upon 
the  said  previous  act,  of  bankruptcy.?  I  4^  of  opinion  that  he 
is.  It  may  certainly  be  har4,on  a  s)ieriff  or  bailiff*  that  he  ^ 
should  be  held  liable  in  a  case  like  the  present,  where  no 
misconduct  can  be  imputed  to  him  or  to  his  oiBcers.  But  it 
appears  to  me,  th^t  if,  on  account  of  such  hardship,  we  were 
to  affirm  this  judgment  of  the  Court, of  Exchequer,  we  should 
break  in  upon  an  established  rule  p{  law,  established  confes- 
sedly for  above  seventy  years,  admitted  as, a  clear  rule  in  all 
the  text  books  of  writers  upo|i|  bankrujpt  law;  acted  upon  by 
all  practisers  in  their  advice  to  ^clients,  and  conBrmed  by 
some  of  the  ablest  men  that  have  ever.a^omed  the  judicial  aeatf 
from  Lord  MqnsJIelfi  down  to  the  present  day,  viz.  from 
the  year  1 756,  The  questiou^reaUy  if,  whether  these  goods^ 
when  the  bailiff  seized  theny,  n^re.,  th,  goods  of  the  bankru]^ 
or  the  gpodls  of  tie  t^ssignee^t  ^y  relation  to  the  act  of  banlp- 
ruptcy.  That  the  act  of  bankruptcy  vests  the  goods  in  the 
assignees  seexns  not  to  be  disputjed ;  then  certainly  the  prop 
C888  having  commanded  that  the  goods  of  ^.  should  be  taken* 
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/*??'.  ^^c  ili6rlff  must  &t  h!i  peril  answer  if  be  take  goods  wbid  ban 
HDTtoir       ^<^^^  ^h^  property  of  B.  by  being  sued  in  an  action  of  (rs- 

Hod  Others  i'ff.  Mistake  as  to  tbe  right  of  property,  at  the  time  of  At 
g  ^'  uizure,  both  in  the  phiintifFfaerself,  as  to  her  rights,  andia  tiie 

4Ad  Otben.     sheriff,  as  was  truly  stated  by  niy  brother  Baylty^  in  the  case 

I  am  about  to  quote,  will  not  excuse  the  sheriff!     And  bdecd 

that  wot  a  very  hard  case — I  mean  the  case  of  GUuspooU  r. 

Young  (a),  where  a  writ  of  execution  issued  against  s  nua 

named  Meering^  the  supposed  husband  of  the  plaintiC  ^ 

really  heUeved  herself  to  be  his  lawful  wife  at  the  time  of  the 

seizure  of  the  goods,  which  had  been  her  property;  bat  after 

ihis,  the  woman  discovering  that  sl  former  wife  was  firing,  mi 

the  marriage  with  her  consequently  votd,  recovered  the  valseof 

the  goods  against  the  sheriff  in  an  action  of  Irorer,  by  the 

unanimous  judgment  of  Lord  Tenterden  and  tny  brodwn 

Say  ley  t  Littledale,  and  James  Parke.    Tlie  rule  of  law  then  n 

undoubted,  that  the  sheriff  must  at  his  peril  seixe  the  goodi  of 

the  party  against  whom  the  writ  issues ;  and  if  tbey  have  eeaiel 

Without  fraud  to  be  the  goods  of  that  party,  the  sheriff  is  UsUe 

if  b6  self  ed  them,  though  not  cogniiant  of  the  change  of 

property.     The  hardship  then  can  be  no  argument  if  the 

Iftw  be  elear,  fbr  there  are  many  other  cases  In  which  the 

IftW  has  thrown  a  similar  liability  on  the  sherfff^  not  r^ard* 

ing  the  hardship.    And  I  am  not  aware  of  any  exception  a 

lUiy  bankrupt  acts  in  favour  of  the  sheriff.    For,  as  ton! 

Etlenborough  said  in  the  case  of  Stephens  V.  £twAtt(h),  the 

Court  must  be  governed  by  the  principles  of  law,  and  not  bj 

the  hardship  of  any  particular  case.    For  what  ean  be  aioft 

hard  than  the  common  case  of  trespass  Where  n  servant  hai 

done  some  act  in  assertion  of  his  master's  right— that  he 

shall  be  liable,  not  only  jointly  with  his  master,  but  if  his 

master  cannot  satisfy  it,  for  every  penny  of  the  whole  damsje, 

and  that  his  person  also  shall  be  liable  for  it.    Bat  the  sberiff 

is  in  a  much  better  situation,  for  though  he  must  often  act  at  hii 

peril  and  sustain  losses,  yet  he  has  considerable  fees  in  pounds^ 

fte.  to  remunerate  him.    It  is  admitted— Indeed  it  wasiiapss* 

libit  to  deny,  that  the  point  has  been  txpresaly  deeided  orer 

(a)  9  B.  &  C.  697.  (6)  4  M.  k  &  f59. 
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and  over  again.  But  it  is  deaired  that  all  tbot«  caaea  should 
be  overturnedt  because  they  all|  it  is  said,  depend  upon  tht 
emse  of  Coofer  t.  Chitty  (a)»  and  none  of  the  latter  cases  re* 
fer  to  the  cases  before  Caofer  v*  ChUtyf  and  which  are  at 
variance  with  that  decision ;  for  those  who  wish  to  overturn 
it  allege  that  if  the  Courts  had  looked  at  those  prior  deci- 
sions, they  never  would  have  upheld  Lord  MamfieUs  doe* 
trine  and  that  of  his  brethreai  This  seems  to  me  to  be  a 
most  disingenuous  argument,  and  not  very  oomplimentary  to 
the  judges,  who,  numerous  and  powerful  in  knowledge 
and  talent  as  many  of  them  have  been,  have  decided 
those  latter  cases.  It  is  true  that  in  the  arguments  of  some 
of  them,  the  older  cases  of  Bayly  v.  Bunmngt  Lechmtn  v. 
Thorogoodf  and  others,  have  not  been  mentioned,  but  are 
we  thence  to  infer  that  the  learned  judges  were  unacquainted 
with,  or  did  not  weigh  those  decisions?  The  fact  is  direotly 
otherwise,  and  the  only  fair  inference  is  the  reverse.  The 
later  judges,  it  is  said,  have  followed  Cooper  v.  Ckitiy*  Be  it 
ao ;  then  they  must  have  read  it ;  and  could  not  have  done 
so  without  seeing  the  cases  I  have  alluded  to  reasoned 
and  commented  upon  both  at  the  bar  and  on  the  bench* 
The  fair  and  legitimate  inference  therefore  is,  that  the  judgel 
were  of  opinion  that  if  Cooper  v.  Chitty  did  overturn  the 
Ibrmer  decisions,  it  was  more  consonant  to  reason,  publie 
•onvenieBce»  and  sound  policy  to  hold  the  sheriff  liable,  evea 
ia  case  of  mistake  and  ignorancci  than  it  is  to  suppose  that 
tba  judges  shut  their  eyes  and  remained  wilfully  ignorant  of 
the  prior  cases.  Besides  it  is  a  mistake  in  the  judgment  of  the 
Court  of  Exchequer  when  they  allege  that  none  of  the  later  casei 
than  Cooper  v.  C kilty  refer  to  Bayly  v.  Banning  j  the  contrary  il 
the  fast.  I  have  considered  the  cases  alluded  to ;  and  though  I 
do  aot  higbly  approve  of  very  long  and  elaborate  judgments, 
yet  T  must  say,  that  in  all  the  reports  of  the  different  etages  of 
the  caseof  £<cAmere  v.  Thorogood  and  Lechmere  v.  TofMy^  it 
•a  most  difficult  to  get  at  the  real  history  of  that  case }  bul 
taking  them  all  together  one  thing  seems  dear«  that  the 
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(a)  1  Burr.  20, 1  Bla.  65,  and  1  KciigroD,'395« 
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.166^.       «hefiff,w^«^l^fl^  q^tfp he^a,^rsg!fff^y)^^M^,^ c^ u t\m; 

aiiJiqffio.   J",'' 5  .Wi*'"*^'*  would^o^ lie, giB»er^x8pQ?fc?«»»,]>Ft tbe^of 
a  judein^iit  in  the  act  of  trespa^  against  the  sherifi^  wm  > 

gP^,!^  ^  ^"y  9^ ,  f,?*?PR<*  5  .'^h^thpr  th^,«^f;t  w«rf  right 

WTO"?'  ?^^^'yfnf  'l'.«„*»«;*'?f'.'y.  <^  »!!«:<;»?  *^to««¥=  '^ 
riffht,  it  does  not  militate  asainit  the  po8iti<Mi  that  /rarer 

jjcncr^lly  wj^,  tjioujrh  t^$f^  ^ill  wt  li^.flffaipst  the  ilHjriff 

Combeiiackt  in  p.  1 23,  makes  Lord  C.  J,  Holi  saVj  thai  the  pro- 

perty  of  the  ffopds  is  vested  by  the  delivery  of  the  writ  ofjt  /& 

even  axramst  the  kinsr's  extent.     This,  as  Lord  Mwnditld  truij 

ob^rves, could  notlyive  bpen  said  by  Loi^d  Hoii^  forno wctf' 

turn  or  an  execution  can  bar  tkie  crown.     Lord  //oi!(t himself, 

in  another  case,, says  the  direct  contrary  tQ  what  CcmAcrhdck 

here  remrts  of  hini ;  for  in  Smallcomb  v.  Cro9s  (a)  his  lordship 

says,  "  t^e  property  of  tlie  goods  is  not  absolutely  fMundbj 

the  delivery  qf  the  writ  to  the  sheriff;*',  afkd  this  qi^tioQ  is 

now  happily  set  to  rest  by  the  decision  of  t])e  House  of 

Lords  last  session,  in  Giles  v.  Grareri .  Besides  it  is  difficult 

to  understand  wlien  and  by  whom  this  case  was  decided.  S 

Mod.  dates  its  decision  in  TriniU^  4  Jac.  2 ;  at  wnicli'tiiDe  Sir 

/oAji  Holt  was  not  chief  justice,  ,for  it  is  qlear  tbatter  of 

history  that  he  was  appointed  upon  the  revolution  in  tse 

room  of  Sir  Robert  IVrig^At,  whp  continued  to  be  chief  justiee 

during  all  the  Midnelmas  term  following  ttie  landling  of  King 

^iZ/rnm,  and  no  tlUarif  term  was  kept  in  consequence  of  the 

devolution,    domberbach  makes  the  decision  take  place  io 

Triniijfi  1st  of  King  JViliiam,  twelve,  months  af^er  the  oite 

of't^e  fpriQei* ;  and  Snawef  states  the  decision  tb  have  tskeo 

place  in  Easier,  Ist  tLing  WilRam.    The  case  of  techmen  r, 

2Vp2acb  was  i^  tlie  Common  Pleas,  Hilar jf^  i  U^itSamadMarji* 

Hie  oiily  6lSgect  in  making  these  observations  is  to  show  tbs 

extreme  inaccuracy  and  inattentiai^  of  those  persons  wH 

by  this  inaccuracy  in  dates^  may  be  presumed  to  have  takea 

*     (a)  1  Ld.  lUym.  fM. 
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their  acco'anU  of  wbat  pkssed  frbm  others,  but  tiot  to  liave       -ISS^ 

been  themselves  present ;  for  even  the  publisher  brd  Jllb<}.      ^a^^^^ 

Bays  in  his  prefkce,  that^bfe  muit  confess  that  sotne  of  the    tmd  Otheis 

late  reports' (of  (Sours^  not  meiEining  his' own)  are  collected       ^  ^'  . 

vrith  Very  little  jiidgthent.    '  Aty/y  v.  ^ukni9ig(a)  which  is    ^uidOtbeit. 

mentiofied  in  TkUEps  V.   Thnijuoik  (5)/    Was    undoubtedly 

an  actidn  6t  tracer;  but  for  the  Reasons  so  ahly  given  by 

myleatned  brotW  Bosanpiet,  ^d  which  1  iherefere  «hall 

not  repeat,  it  is  clear  that  eveh  giving  fiill  credit  to  thai 

decision,  it  does  nbt  at  all  govern  this  case,    fiut  even  if 

it  were   more  applicable    to   it,  1  cannot   feel    all   that 

respect  for  such  unsatisfactory'  accounts  of  diai  decision,  so 

at  least  as  to  induce  me  to  agree  to  overturn  the  uniform  and 

consistent  train  of  judgments  of  seventy^six  years  and  more, 

by  some'  of  the  ablest'  judges  that'  Weshnmsier  tidll  has 

aeen.    The  oldest  man  now  living  remembers  no  other  rute 

upon  this  point  than  Cooper  v.  CUtiy,  which  it  is  supposed 

is  established;  and  admitting  for  argument  only  that' that  was 

a  novel  decision,  yet  no  inconvenience  has  resulted  from  it. 

Judges  have  been  followers  of  that  rule,  counsel  and  attomies 

have,  advised  suitors  upon  its  strength,  and  merchants  have,  as 

assignees^  hnown  and  abided  by  it ;  and  it  is,  as  we  well  hnoW, 

"frequently  immaterial  how  poihts  of  law  are  determined, 

provided  they  are  known  and  uniform.     And  certainly  this 

point  of  law  has  been  known  and  uniform  ,for  the  long 

period  abovementioned. 

"Who  were  the  jjud^es  that  decided  Cooper  v.  Chiityf  Lord 
Mansfield^  who  is  not,  I  believe,  remembered  by  any  one 
now  present,  myself  excepted,  was  a  judge  who,  in  the 
expressive  language  of  one  who  kneyir  him  well,  and  who 
could  duly  appreciate  his  learning  and  ability,  so  enlarged 
and  oomn^ented  upon  cases,  and  was  so  powerful  in  argu- 
tnent,  that  his  hearers  were  soipetimes  lost  in  admiration  at 
the  strength  and  extent  of  the  human  understanding.  His  col- 
leagues,  when  Cooper  v.  Chitty  was  decided,  were  no  other 
than  Sir  John  EardUy  Wibnot  (afterwards  Chief  Justice  of 

(fl)  1  LeT,  171,  (6)  3  LcT.  191. 
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ih$  Common  Flea«X  tli«  Yery  leaived  Mf « Jiiitic«  Ari<r»  and 
Mr.  Justice  J)em$QM.    Wm  k  t  burned  dedaum  t    It  mi 
itrgiMd  io  two  difierent  tenu  by  four  of  the  uopt  emiiieiit 
advocftta  of  that  day,  after  wbkb  the  court  took  time  to 
deliberate,  and  then  Lord  MopsfiM  ddivered  a  dear,  lucid, 
and  argumentative  judgment  of  himself  and  hii  three  moet 
learned  brethren,  and  commented  upon  the  caaes  of  Bfi^fy 
T«  Bmnmg  and  Leckmcrc  f.   Tiorog9od  in  a  way  which 
ahowa,  at  leaat,  that  they  had  by  no  means  been  ovariooked 
by  them*    The  case  of  Coqp€r  v,  CkUijf  i$  beat  reported  in 
the  first  volume  of  Lord  Kat]/Qn*%  Cases,  p.  59S ;  altfaos^ 
4bere  is  no  material  difference  between  I^ag/im^  Blncksttmr, 
and  Bunva;  and  whoever  reads  with  attention  Lord  Jljeajiifla's 
p/9ti$p  though  his  lordship  wa^  then  a  very  youqg  man,  will 
discover  all  the  accuracy  and  acuteneas  of  that  great  mind, 
ao  well  remembered  by  us  who  saw  him,  as  ma^y  o(  ua  saw 
liim»  in  the  fidl  splendour  of  it ;  and  when  reading  this 
luminous  judgment  of  Lord  Man^fiddt  as  reported  by  his 
.eminent  successor,  I  cannot  but  lament  that  in  the  course  of 
aomf  of  the  arguments  in  the  cases  now  under  consideratiao, 
JLord  M$M^ld  ahould  be  charged  with  making  **  a  v^ 
.useless  display  of  what  would  appear  to  be  legal  knowlecfge^ 
,and  filling  up.  six  pages  with  what  might  have  been  ex- 
Jessed  in  eight  lines."    I  am  sorry  to  say  the  judgment  of 
modem -days  cannot  claim  a  superiority  in  conciaen^  and 
beauty  above  those  of  Lord  MansfitUL    Were  Ij  after  the 
discussion  this  case  has  undergone  at  the  bar,  and  after  the 
luminous  judgments  of  my  brothers  who  have  preceded  me^ 
to  travel  through  and  to  comment  upon  all  the  cases  aince 
Caliper  v.  Cidtty  which  have  been  uniform,  I  Mkmld  indeed  be 
justly  chargeable  with  making  a  \xseless  display  of  legal 
.knowledge;  I  shall  merely  mention  them  and  the  host  of 
learned  persons  who  have  affirmed  the  doctrine.    Smith  v. 
Mills  {u)  was  an  action  of  trapass,  and  after  time  taken 
•  to  consider,  A$kur$t  and  Bvdler  justices^  hel4>  it  would  not; 
but  expressly  took  the  distinction  between  ^iwtr  and  trt^fou; 
and  along  passageof  my  Lord  JlfiOfif^cltfsjudgmentinCoqDerv. 


(•)  IT. R. 475. 
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cutty  II  read  by  Mr.  Justice  Athtnt  and  adopted  by  the  o^urt* 
lir.  Jiutice  Atkunt  was  not  an  eloquent  man,  but  he  was 
alwaya  reckoned  a  learned  judge ;  and  of  the  high  legal  cha* 
racter  of  Mr.  Justice  Butter^  all  the  profession  formed  a  very 
just  estimate.  In  Potter  ▼•  Starlde{a)f  Mr,  Baron  WM  0rst« 
and  the  whole  Court  of  Exchequer  afterwards  held»  that  the 
sheriff  spoifiable  in  iraoer^  thoughile  tmeif,  mM aid  actually pM 
0O€r  th%  money  before  n  commission  issued  and  before  any  notkef 
saying  that  this  necessarily  followed  from  Cooji^  ▼•  Ckitty^ 
for  it  was  an  unlawfol  interference  with  another's  goods*  In 
Stepkau  V,  EhDaB(b)  it  was  held,  that  a  servant  maybe 
charged  ,in  traocTf  though  the  act  of  conversion  be  done  for 
the  benefit  of  the  master.  And  Lord  EllaAoroygk  obsenredg 
that  the  court  most  be  governed  by  the  principles  of  law, 
and  not  by  the  hardship  of  any  particular  case.  In  ffyatt  v« 
.BfadlBi(c),  it  is  supposed,  in  the  judgment  we  are  now  eon* 
aidering,  not  to  show  sufficiently  what  the  opinion  of  Lord 
EOenbormigk  was,  nor  whether  the  point  now  under  considers* 
tion  was  then  raised*  The  facta  of  that  case  were  similar  to 
those  now  before  us;  and  it  seems  to  me  impossible  that 
Lord  Blknborough  (though  the  counsel  might  not  have  stated 
tbe  <»se  with  much  {Hredsion)  could  have  decided  as  he  did. 
If  he  had  not  had  the  supposed  point  of  Cooper  v.  CUtty  in 
Ills  view.  The  case  of  Laxarue  v.  Wmthmum  {i),  was  decided 
\fy  the  Court  of  Common  Pleas,  during  the  chief  justioesh^ 
of  Sir  Robert  Dallas^  in  the  same  way  as  Cooper  v,  CUtty 
twas.  I  speak  not  of  any  opinion  of  mine  in  that  case,  but  I 
<can  speak  of  two  of  the  court,  happily  stiU  alive,  though  na 
ionger  of  our  body — two  better  lawyers  could  not  be  found-* 
1  mean  my  brothers  Burrough  and  Rickardson — the  former 
states  the  point  to  have  been  settled  long  before  he  knew 
Wutmrnster  HalL  The  latter  (and  no  man  had  more  prae- 
tieal  experience)  says,  that  the  law  as  to  a  question  of  this 
nature  had  been  long  since  settled,  and  had  frequently  occurred 
of  late  years  at  nisi  prius.  There  must  have  been  an  accidental 
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misstatement  in  the  jodgmedtli^low,  Mien  it' (s  suppcned 
that   Lazarus'  r:   WaUkman  wag'  decided  altogether  iipoa 
Cooper  r.  C kitty f  and  that  none  of  the'earliier  cases  were 
Aientionedf.    Those  ac^ainted  wftfa  tbe  infiftfee  paiitt  yMA 
Lord  Chief  Justice  'DaUas  took  to  infi>nn  iiimaelf  by  dffi- 
gent  rei^earcl^i  and  to  prdbure 'ftifbrmatibn  'frotn  othets,  of 
every  case  and' decision  thkt  at  aB'bore  upon  tnattets  More 
him,  will  hot  ifeadily' Mi^Vfe  lie  Was  tlot  aw^i^  of  ibe  eaaes 
of  ffayfy'^r.  Running,  bnd  flttlBpr  v.  tkaHtpMon.     But  it 
happen^  that  Wen  if  the  £dird  CUi^f  Insttee  of  that  day  ^eie 
not  entitled  to  all  the  coiofimendatibn  I  niostclieerfaUyattd 
affectionately  WtoW  upon  hini,  the  Very  ciEue  supposed  to 
have  been  overloolce^  by  the  Judges  D'aUat,  Burrougk^  Ktcl- 
mrdionf  dnd  myself,  were  expressly  quoted  and  relied  6u  by 
the  learned  counsel  for  the  theiiff  in  Ldzarvs  v.  Wciiimsau 
In  Price  wJ Helyar  (a),  we  have  to'  add  die  weight  and  sn- 
thority  of  that  very  eminent  and  acute  judge»  Lord  Chkf 
Justice  £^9f,  who  deliveired  a  most  luhiiriou^  judgment,  after 
time  talcen  to  consider,  as  the  joint  opinion  of  fata  lordship, 
myself,  and  Mr.  Justice  BurrotigfA,  the  facts  of  the  case 
being  not'  possibly  distinguishable  from  this.     "Nor  does 
the  weight  of  authority  and  name  rest  here ;  foir  in  CatSde  t. 
GarlanJ(b),  Lord  Chief  Justice  Tmdaii  my  brothers  Bosom  fid 
tadiAldersonf  all  mentioned  Ae  same  point:  ahd  again,  dot 
eminent  judge,  Lord  TWertfen^'  wifh '  thfe '  concun^ce  of 
mv  brothers  lAtttedaU^  Taunton'^  and  ^atUson^  In  j!)t2bii  v. 
I/mgley(c\  expressly  resemlAing  this  cas6  in  every  fiespect, 
says,    "The"  sherifT  must  obey  flie  writ,  btit  he  is  also 
-required  to  know  whose  goods  he  takesi  '  'We  ought  to  con- 
sider'  ourselves  bound  by  the  many  decisions  whidi  ha\ie 
taken  place  establishing  the  liability  of  the  sberifff '  and  then 
his  lordship  refers  to  the  case  of  Carlisle  v.  Garland  as  ia 
point.     Indeed  it  is  admitted  in  the  court  below  that  the 
cases  of  Potter  v.  Slarkie,  Latarus  v.  WaUhnum-,  Price  v. 
MelyiiTy  CarHste  v.  Garland,  and  'Dilkn  v.  tangdak^  cannot 
be  distinguished,  either  in  facts  or  reasoning,  from  the  case 


'   > 


(a)  4  Bing.  !>9r.       <6)  7  Bing.  S9S.        (e)  th.k  A^dolphitt,  131. 
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now  under  cQpaid^i||ian.    I,  hiiye  bitf^'i'^  referred  .to  the  paa6        1882* 

of  Gfoi^aol,  v^  X<fiMg»  as  a  mach  harder  ca«e  against  the  she-      Vi^v^^-^ 

riff  than  ^the  pxei|^t».  .upd  wi^l^ojit  res ^tii^  it,  .  I  may  roett-    a^^Otheri 

tioj^  jtfQi;,the  ^ia|pf  ,of  laddi^ftp  thelij^tofj[^gallu^ninaries,  v. 

who>.  fqr  Urn,  4wt  se^Tfinty-sis;  years*  huve  wifoKnily,con;%    ,J^^en* 

ciirre^  ip.  this  opiiiipn  til},.Do^,  tl^e.  names  pf  t,wq  eminent 

judg^  M^  ^mtip^nQVf,,Tiis^  BfXfij^MqjiiUyi  apd  Mr.  Justice 

Jomcf  P.iirhf.  If^  thf^refo^e^  I  evc^  |boug|^t,the  c^sp  qt  Cooper. 

Yp  C^mg  wrongly,  d^ddpdi  as  .^spme  of  toy,  brethren  feeiq  to 

tl^ii^^  J[..|do  not.  £;d  jmfself  strp^g  eopug^i,  nor  dp  I  thbk 

W^^^f\  JW?»frA  ii^  spiting.  MP  W  JH^PWent ,  i^a^n^t,  the 

host,  o/..gf^at.Q|en, who  have.sp  long  cpn^iderecl  this  as  a 

closf^  «n4  fllfittl^d  ppjj^t. ,  I  wy  ad4i;  Vithout  impropriety* 

ths^t  .liQrd  Ten^trd^n^  in  a^eonf^rence  of  a)l  the  judges  whq 

luid  hear4  thi?  .caset,  ^rgu^,  ..conqyrre^  in  the.opinipn  I 

bayefqr^n^;  andiivh^A  the  opinion. of  one  so.pre-emin^nt 

as  ,A  jpadge^  ^d  so  hui^ble  ^d  unassuming  as  a  mani  is  men* 

tiofied,  )t  mil  claim  an^l  receive  frpm  erery  o^her  jvidge  and 

lawyer  tbe.mps^  prpfpund  and  unfeigned  attention  and  respect,  i 

especially  i^hen  in  a  c^se  having  ,no  conoectiop  with  thjs,  he 

is  found  to  declai;e  that.  the. judgments  of  Jprmer  times  (and 

I  ?peak  of  the.  uniform  judgments, of  above  seventy  years) 

ought  tOrbq  followed, af[i4  adopted,,  unless  we  can  see  very 

clearly  that, they  are  erroneous;,  ptheryvise  there  will  be  no 

certainty  in  the  adw^tratipn  of  the  law.   •        ,    .    . 

Whejfi^  therefore!  I.  4nd  this  law  unfforpii^  acted  upon  for 
muc|i  4bQy^;»eyenty  yea];9»  I  rejoicci  after  a  long  judici^  life, 
to  dedarei  my  fin^  belief  that  a  pew  pr^tice  on  this  point 
should  not  1^  intjrpduced.  I  think  it  cannot  be  done,  without 
dangers  and  that  therefore  the  judgonent  of  the  Exchequer 
ought  to  be.reversedt.  . 

'    '  '  '  '    . 

T:^e  Chief  Justice  TiKDAi»-rIt  hasbecoiQ^  unnecessary  for 

me,  aft^r  the  full,  discussion  i^hich  thi^  case  has  iin^ergone, 

to, state  at  length  the  grounds  upon  whifh  my  judgment  has 

been  formed,  or  to  comment  upon  the  several  cases  which 

have  been  already  brought  before  the  notice  of  the  court»v  I 
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18SS.       ihall  endeayour  to  compress  within  as  short  a  tomposs  ask 
conisisteht  with  making  myself  intelligible,  ^tm 


and  Othars:    whidi  my  mind  has  been  brought  to  the  eonchlsioil«  dMt  Ae 

v:  judgment  of  the  court  below  ought  to  be  refenod.    Tht 

and  ^heisi    9^^^^^^^  arising  upon  this  speddl  verdict  is  in  subotanoe  ihis: 

whether  the  sheriff,  vHho  has  seiied  the  goods  of  a  dfcfendant, 


under  a  writ  of  jf.  fa.,  and  has  sold  and  deHrered  theai  to 
the  judgment  creditor,  in  satis&etion  of  the  detbt,  aftct  a 
secret  act  of  bankruptcy  committed  by  the  deftiidani,  hA 
before  the  issuing  of  a  commission  against  Urn,  is  liaMs  to 
an  action  of  trover  -  at  the  suit  of  assignees  sobaequeady 
(Siosen  under  sudi  commission?  And  upon  tl^  ^[oesiioa  I 
can  arrive  at  no  odier  conclusion,  upon  the  oonntraelioB  ef 
the  statute  upon  which  the  bankrupt  law  nowBtandb,  wkhoot 
any  reference  to  the  cases  decided  6n  the  point,'  tkssi  thst 
the  seistng  and  sobsequent  sale  of  these  goods  to  the  ja^l* 
ment  creditor  is  a  wrongful  conversion,  so  as  to  make  the 
sheriff  liable  in  an  action  of  trover.  This  answer  to  dis 
question  above  put,  rests  upon  two  distinct  prapositions; 
Arst,  that  the  goods  in  question  were,  at  ^  time  of  the  ask 
under  the  writ,  the  property  of  the  assigneesi  having  became 
their  propeity  by  relation  from  the  thne  of  die  act  €€  hmk* 
ruptcy.  Secondly,  there  is  no  exception,  either  ezpreas  or 
implied,  in  the  bankrupt  act,  in  fevour  of  a  sbet Iff  tfxetatdag 
the  king's  writ.  I  shall  proceed  to  ooosider  each  of  thsss 
positions  separately  and  in  order*  First,  upon  the  jtist  con* 
stxnction  of  the  late  statute,  the  goods  at  the  tfatie  of  the  ssil 
belonged  to  die  assignees,  and  the  sale  waa  a  wauagftil 
eottversion,  because  it  was  a  sale  of  their  gooda*  Thai 
ih^  ownership  of  the  goods  was  not  divested  ovt  of  Ae  bank* 
rupt  by  the  act  of  bankruptcy,  or  by  the  isaoing  of  dm  ensM 
mission,  or  by  any  other  act  than  the  execution  of  the  eom^ 
missioner's  assignment,  may  indeed  be  readily  admitted.  If 
any  authority  were  necessary  Sot  that  point,  the  caaea  of 
Qtiy  v«  Crt^(«),  and  BrasMy  v*  Dga9m(P)t  ata  dadsiva 

(a)   Salk.  108«  (6)  2  Str.  978. 
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upoD  dw  wb^eeL    But  it  aeems  e<)ually  clear,  that  by  the        ISS2. 

naeeiaafy  cooitnictmi  of  the  okuuey  by  which  the  commia-      ^^n^*^ 

•ioDera  are  diractad  to  "  aaaiga  all  the bankrupt'a noaay,    andO^ars 

gaods,  ahattdai  aod  debta,  wheraioevar  they  may  be  fi>«njd  «. 

or  kaowiv"  auah  aangiuneoty  whanaver  made,  shall  opexate    im^o^bw. 

by  lyalatioo,  ao  aa  to  carry  to  the  asaigneaa  all  the  property 

whieb  the  baafaupt  had  at  the  time  of  the  aet  of  -  baok- 

mpiay.    The  Itth  seatioii  of  the  raeant  aet  6  O$o.  4»  ttpon 

which  the  law  now  ataoda,  varies  indeed  in  some  partiol- 

lara  of  expfesflkni  from  the  language  of  the  eariier  acts, 

bfii  not  ao  materially  aa  to  aA>rd   a   general   gremid 

feVia^r  diffimnae  of  cooatructioii  in  4hia  partacidar,  in  wbioh 

it  ia  eertaiB  ao  real  Afferenoe  oould  ha^  been  intended.    It, 

hasi  indeed,  been  obaewed  ia  oae  eaae  by  Lord  HarMcht 

then  C.  J.  of  K»  B,  (in  Braue^  v.  Dmmn)  {a\  that  thia 

relsdonia  a  fiction  of  the  law,  and  that  fictiona  are  not  to  be 

ia^raiifed*    But  I  muat  confess  myaelf  unable  to  oonaider  it  m 

any  fiction  at  aU,  fitf  It  appeara  to  be  the  direct  positive  language 

of  the  lagiaktnre,  eicpiesfled  in  plain  and  uaequifiocal  tenaa. 

That  ancb  an  enaetment  ia,  indeed,  attended,  in  some  cases, 

with  hardahip^  muat  be  admitted  $  but  there  seemed  to  baife 

been  tfo  alternative  lor  the  kgislature^  but  either  to  allow 

these  ittdividnal  oaaea  of  hardship,  or  to  submit  to  a  general 

ineenvenieaee;  for  unless  the  assagoeea  were  ^osade  to  take 

the  pfoparty  ef  the  faankrttpt  aa'  it  stood  at  the  time 

of  the  baahruptcy,  tUs  genaval  inconvenience  must  fiiUow, 

that  the  eatate  ukouU  be  subject  to  aU  the  fraudukat 

or  iaaprovident  dispontiona  and  conveyances  which  failing 

men,  in  a  atata  ef  bankruptay,  will  inevitably  have  recoarae 

tou    That  such  telatioa  waa  intended,  ia  evidcna  from  the 

consideratioPi  daa  in.variena  instancea  where  the  mdividual 

hariaUp  Iraa  greater  thaa  waa  warranted  by  the  general 

otevenienea,  the  legiahtture  haa  from  time  to  timi^  by  new 

itatatea;  eat  dowa  die  relation  in  particular  caaea  $  aa>  first,  iki 

fte-caae  el  pajfment  af  ddbta  lo^die  baalcrupt  befiare  notice 

of  aa  acit  of  bankrttptey,  (1  /or.  1.  e.  11^)  9  nmct,  hi  the 


(a)  %  Str.  Vti. 


189fc «     cmm  of  )l|ie«ilerof  <i(ea)  (prmf&tlffky  tiMhntkmpfcy  wkor^  the 

^^^^^^      commisfiotfkis  nbt^ftnicd  6u|fintUn'fivie3E^an>«ftar.4id  iecwfc 

«^^Oth!L  *^' Q«ib«lk«iptdy.  <«1  Jnfi.  k»  fc. /l»)j  agaiili  itt:d»cJW©.)Qf 

9.  fmf^e^^'Amrhaakkvift  to  .qreditqmfMrgoerfst  ioU^((19 

^^^jj^^j^  .  (yij5;j.ai!88);  and  ^Mtly,  »  tker  caae.  of  csoaveyaiwa^  «m- 

trbel%>iliicl>otheK  ddalingi)  anditninsaotioBa.  ivJtb  b«nkr«pli 

ba9i4^^  nada*  aiyl  antered  (iflito  imare^  than  Iwa  caleadar 

iiifMid»ilMtfoae  Ao  dfiteiaad  iaauii^  ofttlie  comoiiflfljifPi  (tf 

%AUil vUdi' jwQlMsfoniiMofl.itlie.legblatam .da  |»ove  liod 
eaiaUiah^irdipoibta.it  fir8V>!«hat  .auchsBdatiajBi  toiAbea^t' 
oC.ibMriunplcyiiididij^  tlbaitiiae  ^^mi>  •undar  .  ti^  <pw^ 
TiQQa}«ntelsftent;  .aind  i  ««c«nf%i.  ^pat  i  Qodwig  "iNKt  of 
tbeavAmtyb£^rliai»eiMb  iattlt^KlaatimvWiai^rlialMiA^ 
a^verityofithefonNfflawM  .XheA#<tft».o£law.haveiUMf«nBlj 
haldanducdriatructitniiof  difiJ>arikriipt<aatai;,I  wiU.vqfer  ^ 
Qiia  <iaaa//Qiriy,^jttaawt9f,  dMgiMlgmaiit.of.IiQrd  ff0rJmie, 

wk«n!<HbiiiceU<iti ioAV/oa  r^  lf^<a)»l»afllttlietitapfN«»^ 

rdaticift>toitIie>aci!ortbaflfcr«j«<!iOr  tobaarG«ti«A^^  l^i 
ifottf»idki>lMrte8^,fi^Jtiiat8aiditbAt^lUu^  [4ie  rebcioB 
t(^ith0<attf  of (lM»kH9tA|i;$  kmA^  M  tUaM^fi  j^ayafP^ 

•ii^|>art|tfaq.rff^iflQi>aqiiil^«r  itb^  ««»*/  J#ift<^^ffi9flmof 
tdungidMB  oasafoiilnaC  tlw^ifin^is.flfjpltri  Ai%(m4^«ti!^ 
t]Hd  <«i^vidiW<fArthif  ^liendna«d4,  thifci^Je  bc(t^r  itD^fff^ 
«><parlimdar  mivbiaf  tI^lMk>aii.iiiomY9oieim  bJ^  ^  iffi^ 
laiimr  loTM^^^felMft  .iheraliV^ld  te^  m^ 

whiehl  Aiqr  xiwfA^  by  ^iM^  lMr«»lw» JtHif  i4i4  io<i^  w^eaA  ^^ 

«<Mrarii«  biiTdirapf9.tP<dJhp«a9  oK^ibiNr  ettffsf^  ^  c<W»^ 
<»}Mgn»9i»^>  aKwWciw^il; in  tbflir jaww  »a dafii^t  ^hajf  jw^ 

(#>  1  Vcf.  518. 
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the '  leupMaihsN)  thbught  it  bttler  tmifif  domnOmtiigeoitnl 
nilei'^     UpoD'theie  groandniiqnaayvl  tliiidc^>be  saMj-  «miH' 
clndedy  th«t  all  the- properly  bebngiftg  to  tb6|lMUlkrUptyat' 
the  tiiAi^  of  lii»baritraptd]ri  panes lo  Ub  ^ssigtieeB  lyyutlis  ; 
commiaaioiiere'  SMigtinieiK,  wlMteTer^tBajyibe  the  time  at' 
whiDh 'tudi  riirigimeab:i8'>exebated»  >T.ho  secODdHgrooDd* 
aboi«^  inferred  to^in,  tint  tlier^  is  <iio 'psTtittiikr  exeep 
tion,  expirete  icnr  imj^liedy  »'  the  bmlarupt  a^t  i»'lavoair'iof' 
the  sheriff  executing  a  writ  after  a  secret  act  of  baniBruptey ;  > 
so  tiiat  whMit  tbt^mtm  ^Ltfcelmnkruptf' jodgaiieot 'CtedilloArs 
who  set=  the  kw  in  nolioii,  vendees 'Sft  the  siiei|iff*esaleititad 
all  other pbrsoils who SMsfat  ift'seUirilg,  disptelng^  atipeihmfiag  > 
the  goocfe  of'«  bankrupt  after  a  secret  >ttct  of'baalniiptey^ ' 
wottld  tonfeksecHy  be  held  gUiky  of  «  wivngftd  eoaivirsiDDi  ■ 
so  iveMier  is '  the  sheriff)  by  reason  M  him  kittlatio^i'  and 
chanleUn^,  'toeihpteA  fibm  Hwsank  Ijabiiilyw    -Thatitfaerdis 
naeji7»^#r' exception  is  evidciit- fpMki  pi««mig  tlMfwoob  ef' 
the  sftftotii';  4f  tberel>e  anye^te^on,  Hketeflnrd/itJartu^tibe 
one  ihut  isimpUed.  •  No#  theonly  grOttndtipoiiw|iioh<sudi" 
impli^  exception  dn  Atvour  of*  tbeAaviff*  is  oonttadedMfol-^ 
resbitk  its^f  ai  last  into!  the  hardbhip  of  his'  casef  it  is^ 
said  tb^bi; a  hardnesMuve  touudc^ him  «M#eMl)lB'i*lieniihei 
is  oUiged'  kb  exifrtttte  th^  writ,  wliei>6  bt  itt  tfMSbjf  boiieitif  ia ' 
tfa«  eX«C<fti^bf'hftrd«Ayi«ld  iM'iwAeif  in  itfffaiibkifgMiaiKMl 
at  the^oi^thatf'dio  gooda  art' the  propoMy  of^thdsaiigmiisn  ' 
Th^^^ftfe^bd^  diereftm  kti  wtetbor  »adk)hiirfl|iiipitipM(  #i 
she^ifi^  can^'bcr'held'vipeii  any  legal'  gfoimdt  to  ^M(n.|fait 
exception %fM  -fsMia^'  if  onbe  dtta  pttncipkiilMM'tD  bd' 
adnstted;  it  w6tdd> op^rane^not  <mii^'  iti^  'daaca  whevo^it|i«> 
igadrttkse  bf  the  %keiiff  Wis  tesdl^  Mtiii€iUe/'lMt4ii  iinttfy* 
othens;  Where  a  small  ^cMiire'  of  cadtio(r^  iihqairy,  «nd  iiivoi-t 
tigatSbtt  wotM  hav^  betttt  suffleiimt  f!0^kMro]rti^veat«d4ma4M«i ' 
exeetitSbg  li^  wikh  snek'an-^xoeiitivki  Aentcftei^kt  «rd«HfeO' 
pteMatA  inbdhi^f  ttr  Ae  JnEdivldiMi  iawltw  tmi»i:^lHtM' 
occttionaii  ihconveitfolicii  to  tb^  cMdiiolfsi'  M  lar^^d  fai'Sbaiiyi^ 
Agaiii^  ia  IMiriilaiy'cither  tastwdolt  dielaw'h#Ukli&li 
responsifale,  where  he  is  equally  honest  in  the  performance  of 


HOTVOJfll 

aadiOthtn 
andiOtbeia. 
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18101       liMdiity»odU»dfficrityndioodfl9Aet%hl€Bitt»iicqna% 
^vW.     gtmit    InatteMfctttioni««iirtj#.  ifheiflUs  tbegpcpdtof 

tmdO^n    ^'  **'''^  *"  ^^  ^*^  po&mmaa  and  app«ent  ovmenhip^  bf 
ir.  kitt  IV  oibvwise^  Wis  lMhk]n>lMver  to  Aerig^tM 

and  Dt^    ewft  after  4a  Ims  paid  ofrer  tha  uoaagr-    If  bai  «» 

dnad.to  Ima^  wkUi  ^»pMr  anfioiait  at  the  tiiM,  kt  k 
bound  to  aooepi  than,  and  to  dttcharga  the  drfiwuJMd  fi«B 
Uiwtady;  YetifAi7£nlbefiiieiMaahmiapiltiD,d» 
tfaariff  nnrf  bocane  iwamHa  in  dam^gasto dia  phinlift 
aad  nac  ittpMikiMjr  ftr  ^e  aaomt  of  the  idbt«  He  a 
annraaiMa  ueMvdlyt  dvilttaff  fer  aH  aotoof  hbbailiibtCa 
f ajjnliry  iimpHi  pnaMttfd  by  th«ip»  and  teextorliaik  If 
tba  hndihip  li  uiged.  IB  iium  aasa%  tfaeaniirav  J0»  Aalib 
ottttragiaeaaaaHtylalheahceiflF;  hat  it  ia  obviovt  dtttif 
dw  aeearitiat  M  draft,  he  k  answafeahk  to  dw  patftjH*  1m 
pant'oriiihiB  pefton.  I  wodd  Tafia  to  the  late  can  of 
Okmf$ok  v^  Vamtg  and  odteia  (a),  altaady  Matad  hf  wii 
bnthera  Far*  end  &«idoa»  idMca  die  theriff  waa  held  fidhb 
far  the  aaeaotion^of  bis  duty,  under  ciroamtatiota  af  %ne- 
naKoaii^y  irirfaKible  as  the  present. 

By  aadttgy*  therefcre>  to  the  law  by  tihiek  the  sheiifi 
i1|iaasiliiMty  is  yyarnsd  in  many  other  casea»  the  mas 
riiiiiawtsBCi  of 'ilanMijp  ought  net  to  ibrm  aoj  graand  «f 
asMiftisB  fraoi  his  liability  in  diis  pardeuhv  case.  Aha 
aUrdieoSsaofshenff  isaaoAcetioteriyoriiak,  batem 
ofpsefitalsa^  8o  says  Lord  Mas^fMd  esprassly  in  the  caie 
at  CtUf&t  ▼«  CSUf^Ti  so  oftsn  Tsftnrsd>tO|  an  aflSaatof  fHoch 
nesaie  ready  to  Idea  the  fish  aponthenselivas  fiir  As  eibt 
of  d»  psofit^  hi  die  cbaasoter  of  aadet^sherifiH  baiKft,  mi 
other  aOoers;  giving  Ae  ebeiiff  a  aaAeisat  mdanaity^te 
eeeape  him  agaiaat  aay  damage  av  hiss  Aosi  aata  dene  by 
thean  in  hia  asaw«  Bat  the  stnngeet  aigmiifMl  agdsit 
itaplyiag  an  exeepdon  in  finvour  of  dM  sbesii^  appeafste  n^ 
nind  lo  be  the  eoaiae  panned  by  die  legidaton  itself  ahoae 
adverted  es;  who  hare  by  new  and  distinet  ilaimisAoai 
lie  tinn  itattd  new  sM,oi|itisne  ftam  the  iiuueptilliir 
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opentiMi  of  the  atagmMBt,   wiMMftr  tl»  httdUiip  tfti       iggg^ 
udiTidflMlft  wu  dflened  •uffidoit  to  cdl  ftr  iu    And  tht. 


l^gislatoM  hai  wo  cl«w  in  nn j  ems,  botBotintarfiwdin'      HxiTToir 

tht  piMtal;  why  then  » tuok  esocplian  to  bt  ingriiUd  vpott;    ^°   ^^'^ 

theitMitebyiu,  wlioMduty  itistodcdaretliekWfMidaoi'      Balkk 

toiMkeit?    Upon  th«M  growids  k  qipcns  to  me^  dnt  BO   ^^  ^^^' 

exoepticm  of  aajkind  €xiits  in  the  iMnkivpt  act  m  bnwt  o£ 

tbft  shnriC  bowefw  honaitljr  or  ianoctntly  bo  nM^  h«f» 

aettd  in  the  eanention  of  tbo  ivrit  diwetoi  to  faim^  if  fair 

doM  in  fad  tdte  iindor  it»  not  the  gobds  of  tfao  dofendmt  to> 

thesoity  boedMMooftheaMigneM*    AndthitoppMaRiton^ 

to  dispose  of  the  whole  point  in  uunuotowj^  fcr  if*  tho 

sheriff  appcuo  to  be  Uablo  to  the  aetion  Wftm  the  oenatnie^ 

tioo  of  the  etatote  itaelC  wkhont  ivferenoe  to  any  of  thit 

cases  on  the  point,  I  ihink  it  nuat  at  onoe  bo  adwitlert  than 

is  no  endi  iseigfat  of  avdioritj  in  fiMrour  of  the  sheriff  fioni 

the  decided  cases  m  to  call  fbr  any  oontrary  deeision. 

Indeed  the  weight  of  authority  to  be  derifed  from  the  eaaeo 

sabseqnent  to  that  of  Ceoptr  ▼.  CMitgf  seeino  to  be  admitiedr 

in  the  argoment  of  this  ease  b  the  Conn  of  BK<he^pier»  ta 

beagsmat  ihesheriff;  bnt  it  is  contended  that  all  die  ktier 

esses  pvooeeded  pardy  upon  a  miscooception  of  die  ease  of 

Cooper  V.  CAt^9  and  pardy  on  the  groond  that  the  uailfcf 

cases  of  Bmfig  ▼•  Baaaisg  and  some  odiera,  had  not  beaw 

Wught  to  the  attentioo  of  the  ooorts  of  law  wbsa  daelda' 

ing  snch  latter  cases.    I  shall  aatisfy  nyaelf»  diefofavet  widi 

making  a  few  oheenratsone  npon  the  casea  of  Coejpir  ▼•Cttly 

and  Bojfy  ▼•  Bmmmg^  as  die  learned  jndges  who  hairo  prw 

ceded  me  in  argument  hate  entered  into  a  more  laboored 

detafl  of  Ae  modem  cases;  and  I  woidd  only  obeerfe»  diet 

ibey  form  a  connected  chain  of  decisions  agamat  the  sherit) 

some  in  eadi  eoort  of  common  law  at  Wttimmter  Ealij  for 

the  last  sixty  years.    Now  with  respect  to  the  ease  of 

Cooper  ▼•  Ckittfft  it  may  be  admitted  at  onee,  dial  ft  ftirnai 

no  aodierity  tot  the  psesent  case.    The  eeiraro  by  diti 

dieriff  wns^  indeed,  after  a  aecret  act  of  bajdcmptey,  bni  das 

■dedslnolMllepkco  ndl  aftev  the  assignaMBti  alid  «t  li 
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ttvrroitj 
Mid  Ocbere. 

BiU.Mt* 

and  Oth«n». 


the^ubfitiffo  Xlifre  icoii)di/th«f»ibre  Iw;  |Mi.d(Hibtirk«tibt 

ikH^  %reer{wHiii{|]ift^pre9e|it»/lIie  jvj^meiit  of  iL^ped  JtenficU 

ltt|riof>rdif  dHarifll  w«Qitto|i(^(of  tqcwpa^Tfifii  his- luUitj 
Wft/vtl  the^a^  UMa  of im(u|i»|Uuif3f8.in  an  ivctim.Cif  Inxm; 

dMMi^t]^i'l«^eroWW4rw{A^»ilt:se«flWAf0naMQ.«i^  xaU«al 
dM«l9|i<|il,(.|kfi(^,  |j^,tislimffi)Ii«X9i«  ^M^f.^innoioeiitlf  in 

rightly  understood,  sfibrds  no  authority  in  favQiiY  gf  the 
sheriff  where^h|e,Jlm  loUtthe  eoadsi,  Upon. ip^kpgst die 
record  ia.  that  «;aset.itAppeai»»ithi^|jt.was  jod,  action  sgMu^ 

hiindD^  t)ri^«'ithfl  o^n^,  of  i^orlAawy^^,  ..Xhe  bsiliff 
seadd'^w  .emUi4ftei1  AvJiewfi  ^tjofhankfniptpy,  ,bar  lie 
never.M^ldtth^  giwds^atiidl*  ^<9i^i^ft  inry.  expressly, M 
« that  the.  mopey,.{g(|odsi  ,4nd  chs|tta)s  iftill  rnpaui  in  the 
haiidUprt9i0«ii^  neithfsr,sp|d  apr.delijren^.  to  JCis^-'* 
And  upon  ,^  finding  it^e  jory  .d«i9lane(«tbeir  4oab^<Q  ^ 
wbe;har.  Jthe  gopds  y^fB,^^kf^or.n(^bj.p^t^^t.o£  the  writ 
<^fJl*/9*  I  i  .C^u^ui^ly  Msxf^  in»rt\firinlJ5ndi|]g»  ;ind(the  cooit« 
after.jirgui^en|L,4iiditinie  t|duei^.tO;eQwder,  j|iel4t  thstthe 

Thft  zepoi;tex;s,,4o>,,ipde^  p^rt.  ,thfr.  decis»g»  «pon  d« 
ground <of  the,  «filciDl,(pb«^c^  9f  the  nl^^ift  because  die 
tak%  ,ljy ,  hijp,  9r«VI^,  J|^ frl,  fep  virjtup  /pif .  jthj^  vritt , .  Pipt  if  t^ 
bailiff  in  th«t  «»9e»  4^  ui  t^e  pi?^9iy  l^.not  only  iseM  d« 

gooibl*  >bHt.hsd..ii»W  ,tfMnD»  ox;, de)i»Tf{ced  th«m  ,ov(«  to  ^ 
jadgi«iq|t^^if^tor«  thim  i».i»pthj«g<>Oi.Ae€a«pf  49^t. 
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Umrotf 
ao<10th6r» 

and  Olhtf«. 


BmABif  to  thdW  ihat  he^woaM  tiot  taaifie  bedi^  held  gUHtyof  .1888; 
awroogflil  conlrerriott.  Hooku]^  tbft'oitfe  of  Ai^^v* 
BmMkg;  Aete{6t€t  tohe a'^tingh Mio,  ftUmdbigf  upon* v^ 
pecuMsr  ^euititttniote  imd  *  decided  '  upon  '  ver^  •  >nflrro4 
grounds;  and  AiMt  in  eflMei<it6Ay«<iM»  inoro^thui  'th«tiif>  the* 
sheriff  tt^iHi  B  sewnre  wobedieiioo  «i«  wtk^'iriiicb  siisute 
is  lawM  at  the  Hme,  theft,  if  taetteitlimr^*'th(i»  gM>di>ii0t= 
delivers  ihem'over  to  the  judgniiffif^'OMAItorr'foae'kel^' 
tfaetoi  tft  hk'OWtf  hlmdft*  a9tf«takrtM>ld«i'1>etW6«ii  the  Asiigiitiei' 
and  the  judgntteMrlMtedkory  the  ov^nal  act  of  Hiking"  shall 
JKA  he  held  unlatilbl  atftts^to^'SttsiainAki  aetibn  4»f 'tMiv^fyi 
To  that exttoc  it  ahoWs  tihe  baaifiTwtui  fkvdtMdiinhlfei^cU 
tharaeterrbcit  no  fiitther. '  S«it%9iyi  nadcA"  tfie  cAtcariistdnl^ 
stated  in  thht<  apecittl  veidicti'li  ail^bMqueiit>'de!oadd  hf'»&tf 
assignees^andi&refQsal  in  dt^live^  np'Ae  goddtf  tohittii 
sboidd  not  hsrve  been  (held  a  eetavenion^  H^  Che  sphihi  vsftfdiei' 
had  been  imypbrly  firamedy' I eonfesaibysellr  wMfywtobl^ 
to  discover.    '  '    "      :-■■•..■■••'-■.       /I:;!-;* 

BtttiMiKihig^  the  judg^nt  of  Lord  MitnifkU  iti'th^'eas^ 
of  C toper  V.  C4trty,  propotinda  a  idistitaction  >bkv^^it 'thtf 
responsibility  of  Ae  slierifP  in  the  "finmi  of  ^^attf  WM  \k 
thefbhnbftroveri  not  e^ed  ftt'%  lind  dttMkukkbk^^ 
that t^e;  no  otai^'  eiin  deny  thM  siich  dlsth^tttMn  bids' Heto 
adopted  iti  hinherbtia  deeiaioiis  in = the  es^OttH  of  7>\iiH»tof^ 
fftfU  fl-ony  thist  khne  tiy  tM  pfeiient  >K  hai'«^H  inrier^^  "in 
text  writers'  ott  the  taw  of  b^kmpi;  as  a  dbtSh^i^n  ^^tli- 
bMed  by  undoubted  «uihoi-Ity«  Tt  k  Wadowh  iH'Sx^^ 
of  the  law  ^s  an  nbknowledged  prihei^6.  'it  hatf  becMiMcV^d 
npon  hf  the  praettddndrs  in '  WhkfMniftr  'tmt  bf  Uhe  p^eieiit 
day  during  the  whde  of  thi^ir  lives,  wlthbut'  ti^'  aV^httlit 
suspicion  or  doubt  of  its  soundness.  Jtidfcial  deci^kmain 
courts  of  Justice '  are  ranl^d  by  Lord  Bah  iM  dili  of  &e 
grounds  or  cbiist9ttients  Of  the'(<othtn6n'lkw(6).  "AhQ'Vi 
series  of  judiciiil  decisions  are  sh'oi4'n,  tfdniefheaifa'CoifitiM 
WeitmntterHca^Torti  the  thhe  6f  Cooper  f:  CUOy  doirn  to 
the  present  period,  in  whfch  th^sheriflPhas  beehheMliabte'fA 
trover  Ibr  seiiifing  arid  seflfifig  after  an^  ti6i  of  bsnlktuptey/IM 


(a)  Hale's  History  of  Uie  Common  Law,  c.  4. 
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befiire  a  ooimninion ;  if  neither  the  caie  of  Cooptr  i, 
nor  the  cases  whidi  preceded  it,  do,  when  rightly  uadentood, 
contravene  that  principle,  rarely  the  qnestion  rimvU  le 
eonsidered  as  at  rest,  even  if  the  principle  on  whidiitmi 
^ginaDy  established  were  involved  in  doubt* 

I  cannot  conclude  without  adding  a  much  greater  we^ 
to  the  opinion  whieh  I  have  formed,  than  that  whidi  migk 
^otherwise  belong  to  it,  by  stating,  that  upon  the  discusnoDof 
this  case  amongst  die  judges  after  the  argoment,  the  late 
eminently  learned  and  accurate  Lord  Chief  Justice  of  tbi 
King^s  Bench,  declared  it  to  be  his  opmion,  that  from  die 
numerous  decisions  b  the  courts  of  IFetimimUr  J7sff  fk 
law  was  settled  against  the  sheriff,  eo  thatit  wasnokagffi 
wbjeet  fer  argument;  and  diat  even  if  Ae  question  wm 
9t$  mhgrOf  he  should  eoflie  to  the  same  condusiMi. 

For  the  reasons,  therefore,  which  I  have  stated  sbon^  I 
think  the  present  judgment  should  be  reversed. 


Judgment  Revenei 


Mr.  Justice  AtnnsoN  was  also  present,  bat  havng  bes 
concerned  in  the  cause  while  aft  the  bar,  gave  no  opiaioB. 


IN  TtttGbl^MB  YjMI 01 WQJJAM  TV.  m 

-    ;      r 

IN  THE  EXCHEQUER  OF  PLEAS.  jl  1^ 

£x  pairt*  JoMBs.and  Anotfaar,  in  the  bwMw  of      ^^- 

RieBABOtoN  a  Baokmpft.  B^Xii- 

HE  Lord  Chancellor^  upon  hearing  a  petition  of  4.  c  no.  sect. 

E.  A,  Jones  and  H.  M.  Jones,  in  the  matter  of  of 'cStoS'tlJ 
William  Bichardson  a  bankrupt,  directed  a  c^se  to  be  directed  not  to 
made  for  the  opiiuoQ  pf  the  court  pf  Exchequer  as  i[^'o?ship6^ 

follows*  which  at  the 

William  Bichardson  the  bankrupt  was^  at  and  be-  mortgaged  ara 
fore  the  date  and  execution  of  the  several  bills  of  sale  &^>^t^in 

porty  till  thirty 

hereinafter-mentioned,  sole  owner  of  a  vessel  called  days  have 
the  Lady  East,  and  of  a  vessel  caUed  the  SpriglUly,  J^ffi^Tin 
and  was  abo  the  owner  of  16*64th  part9  or  shared  of  port.   Two 
and  in  a  vessel  called  the  Pyramtts,  all  which  belonged  64^^^  or 
to  and  were  registered  at  the  port  of  X(Onefo9l.  *k\ir^^* 

On  10  June  1830   the    said   William  Richardson  mortgaged 
executed  a  bill  of  sale  by  way  of  mortgage  of  the  said  T^lV'*** 
vessels  called  the  Lady  East  and  Sprightly,  and  of  of  sale  to  W. 
his  said  16-64th  parts  or  shares  of  and  in  the  sud  bill  ^  sale 
vessel  called  the  Pyramus,  to  E.  Whitmore  &  Co.,  for  was  registered 
securing  the  sum  of  6500/.  and  interest ;  which  said  oi^castomsof 
bill  of  sale  also  contained  an  assignment  of  the  part;  ^^.^\^ 
sharej  and  proportion  of  the  sud  W.  Richardson,  of  belonged 

before  their 
letam  to  port.  One  ship  alVeJ  vi siils  leluiiisd^bat  no  indorMment  of  the  bill  of  sale  was 
made  on  oer  certificate  of  registry.  After  being  insured, she  sailed  again  within  thirty 
days  on  another  voyage,  in  which  she  was  lost.  By  a  bill  of  sale  of  a  subsequent  date 
(to  whieb  W.  &  Co.  were  parues),  after  reciting  the  prior  mortgage  to  them,  the  same 
mortgagor  assigned  to  J.  &  Co.  the  same  ships  and  shares^  with  the  policies  effected 
on  two  of  them,  and  tbe  sum  payable  by  certain  charteren  for  the  hire  of  the  third, 
with  all  hb  equity  of  redemption  in  the  said  ships,  freight,  monies,  and  premises, 
subject  to  the  prior  mortgage  to  W.  &  Co.  and  to  their  power  of  sale.  This  bill  of 
sale  wftf  also  registered- before  the  return  of  any  of  the  ships  to  port.  The  mort> 
gagor  became  bankrupt.  Two  of  the  ships  returned,  and  their  certificates  of  re- 
^try  were  doly-indorsed  within  thirty  days,  with- the  two  bills  of  sale  in  the  order 
of  their  dates. 

Held,  that  the  second  bill  of  sale  was  valid  under  Cf  Geo.  4.  e.  110.  ss.  SI  &  37. 
against  the  assignees  4>f  the  bankrapt,  aa  to  the  interests  in'tfae- ships  which  it  par- 
ported  to  assign  to  mortgagees ;  notwithstanding  the  mortnjgor'e  bankruptcy  oo» 
cuned  before  the  lapse  of  thirty  days  after  the  shfp  anived  in  port. 

So  abo  as  to  the  poUcies  of  iatnrencey  and  monies  dae  on  tb^chsrtei^rty. 


0m  '•    '  CASBSriN  ITBACiTY  TBSUi 

'^^^^'^^      edmedihy  the  uiA  irtfisBb.  reipei^bfy^  iogcthfar  -ii^ 
^^^<^-  nM^'^flBds  ntpeoCixEeljrv  WDld>  ipowdn  ikf  Mk^  of}  .tfaeisnl 


;  'M 


•  Tlie«aMtfare0T«8sd&ircrttitttbe^toi6fl4lw  a^ 
of  sale  aliieit;  i 


•  I 


t; 


Ob  m  Mne  1890  thci  mU  bffl'tf  ntW  ita»  pHo- 
duded'to'tli^  ofBclTB  of  the  cuttoiks  atdie  eaajwi 
h^fosk  0f  the  poi^t  of  Loniion,'amd  dbe  pkrticnlwftJMdtef 
wert'ohtdred  In  the  book  <of  rcgurtfy  of  eac&of-tke 
taid Unree manMLu  «  'i  '-^-i 


'  The  said  sdioonerct  yetwelcaUedntiie^i^iiTgifcfj 
tlfttnned  to  the  poM  ef  J/mAm  ^on  Ift  OetoMit  Htt, 
aliid'«iril^<<i^gi«ia  iona^wyj^  to>lhe  iCbnoigr  JitfluA 
on  iih^  Itith  diy  of  the  fdliowmg  wMb  of  M>i7iliiier. 

No  Itifdoniement  of  the  Mid  bin  b0'«^ 
If.  RhkufiAdk  ioWkH^nm^  Ik  C04  ;«aa  iMMlbiaD  ^ 
^ertifitete  '<)f  v^gi^trjT'of  the  «Bidi  vesid  cdBed  tiie 
^S|^iUl^dU)riflgbc»'SWf  ttt  the  {k>rt«f>'iEpMdbir<lr^at 
aaiy  Yjidier  <hi^i  Wr '  was  the  ^d'  4)^ttiflcato  prodfaioed 
to  the  offlc^tB^of  di^  cuatottu^  for  the  pitrpote  of  Inviog 
such  itidoneiiieiJt  i6ade  thereon.  -    H'M  / 

'  By  <ui  indexHfiire  *  or  bill  of  Me  betttn^  'dato17  Jis* 
iimry  lISS!;  and'  faiftAe  bMweeia  the  safdilT.  JKdft«M^ 
of  the  iir^  part,  "J^.  B.  C&bM^  Aereitv^esiiHIieai  «^'Ae 
second  part^  S.A.  JontsBxid  BT.  M;  JSsm^;  tUe^'pe- 
iStibneirs,  of  th6th!rd  pait,  Wad  die  Mid  jEAmh^I  iTiUf- 
'M'or<^&ICo.  df  th«  it>nrAi  pkrt^(a>e^y^lAi<«i>de«d 
i^btiipanied  ^  dase 'itod' ^as"^  l)e' 'tuAcen  -  w>pilrt 
thiBiieofl)  'after  re^g  diie  ^f«ibpMif?(^'i'«eitiieM^  of 
rej^fitry  i^f  tUe  sai^  three  i{&vieMA  tArips  oi"  ¥MMe/»ld 
i!he  lEiaid  mortgage  to  Wkiim&rT&  Ob.  ^  WJmte  Ifltt^ 
tbe  said'  W:  'mchard^on'Ah'ifiJsAgtl  itf»d*tftoBfer'to 
tliepetidobeta  th^  said  tresseb  called  the  JEMtpp  JBM 


IN  ilHilfSfefcowo  Vmn  bpVfUJULAM  IV.  67S 

«id  the^SpngMjf^mni  kb said  IfrBM^^rtaor  shares       18SS. 
of'  andiin^lbe  said^nsaafl  caUad^lhe  Bf^mihtSf  > together     ^^^"^^^ 
VJlh  Im  astend  tpiilictet  ofiaaattmioe  reflGbbtfdiODithe      Jomm 
said  ahip  Iiteiff  i£awl^/'a.)pt>Kcy  xrf  *amiar|mse^fQ»  .SOO;.  (M^^Ao^'i^r. 
efledtod)fin>  thfiiaaid)  aUp^iSipw^U^y.^wlo  poUity  of  9AfW4JUM99r* 
assurance  for  1000/.  effected  on  the  part  or  ahsre*#f 
dke  M&d  Waiiam  iticAairAm  of  ^drinitbeaail^^faip 
PyramttSf  and  a  certam  sum  of  6415i  444, oti  aoniodi 
tberanf  as'^dioatd  'fattciMae  piMjabk^ibr.diA  bine  of  Hhe 
said  ahip^Lady  East^  uadtr  ia  ceriaitl'  chArteiv-pMly.  of 
affire^gklalfiott  (tfa^Minl  ffeQitadg^.,^^eky<|th0j  ftaidr-idbip 
Latfy  fbfM  it«a  lti<  ton  fteigfat  <r|oMtbe r££ii<^  India  •Goan- 
pany  for  a  voyage  to  Fort  William  iivlBeiigfa^najd  bttck 
agaiRttpr  XoiBbte^.iaDdi  «tt«4>theri]iioiiito'pij^al>Iikittl  the 
said  WHUam  JScAar^h^^idtor  tha'Sfudichitrl^ihiPf^f 
aad^all^ln^ight^titlei  and  ei|uit3i(of  iM4$i»af^«>ofiMie 
8atd^;Hi%'/Ub4t  iBMdri^fiM  dfj  andiin/tbeilftaid.ishipa, 
M|^  flsaiiietfi  -diid  ^tiil3ftttie8r:9UbJMt!(Aa¥#HAala<s  to 
the  aaidiforior  Mortgage  k^vtbd^iaid  KKM^manTi^  Go. 
fir  Mttiring  tlie'  pajnnenti  itor  thet  ;pa^o}|^r% * i^iMvii^ 
biUs  «£  .Mdhamg^^  ipr  4^v)^4;  wmh  t^mQ4nyiig .  M . all 
totWavun  oniSraR/iiCU.  ^».a«d  (indqrA^d  ^f^^e(?- 

litioB^iii  m.  imbi|tHiitiQn;  fiW'  oii>  r^M^Al^^C  .fllheri!)>i||8 

of  exchange  then  «ve«du^  ^  A#id:  .^N:,  wW  .flft*- 
mentiwdd  biHaof  «tlehaog^  ;w^jre..j^wf^..by,^l^6aid 
S.B..C^k  iipim.  and  .a«e»ptad  l)y,tl>^,Ba]d  ^^.^cyH- 
ardSfi9i|ifot  th0.ia^QPBIpdii(iop  <)f  tbe  A|i4  fS'w,  J3*.jC0K^» 
aadby  the  said  >.<S.  iS.  Coc^,  indorsed  to  the,  pe^t^n^rs 

in  {i^yioant  Cof.'gpod»  w^  w4  d^erfld;)?y,d^^p€Ai* 
tioneip  lo  Ike  aaid  &  A  CSt)e4)  to  tkf»  ^l.^ii^pDjDt 
th^repf.  Aad  in  the  said  bill  of  s^  a^^^.cqiff^^ 
co:v^pjMt9^  from  thia  peti^oD^rs  iv^  the.^  ffftiffifffre 
&  Co.  that  ili  sboivld  be  lawMfpr  the  latter  to  ^^i^f^pise 
their  poveis  of  sale  Fithoufe  tboi  copsent  oc  cpn^mr^nce 
of  the  petitioners,  and  that  the  potitioneis  wo^ld  |oin 
and  copeur  with  them  in  all  propi^r  and  reaspnab|e 

VOL.  II.  T  Y 


W4  CASES  IS  TRINITY  TERM 

ISM*       aefal  to  Assuring  the  said  ships  or  yessels,  and  pats  m 
ZV^  slfares  of  ships  or  vessels,  to  the  purchaser  or  pur* 

Jdwes  dhasers,  If  required  by  him  or  them,  and  enter  into  all 
*"*  f^^^^'  pro|>er  Aeeds  and  instruments  to  enable  the  said  WUi- 
RfeaAimsdjr.  more  &  Co.  to  receive  the  said  freights,  and  aH  sums 
tof  becothe  due  on  either  of  the  said  poKcies ;  and  the 
iBii.  last-mentioned  bill  of  sale  also  contained  a  proviso 
iCnd  declaiwtion,  that  after  payment  of  the  said  Sim  of 
WOW.  aiid  interest  to  tiie  said  Whiiniore  9s  Co.,  the 
surplus  of  such  monies  as  should  arise  firom  the  sA 
of  the  said  ships  or  shares  of  ships,  and  ftom  the  re- 
ceipt, of  any  nioney  in  respect  of  freight,  or  under  either 
of  the  sdid  policies,  should  he  subject  and  liable  to  (he 
piiyment  to  the  petitioners  of  the  said  sereral  biDs  sf 
exditage,  amounting  together  to  the  sttm  of  999M.0r.  ML 
'  A  ddunt^art  of  the-  said  indenture  was  eteeuled 
by  the  petitioners  on  the  requisition  of  the  acdicilori 
ef  Whihk&re  ft  Cd.  and  delivered  to  their  said  mK- 
ohora  foif  their  ^se. 

'  Oti  S4  January  1891  ^  the  pelitionera  caused  a  no- 
tice in  writing  of  their  said  mortgage  to  be  giv«n  bf 
tbefar  solicitor  to  WhittMre  &  Co.,  in  itrhieh  they  were 
rehired  not  to  make  any  further  advances  on  the 
S8<;urity  6i  their  said  mortgage. 

On  or  about  18  January  1831,  the  petitioners  caused 
a  notice  in  writing  of  the  assignment  to  them  ef  die 
aom  ctf  6416/.  4«.,  and  other  the  fireigbt  and  eanuagi 
of  tbe  ^aid  ^hip  Lady  East,  payable  or  to  beeome  pat- 
aUe  by  the  East  India  Company  under  tim  mi 
dharter-party  of  afiVelghtment,  subject  to  th«  siiA 
prior  mortgage  to  WMimore  ft  Co^  to  b^  served  m 
the  saiid  East  India  Company. 

On  several  days  between  the  3  and  7  Mmy  18S1| 
iftelusiVei  the  petitioners  caused  notices  to  be  setvd 
M  the  several  underwritera  whose  names  were  sub- 
scribed to  the  0aid  aeveral  policies  of  itttutatiee  doi 


IN  TH8  9EeoNi>  Year  or  WILLIAM  IV.  dTK. 

on  tbe  Indemnity  Mutual  Marine  Insurance  Compat^g  IMSj 

in  whose  office  one*  of  the  said  policies  on  the  Mp  ^■^■v-^ 

Loffy  East  had  been  effected,  of  the  assignment  of  jovia 


the  Mid  aerial  policies  to  the  petitioners,  subject  to  ""^  i^^' 
die  said  prior  mortgage  to  the  said  Wkitmore  &  Cp«       RtoiABusei^^ 

On  11'  May  1931,  the  petitioners  caused  their 
said  bill  of  sale  to  be  produced  to  the  collector  and 
comptroQer  of  the  customs  of  the  port  of  London,  and 
the  same  was  entered  in  the  book  of  registry  of  each 
(rf  the  said  ships  or  ressels. 

On  14  June  1831,  the  said  W.  Riehardean  com* 
mitted  «n  act  of  bankruptcy,  and  a  commission  of 
bfloikrupfe,  dated  16  June  ISSl^  was  duly  issued  against 
him,  tinder  which  he  was  found  and  declared  a  bank-* 
rupt ;  the  act  of  bankruptcy  proved  in  support  of  th^ 
said  commission  having  been  committed  on  the  said 
14th  day  of  June  last. 

On  5  July  1831,  assignees  of  the  said  bankrupt's 
estate  and  effects  were  appointed,  and  the  usual  assign- 
ment thereof  executed  to  them  by  the  major  part  of 
the  commissioners. 

On  or  about  14  June  1831,  the  said  ship  PyrasnM 
arrived  in  the  port  of  London^  and  on  or  about  the 
l£  July  1831,  the  said  ship  Lady  East  arrived  in  the 
said  port  of  London. 

On  or  about  the  Slst  June  1881,  the  certiflcUte  of  re< 
gislry  of  the  Pyramue  was  produced  to  the  eolledor 
and  cOTsptroller  of  the  customs  in  th6  port  of  Lovidon 
and  duly  indorsed  by  them ;  first,  with  the  particulars 
of  the  said  bill  of  sale  or  mortgage  to  Whifmo^e 
&  Co. ;  and  secondly,  with  the  particulars  of  the 
said  bill  of  sale  or  mortgage  to  the  petitioneni,  and  on 
the  lOtb  July  1831,  the  certificate  of  re^try  of-  the 
Lmdy  East  was  in  Hke  manner  produced  to  the  aald 
collector  and  comptroHer,  and  duly  indorsed  witlk  the 
partteuhM  of  each  of  the  said  tespeMive  blMs  of  sale^  - 

Y  Y  2 


»W>PjP^.  J^i^age^ui^  th^  797^6.  if\9)ix^  ^  the  s^d<fx^ 
fo)r ,1PQP(^  effected  o|^ , t^e  spd .  W(ii&>fi^.^Aar*jap's 
interest  therein  as  aforesaid,  upon  which  policy  an 
«vei;^eilQSB  haa  ia  conaequenoei  become  payable. 

The  petitioners  sought  to  •have  the  deed  of  7tfa  of 
January  1891  established  in  their  favour.    This  was 
opposed  by,  the  assignees  of  the  bankrupt. 
Tk^  qpestiws.for..the,opjni<Mii  pf  the  court  w«»— 
lat.  .Whether  die  deed  of  7  J^mmyl8Si,  aofiv 
fld  it'  'related  to  the  itKtetests  in  the  ships  which  that 
deed'  purports  to  assign  to  the  petitioners,  waa  void, 
WJ^g^ips*^  tjbie,  a^pigwe^s,  by  ^rpe  of  the  ship  raeistiy 
Ad;^  6  Geff4  4t^.Q»  Ui)*  4m  not  i 
'  9d'.  Whether  the  same  deed,  so  far  as  it  related  to 
the  policies  of  insurance,  and  monies  due  from  the 

111  T  1  *  '  '  ' 

hqt(tljfdia  Cp^,^ny  therein  inenttoned,  was  vodd,  as 
againattbe  aaoignees,  by  feroe  of  the-aame  acl#  ot 
not! 


■•1 


Afau^,  for,  th^  petitji(^r^.,(^^.  tbfi  aecpod  mort- 
gagees). .  The  biU  of  sale  of  7  January  1831  ia  aot 
iKiid,  whether  considered  as  against  the  arignees  or 

any  other  persons,  for  the  bankrupt's  interest  in  the 

I     .     . 

ships  has  been  duly  entered .  in  [  the  book  of  registry 
ai;^  ii\dpi:sed  on  t)i^, certificates  thereof;  but  if  it  baanDl* 
no^  such  oimaaion  haa  taken  place  at  would  arcriddie 
bittofs^le. 

^  That  conveyance  being  a  mortgage  to  the  petitiQWK& 
qjf  au  equity  of  redeiiq>tion,  contains  two  diatioot  sub* 
jeets  of  cmr^^ymee ;  the  first,  ships ;  >  the  other,  firrfght 
and  poliri^^  of  insurance ;  and  whether  it  is  valid  as  to 
either  ^within.  6  G<?o»  4.^c.  110.  s.^SQ.js^e  .question* , 
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•■  ■  mm^ja  to  the  BWr)Sw''  Two  itis  'of  facts  ire'ippntlafele ;     ^^ 

not  arrive  in '  port '  till'  kftkt '  tbe  l)a^lk^ptcy'; '  M  ddifer       J^,HH  ' 
td' We '%V^A%  whliK  aid.    'As'  tio  tBe  ^La'di/'^hatt  '"^j^^^**'' 
krid 'PyromM,   the '  transfer  tieihg  hy  m^'6('sm'k*ii:iMibAiM. 
wKting,  sitififiea  6  deal  4.  c".  1  lO:  s.  '3S(a):   li  was'proL 

p^y^W  oC«4p)9r»oMr  inalra^ieiib  bj^t^hioh  ■i^>iliipTor-ii^sKtibi'anj 
ihait:  or  ^i^^sth^r^f,  si^all  be.^aIy^^^^^.|•^|l|l|  Ijnyc  ^^B^M^^nA^^^in 
the  book  of  resbtry  as  aforesaidf  the  collector  and  comptroller  aliall  not  enter 
m  the  book  of  registry  the  particulars  of  any  other  bill  of  sale,  or  in^thi- 
meat  pBlpolliAg  *fo  bef  a  t^Mi^r'li^Uhe  sLhi^'  ididbr^  dr'Wrt^i^f^,  or 
Yf||d9;a  OK  Iriortiafpi^vo^  ^  unie  ahlpr  od  ^vtuti,  diirtoioakl/^resllid^eof» 

on  which  the  particulars  of  the  former  bill  of  sale,  or  other  iiistnimeiit. 
were  entered  in  the  hook  of 'registry;  or  in  case  the  ship  br  vessel  was 
Hb^iMm'ih^portio  wkfeh'she  belbirged  atVhe  tikh^  Wd^  tbe  ]laV^l^rah 
of  such  former  bill  of  sale,  or  other  iilsmiilMfit/ik^^  cttttyied>iotie<1lopl&^ 
regifi;y,,th^i^i)9]ey  tlOf^y  days  sliaJ)  h^ya.elap^  f^oflUfMi^  oi^iArliich 
the  ship  or  vessel  arrived  at  thq  port  to  which  the,  saa^  bdoi^C^ed  y  an(|  ^p 
case  the  particulars  of  two  or  more  such  bills  of  sale  or  other  instruments 
aivfohyaid,  shall  at  any  dme  have  iken'  entti^'ln  kUe  b(ioi^r'^gistry^of 
the  s«H  AipiMPVCMeiw  Uke  tdlestoi  o#  comptroltoi'ibm'iMt  eM^  in)  Ift^  Mk 
of  regtttrf  the  particulars  of  any  other  bill  of  sale  or  other  instnimti||.fp 
aforesaid,  unless  thirty  days  shall  in  like  manner  have  elapsed  froas  the  day 
on  which  the  particulars  of  the  last  of  sacU  bills  of  s^e  or  other^inst^ument 
wer^lMteRiiIln'  ifn  bdois  of  Vegistry/or  from  tke  day  on  which  the  shtp  or 
umtl  «rriitd:aftfll0p4a«uAwlricW  she*lftlong«d,^  Icas6  6^  her^bs^HM^^AI 
Morm4  >  41^10  e«tttj  cMf  vikra  there  4Will  •at  mujt  tiose  h^p^Jan  t94)^iw«r 
mofe  transfers  bpr. the  same  pwncr |or  Qfiinefs ^^  tb^san^c^  p{Pf^y,ia,^{^ 
ship  or  vessel  entered  in  the  book  of  registry  as,  aforesaid,  the  collector  and 
totdpirolf^r  are  hereby  required  to  indorse  upon  the  certificate  of  re^stry 
ofadch^hlpi  or  tM;l,  \ti^'  ^^nUik  of  thk(  biff  i>^  SMle^  W  ^^^dit^ 
mfti^  |«p||^  wH^.flbe  y9rHpi.jQk(p«Mfa>l:l«i«il<«'tltlttrip«>pb^wb* 
shall  produce  the  certificate  of  registry  for  tliat  purpose  witliiff  fffitfy^  ffVf 
next  after  the  entry  of  his  said  bill  of  sale  or  other  instrument  in  tht^faook 
Off'ftfgiatry  as  aforesaid,  of  within  thirty' days  nest  after  the  return  of  the 
irftt  shi)^>  ef^y^^l  fo'the>|^t'i^^ich<she  bef6iigt,)n'hi8^'6)f'tiefr  MJh 
at  ;tbli,^|lM^qf!Biifb.ehiry  M<afoie9aadfl  8ii4tin:«MfrBvp«Htt'ia|n>peliM| 
shall  prpdacethe^rtificvte.Qf  n^Uy  wjitl^^if|fhfro^.^.ifw|f.4jf<^^f 
thirty  days,  then  it  shall  beUwfol  for  thecolteclor  oc  comptn^Uer,  and  ^ey 
are  hereby  required^  to  indorse  npou  tbe  certi^te  of  registoy  tlie  partnciilBn 


fiy«  CASES  IN  TRINITY  TERM 

]8$i(.       dacedtothe  officer  of  customs  and  entered  by  diem 
"j.^,1^%^^     in  4|j^  Jj^qJj.  ^f  regbtry  pursuant  to  s.  37-     By  that 

Jokes       entry  it  became  valid  and  effectual  to  pass  the  ^o- 
sad  Aootiwr.  perty  as  against  all  persons  soever  i  and  to  all  inteoti 
Ei»4Awoa.  and  purposes,  except  as  against  a  class  of  persons  who 
do  not  exist  in  this  case. 

Then  if  the  entry  in  the  books  of  registry  of  die 
seccmd  bill  of  sale  of  7  January  18S1,  beibie  diirty 
days  had  elapsed  from  the  day  on  whidi  the  flfaips 
arrived  at  their  port,  was  not  rite  action  by  the  customs 
officer,  was  it  such  a  non-compliance  with  s.  39  of  the 
act  as  to  avoid  the  bill  of  sale  i 

That  section  must  be  governed  by  die  intenCicHi  de* 
clared  in  it,  viz.  that  the  several  purchasers  and  mort- 
gagees of  such  ship  or  vessel,  share  or  shames  thereof, 
when  more  than  (me  appear  to  elaim  the  same  piopeilf> 
shall  have  priority  one  over  the  other,  not  according  to 
the  respective  times  when  the  particulars  of  the  bHi  of 

of  tbc  bill  of  sale  or  other  iiittruiiieilt  to  web  peraoo  or  penont  m  dMH 

Srit  produce  the  ocrtificate  of  regittry  lor  that  pttvppst,  k  bcwg  IIm  wm 

iMieak  end  meaaiiig  of'  tbkoct  Chat  the  aercrai  piiirhaign  wd 

ci  aiich  thip  or  veaael,  share  or  shares  thereof,  when  wore  thfsa  one 

to  claim  tlie  same  property',  shall  have  prioritj  one  over  Ihe  other,  aot 

acGordiDg  to  ihe  respective  times  when  the  particulars  of  che  hill  of  sale  or 

other  instriuneikt  bj  whidi  aoch  property  was  transferred  to  tkmn  «csc 

Ailaoed  in  the  book  of  registry  As  aforesaid,  hat  acmrdiwg  to  tfat  im^  i^xa 

Iha  iQdoiseiB««i  is  made  opon  the  certificsite  of  n^attj  as  ateeaaid ;  pnv- 

vided  always,  that  if  the  certificate  of  reystry  shaU  he  lott  or  misUid»  or 

shall  he  detained  by  any  person  whatever^  so  tliat  the  iudoraeiaent  caaaBt 

la  doe  time  be  made  thereon,  and  proof  thereof  shaU  be  nnde  fay  lbs 

porchaaer  or  mortgagee  or  bis  known  «gem,  to  Ibo  saiiafaciiea  of  ihe 

commissioneos  of  his  maiestgr's  enstoms,  it  shall  he  bwfal  iut  the  aai^  aa«- 

jnissiaaers  to  giant  such  further  time  as  to  them  shall  appear  arcasaaiy  fisr 

tlie  recovery  of  the  certificate  of  registry*  or  lor  th^  registry  dc  woo  of  the 

•aid  ship  or  vessel  under  the  provisious  of  tins  act,  and  tfaerenpoii  the 

Inr  nod  eDamtsoUtf r  ahaU  aiakc  a  — »«m*^— »«^""«  in  Iha  book  of 

Aiadwr  time  v>  graaled«  and  during  audi  time  oo  other  bill  of  ^anltiMI  hu 
tatered  f^r  the  Inoifef  of  the  tunr  abip  or  f  etael*  or  Iho 
thortofi" 
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sale  or  othi^r  instrumeot  by  which  such  pjrop^r^  F^s       V^f* 


transferred  to  then^  were  entered  in  the  book  pf  reffisUry      ^ 

^  w^^#        j^j  parte 

as  aforesaid^  but  according  to  the  time  when  tl^  juD^-       Jowbs 
Aprsement  is  made  upon  the  certificate  of  registry  a,s  ^^^  ^^' 
aforesaid ;  and  in  the  praptice  since  the  act,  sucf^ vjiv^  ^csykKpsoiT' 
mortgages  have  been  entered  without  waitilig  thirty 
days;  Hmne'a  Customs  Acts,  214. 

Npv  the  first  qaortgage  is  absolutCi  and  is  recited  ip 
the  de^d  by  which  the  equity  of  redemption  is  after- 
wards mortgaged-  The  property  having  passed  pq  the 
mortgagees  by  the  entry  in  the  register,  the  pren^iture 
malung  of  that  entry  cannot  avoid  the  conveyance,  at  all 
eventa,  as  against  the  assignees  of  the  grantor,  wbQ  <tfe 
not  within  the  exception  ui  s.  37.  Now  what  |s  pro- 
hibited by  s.  39  to  be  done  by  the  officers  of  custpms, 
is  the  entry  on  the  register  of  a  second  ponveyaa^  till 
thirty  days  have  elapsed  from  the  entry  of  a  fqimsr 
like  instrument,  or  from  the  day  of  the  shipV  arrival  ip 
port,  if  absent  at  the  time  of  the  first  bill  of  sale.  But 
the  legislature  intended  to  give  every  person  claiming 
under  a  bill  of  sale  thirty  days  in  which  to  obtain  an 
iadoraement  of  his  conveyance  on  the  certificate  of 
registry,  so  as  to  secure  his  title  in  case  of  ccmflicting 
clainis.  Nothing  is  here  insisted  on  as  being  requisite 
by  the  act  and  omitted  before  the  bankruptcy. 

[Lord  LyndhuTMi  C.  B.  Sect.  37  expressly  pro¥idas 
that  no  biU  of  sale  shall  be  valid  and  effectual  tp  pass 
the  property  in  a  ship,  till  entered  in  the  book  of  registry 
by  the  collector  and  comptroller  of  the  port;  and  s.  39 
afterwards  specifies  thirty  days  as  the  time  for  an 
absent  ship  to  be  in  port  before  that  entvy  ean  be 
made.  Can  you  say  that  by  registering  this  bOI  of  sale 
before  that  time  elapsed,  it  will  be  valid  ?  Supposing 
this  to  have  been  a  second  mortgage  amply,  or  a  moc^ 
gage  not  reciting  the  first  and  conflicting  in  terms  with 
it,  could  that  argument  apply  ?] 


19S&        *<TIierdflbot'cifii(9dflli}37)bai«90l;  bfe 'lOKavoUihei^o^ 

^^^^'      f«yaiibe«{of  e^isUit)  fat)'isea^o^bei»ijB  btuikruylty 'Mtep* 

Jvntk       ^ntnDiijefqrerlhto  fetunui  .>Tlibstacft'kfaieicaiiipbilBd 

"^fa"^^  o<^Jp4hei^t»y  l7i<th^.dffiDeo(ief)Y»fctciBh;^bat  ddi 

RtcaamnsoM.  tbat^lk>DDki4btel■lpBliWflcrfD{dbllIlkflapt^ 

t|levcelrtifidMisibn^d((beHinU>nl^^  {I^M  LyHdhkrd 

toiB^  MrtoMuidM  iheiUM  af<«iib  of  rtMkuary  MM  is 
vaMianA  cdFeitnal^lofiwft  tte^it)peKty^A>  IfioaMf  ai 
itrfthilifhigitfesBrfBdiitlte^Kigiiteib^bB^fitfat  mciiiyigrni 
fro>  wUdk^nt/qiiqsfiikbiMfvvHias  fiir -<hdaB«iafitiha>a^ 
cpudi  iaKitfl|gq^dai> Jt  i  1 1  iCan»  fAk  iitte'vanBigt  f-baaloraiitey 
of  thBlia88igaoi'>;aM«»d  biaiprbvioa^ltarailBfi^A^ft^ishif^ 
aadiraqderi  itinBia|iaUeiofrrct3ri?ingaHbaeq[iKiit>Tali£t]r 
by  kidaMtlnBOttroniidiei«d»lSclita.b£ifeg^  >far/tke 
poirei>iortiitokeM0abtad«tiiQ*nnnaB  law  (imcbiitroM 
bjiir(Bgtptny)>adfe..'{  9ut()l|^><;latid;d  of .'tbeitaortga^ets 
^aiW))|Qna  «oiiiaf);  -^f firs^ i morljg^geaal  wane  {Motiei 
tD'tlic^8t£ail^itoDHyaiice^flO(lliatitdaiitpnly«be  sfviM 
bjifaidAoisiqnior (jbeik^ttrt^  thUi;  JtbeiviK)Td9.a/*«»  9  ise 
mto  Airictanii  wlyr>4viM  aifpl)eariyt}prdiilHtoi>  *  Tk 
opcttifa^  ^orda^  ifklB.^^^iVtanfrisliip/br  vasMli  braoy 
ilhaip^  ort^huraijtlKveoi'/AdppIjr  tbifaa  same  thin^  a^  At 
words  "  the  8amepropert]i:)ii,aD)r^Bhip>«ritaa8al'*aAKT^ 
watda^ifijiia^^h^se ;  dhd  riot  <'fo  dny -oChavxphipaify  in 
Iih6.shq^s)r>tt>'the  iaqailji»ofj  >9ade«f4oiiJ  whidt  isihe 
residue  of  it^  and  is  the  $UlQQCi^niatter(if  ihtitnottgige 
ot^ J€mnaf\jfilSSh  fNowsMutpstoieoonstruedbyiiieir 
lotaiilMto  Atr  .asi4i80oteraMt.<n  Xbi«»:>in  WaMm  i. 
LaimOi)  tba.dlat.\I  1  ift^^T^^^M.  a^Mitetitbii  aKtfiation 
by  a  widow  >afjiar'(dstail!el>x  i^MMcMrWri,  .Was^beld 
BOt  ifi  jkpply  ioiafoaae^wliiebf  tiuuigbie^cprastly  finohided 
in  its  termsy  was  clearly  without  its  mischiefs.  JSyt/on 
V.  StuM{bywt»  thera  relied  on  to  thofiv  that  the  inleat 

(«)  1  Ros.  &  M.  S85. 

(6)  Plowden'i  Cora.  464;  14  Vin.  Abr.  551 »  pi»  4. 


eC<slafctttesiB'iBore>to  b^  mgAffdedaad)pulnuedl)thaii  tbe       18881 
pmite '  le^E>;ioiF<  theni};)  fop.  often  •  jiUkigB  ivhidft  ace      ^^'^^ 
^tniiiir)iie'woidda(>stalii<e8|  aoB'dttt  offtheiptortittviiof       Joacb 


pwtjFk  hnade  mtm^ry  iotthe*  dftsaldingiatiiMMa  of  jB&'mH  JlfeaAmimlil. 
fo^>dtte\^ood(<a^ainittJtiM«lteBor|.thbiprahiiMddh  having 
bdeiir>ettabittlttd^ibrtUi1ataelbK>fidieBMfe8^      U    > 

1  Jibrtrir«v^v  Jft/Sii  (a)  «ra8'a  ttaie^df  sMtohrUovkf ;  Ihai 
Lord  tiTbotfrdbs/tayf '  ^f<  j[t«h»  agepetfal  ndofio  dieibtbr* 
pretatiuti^of  aeteiofiparliaiikentj  tUationeaactiiifflit/^the 
eifedrbfiwhieliiiiB  to  eat  Idbwn^  aMSdgeprjreAniii  any 
wrkfBttfastiriinwnt^/ Bbai  hiiveia Kmited  eooptniatibn;" 
afd^ftftyfaytj^^adda '^^'it(iaiii  ^enerai'vule^'thai  ki 
of dei>r,  to  H  airpidri  any  n  writtRi  I  < 'inktRiHi^ 
eiiacteaentvrtfae  wohla^of *tfiirt»«nabtnienttoaglit'tRiijbe  b6 
dak^mndiesppimds  ao^to (leave  bitf doubt  6frtb0  lotentioq 
of  tteifegjalatui^/'  Herd,  su()i(ioftiif^  s*.88kto/iipiil7^ith^ 
reiiredy  may  be'«9aaisl>  thfe  idlffioto  ibr  hJa^wEon^fiiltadii 
#itbMit>av6HltngE'th^'lBMra]iieoti>  /fle<ou|[hctotai;te<ii 
mintife <^<aich  *€om^yaiieb  brought <bliun^ttnd»ln»l|€l 
anf  intry  idieto6f  i<|hir^  dt^ya  iMr  tho'  arrival  df  Hbe 
ship/  bqfciao /early  I  ebtrf'secu^  ^hei  vdriovs  .paeti^a 
naUtloJ,<wHo  may  mktdk  th^iboofeaiNl  oirtaid-a'oopjy^  df 
prMt(<eiioambraiief)ii(8eee.f41^)" '-^'-^1  -r-^*^-  '\h  "  .iM>o 
t  •  i  [|kff4'>J^e^Mttiirjr  €.'  B.  A  bill  of  safe!  tr^giakidred) to« 
Mbn-inAgHt' be'i^cniatbiftd  ageto^'and nbbeoomiB JvaliA 
fhwi^dfe<tiMblt>wa«}«xetiit9d«3    -"      '     <  ti.  r.;     r 

:  Batr  cUr4U9r  diadnody  poiMs  out  in  si  81  i  vv4iat  timsidr 
sbait^not  be  (i«didi  ai  26  <i^oi  8;  e.^ra.  lf.,ib0ipm*i 
Tioua  aot/  hadittenei  itate^/bfvf  t.  tAfMd6i0l<6)^  eked 
in  JtfaaM  -  w  ibMmd  (^.  1^  foim^  ^vegislter  act^ 
doritainod  «8-welF  eUoiea  deekring  tntmrfb^^of  aiupfe^to 

'♦»'^.,    I      .'I'ji*'-."     f'r  •'■»u')  V    "i-'j^.»^     'I'  -j;  :.«•    I' 
(6)  S  E«p.  69*  ' 


♦  t 


lart 
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be  aid)  nad  void  on  fipjlwe  ta  comgis  wnA  c^taj*  »r 
4Pl|ait^,  ^  other  dauseg  meielj  directofyL  Lwi 
iM»  -^WPfi  Wtf  of  ^(^[Miiioii  that  tbe  4au0«  geapccliilg  Ibe 
xi^isHy  w»B  of  (he  latter  deaeripCioq,  4Qd  that  anf 
defisct  in  tbe  form  of  n^istry  did  lyot  nake  die  aak 
wqH;  nor  would  f^  ineguladity  of  tbe  deik  of  tbe 
ciutom  hooae  ia  Lomdom,  whose  duty  it  vaa  to  malie 
the  entry^  ai|d  to  wbm  it  bad  been  regnkily  trans- 
a^ittod  firom  JU^erpool,  where  tbe  ship  waa  re|^teredl 
d^atroy  the  validil^  of  ai|«h  a  coatract.  Stat*  7  &  9 
Wilt*  3«  al^t  8«  SI.  required  tbe  sale  of «  ahare  in  a 
Bpipbltaired  fhip  to  be  acknowledged  by  ipdoracn^nt  on 
the ceatifieate  of  the  register  before  two  witoeaaea;  yet 
H  sf^  without  them  was  held  not  to  be  void^  diera 
being  no  fnoYision  in  tl^it  act  rendering  void  the  conr 
veyancea  of  shipa  made  contrary  theoeto ;  UotlgM^  ¥• 
Brawn  (o). 

In  jpioroa  v.Mnwrtib)  Lord  EUm,  Gibbg  C.J.  and 
tbn  late  Igord  Tenter 4n  concurred  in  holding  that  a 
bill  of  ^ale  divested  the  absolute  projierty  of  a  ahip  at 
sea,  sttligect  only  to  be  divested  by  the  vendor's  negketr 
ing  to  make  tbe  indorsement  on  the  certificate  of  o^gia- 
try  within  tan  days  after  the  ship's  return  to  port;  and 
Lord  EUan  said^  that  if  a  bankruptcy  intervened  befoie 
the  arrival  of  tbe  ahip,  the  indorsement  being  oqly  an 
act  of  dtt^  on  tbe  part  of  tbe  veodcnr,  and  passing  ne 
interest^  might  be  performed  by  the  bankrupt  hiinsfH 
or»  aain  that  case,  by  his  attorney  constituted  finr  that 
puipqae  befcra  the  bankruptcy.  No  question  of  le- 
puted  pwnerabip  can  arise,  except  where  the  assigner 
aamains  in  possession  with  assent  of  tbe  true  owner* 
Henf ,  even  assuBMng  diat  an  equi^  of  redemption  is 
such  a  *^  chattel "  interest  as  can  be  the  subject  of 
reputed  owne^hip  by  a  bankrupt,  in  the  bankrupt  act 

(m)  f  Bar.  &  Aid.  4t7.  (6)  S  Merirde,  $fi. 
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choBes  in  aetion  ^re  held  included ;  RpaU  r.  ftoUe  (a).       1A99- 


So,  in  Es  parte  CohUl  (b)  the  awlgmnent  of  a  fife 

policy  of  insurance  was  held  not  to  prevent  tfais  op^ira-       Joves 

tion  of  6  Geo.  4.  c.  16.  «.  72.  if  ho  notice  be  giren  to  '**i^";^*~' 

the  office.    In  those  cases  the  bankrupt  was  a  legal  &iciiA«)to«. 

owner.  Ex  parte  Richardson  in  re  Cheshire  (p)  decided 

that  an  uneertain  interest  in  stock  standing  in  the 

accountant-general's  name,  which  had  been  mortgaged 

to  secure  a  debti  and  was  afterwards  transferred  to  dkc 

iBdrtgagor  without  his  privity^  did  notpass  to  his  assigned 

as  in  his  order  and  disposition  at  his  badkruptc^. 

In  Greening  y.  Clark  (d)  a  vendor  of  goods  pledged 

the  delivery  warrants,  which  had  been  left  wiA  him 

by  vendee,  and  became  bankrupt,  but  his  interest  in 

them  was  held  not  to  pass  to  the  assignee^. 

[Barley  B.  The  goods  were  in  possession  of  pawnee 
at  the  time  of  the  bankruptcy.] 

As  to  the  Sprightly ;  she  returned  before  the'  bank- 
ruptcy, and  was  here  thirty  days,  if  the  days  of  her 
arrival  and  departure  are  reclconed,  so  that  she  is  hot 
within  the  objection. 

Secondly,  is  the  deed  of  7  January  18S1  valid  as 
to  the  freight  and  policies  of  insurazu^?  Ship  and 
freight  may  be  so  separated  for  this  purpose,  that 
this  instrument  may  be  void  as  it  concerns  the  ship, 
but  valid  as  to  the  freight;  Kerrison  v.  Coie(e). 
In  Mestaer  v.  CriUespie(f)  the  assignment  was  df 
ship  and  freight,  but  the  indorsement  on  die  cer- 
tificate of  registry  required  by  26  Geo.  3.  c.  60.  and 
84  Geo.  8.  c.  68.  s.  16.  not  being  made  within  ten 
days  after  the  ship's  return  to  port>  the  assignees 
of  the  mortgagors,  who  had  become  bankrupt,  brought 

ifi)  ^  AUe.  165.  (6)  t  MoDtogu's  Cases  in  Baiikraptcjr»  1 10, 

(e)  Back's  Bankruptcy  Cases,  480.  (d)  4  B.  &  Cr.  316. 

(e)  8  East,  2Si.  (J)  11  Ves*  6«1. 6t9. 645. 656; 
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IS89.  trofvrandgdcposaemonofker.  Ait  ie^imeCioB  haTng 

'■^^'^'*  iNMd,  IstitA'Bkkm  stoM,  tita  iiiiiMRiiuit  qaeMtrnttaiaA 

^J^^  kfltt,  whaher,  iiolmdrttaiiding  the  regisCef  jMk^  the 


nd  AnoAet.  miguiucwl  WM  not  goed  tts  to  tbefireigfct  ?  aoid  beU, 
Rttv^raoy.  ^^w****?  ^  ifotf  ▼.  Ck&nfOek  (tf ), 'tbttfctbe sale  ef  a  ship 
«t  SM  IB  TiEd,  DOfwitfaHluidii^  the  vendort  istttee- 
tjuciVf  hgctwMf  bttAiBf^Cs^hefere  hef  Arrftri  in  pofti 
and  thereTore  befitMe  the  iMe  ms  eoBsfykste  by 'indorse* 
■MMl  on  tke  ceftifitale  cf  iegistrf ;  die  iitbet  reqttlsttes 
4if  Aw  t^egistfv  aetsliife^riiig  been  pfeviojusly  ootHpSdltritiE. 
On  the  pent  of  fieigbty  affceroonstdting'lhe'Btelerof 
CbelUAsy  beeaidy  *'ffbya8epam!eifi8titiifi^tthee«iiii(* 
«Ue  fight  ill  the  chMier-party  hsd  been  n&n^netf ,  tiuit 
wonld  bftTT  ns«^gned  the  beneilt  of  the^coTeiuddt  far 
fimgbtflKMndieAwfJiMfiaCcnipaay.  Hext,  isilieteaiiT 
diflfetence  from  that  case^  that  the  fif^^ht  i»  as^^pid! 
by  the  tame  bill  of  sale  tbatattigns  thehtlereSI:  U^ 
aUp.  Hie  tma&tioB  is  iaqx>itant  anddoubtflil.''  The 
fists  brag  suScienC,  an  injuoctioB  was  granftedy  bet  the 
sMt w»  CBaapaDwiqed.  Som  RMmiomr.Mited&meOih) 
Latd  EUemtanmgk  most  have  assmed  iltMt  a  tiansfer 
of  fimght  aronid  be  good  notwidntahdhig  tte  re^gtrtiy 
acta.  BaUt99by  t.  ^bmCA  (e)  shows  that  eten  sijf* 
posing  tfaas  in  iCi  iwmt  iil  void  as  to  the  aUps,  for  eontxt* 
zoning  the  legisUy  laws,  it  wonM  not  be  ao  ^aontf 
pahcies  of  insurance,  or  interest  in  oontrnets  tat  freight 
entaed  into  by  the  bankiwpt  wiHi  Ae  Emwi  Indi$ 
OanpsBy, 

fytttt  lor  the  asaignees  of  the  baakrdpt  (die  molt-' 
gagQr\    Rist,are8s.37jaMlS9aippliod>le?alhd7lhty 


(m\  S  Emu  99^  <r)  ^  Jfadd.  115.  Umdk,  V.C 

^»>5il.a(S.SSk 
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tb#.tpifi  ivwt«4  oat  by  tkQm.iatgood?.  Tbeyionwl'lM       IQSft 
ifBwl  itogsttxw  ,fisi  4ir6cfif9g,  iwblU  vaa  to  be  4M\e  qwMtd     ^^^^ 

in; jfflaHfiy  i«,. wliQ^be^.tbe bUl rf saleia  voi4  aJtogelberS  w^ A'M>tk«u 

Xhe  .^  #  bai^kffuptcy  happ^Md  befoon^  tb^;8&.4ftyt  B^c^i^iixtfpii. 

lipMD^d  by  ^p.  ;3i9  foi;  making,  tbia  lentey.    The  ^sognect 

then  bfBqf^merfentUled.t^  Ibe.jpffQfi^cty  ini  the  sUi^irif 

tbey, ^0  .l^n  rctgwteied  aaHyding  )b»  l«ir« *  Thei Mrhole 

acti^Pldd  b^ffend^red  nugatory  if  one-  flection>iBMd 

dif  epl9(>^<  ^d  the  otber.  p^i,^  pr .  unk^s  both  lare  heUL  of 

fqm44ip|)ce|.and,QqnaUy  ne^sst^rytajbecoittp^edi'TOlb 

byj]|ftrtifl9., .  ^Kq^s^  974pp)i^8i  toa^y  tranifer,  and^h^thcbp 

hfi  ^aiy  ,qf  iTmrtff^i  .^r.  of  i  ai^le  nmut  .thMefpre  ibe<  ccintih 

pli^.  .i^ithv .  So  in  f^  39.  it  ;i«  /'  tbe  ibitf  o£  taloy  ot  itiMnN 

m^nf^/Mflp^r^ffl^io  h^  00^,")  (wbitb  m^.be  A^Hto^fen) 

\)y  tl^e  name,  ¥^oi:;or,«(iortg^goi!i  .thiwolfariyiapt^Iy^ 

i^e  to  t^Q  fi^WoA  ^nortgage  a^  wi^U  a«  bUl  oC«ale»»  <  Tb^ 

wQiyls  ol^r.aectiop^^  'lot  tb»  samei  pn9peifty  in#ny 

sbipiWteKc^ii^  the  'book  of  «rogi»tryta8.afote8aidj'-afl6 

9ajdvta.  0ba\itrthat^  it.doe»  Mt.'^pply^  toa-^eoond.moDt- 

gag9,;,#pd  itbut  jtbs  pvopec^  here^mortgeged  i»  not  di4 

8ap[ie.p»)p0?ty,.  i  NownthO'  ownerohip  of  a^shipibdong*^ 

ingi  to-  more^ithan  /One  owner  is-'genercdly  divided  iota 

6f  4hwe8.(8.-^^)»  wd  di«  wocd  pr^p^rtff  relates  badq 

ta.Jtb^.pBevioiistpi|rt  of  a<  30^  vis.  to  the  aAmeahipiand 

the  Bai|ie',4baxe4    Tbiia  if  id«.,inortga0ea.'lO-64ihs»  n4 

he^bAP*  ^O'vofl$qer  ^  euatoma  is  directed  not- to  mgialec 

the  mortgage  till  30  days  after  her  arrival  in  port;,.hut7 

if  he  only  mortgages  part,  and  afterwards  mortgages 

the  vfisidiie,  the  wofd  proferiif.w^  i^Pply  only  to  what 

pa^ffd  bgT'  the  preview  tniNitgage  by.  the-satne  mojt* 

gBgp?».  mh^tfifBinib^  claims  areioonaialenl  oroebflioting^ 

But  the  words  of  the  act  apply  to  a  second  mortgage, 

though  the,  second/mortgagee  did  not  reeover  against 

the  first:  but  suppose  a  first  mortgage  not  to  have 


*^ 
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IftM      bMn  kttlcmcd  on  the  eertificale  of  r^gkilrjr,  tliei  a 
JT'^^      Midbi  mortgage  iddonedin  time  would  be  entitled  to 

Ei  |ifirMi 

j0H£a  priority  by  ike  indor8enent»  but  in  lieitfier  case  trorid 
**  ^**'*  *•  Biof  tgagee  be  entitled  by  the  deedi 
Ri«iiA  «MQ^;  '  [Lot'd  LyndhntnH  C.  B.  If  the  certifioftte  was  pnpolr 
lildom^  trhat  would  be  the  ^feot  of  die  biH  of  safe, 
and  what  estaite  irbuld  the  mortgagee  daim  who  had 
obtained  priority  by  indorsement  f  Priority  of  indent 
Hi^t  on  the  certffleatis  gives  the  kidofsing  mortgagee 
priority  o^rer  other  ^kimantsi,  aooording  to  the  estate 
he  elaittia.  Here,  auppoaing  the  certificate  propedy 
indorsed)  i^hat  would  be  the  effect  of  his  lull  of  saie» 
and  what  estate  would  be  olaimt  For,  by  the  faHtm- 
nmnt  indorsed  on  the  certificate  as  that  under  wUchka 
dahits  title,  he  claims  it  subject  to  a  Ibrmer  conTeyaBee.] 
;  Th^  object  iof  the  tlct  being  to  prevent  conllidiog 
dafiiis  to  the  sUme  property,  i£  a  second  mortgagee  had 
got  the  indorsement  first,  he  woidd  hare  been  fint 
entitled.  No  ship  is  duly  registered  so  as  to  pass  the 
property  in  her  unleta  sections  97  andi89  ttre  oompBed 
with*  Then  suppose  that  of  diree  mortgaged  die  Bnt 
is  not  indorsed  on  the  certificate  of  r^istry  Hiduatt 
days,  and  thatit  should  be  held  that  the  second  mortgage, 
reciting  the  first,  would  dot  pass  die  prepertf  hj  in- 
dofsement  Within  the  tune ;  a  tfafa^  mortgage  not  rra^ 
either,  but  indorsed  in  due  time,  would  have  priority 
of  the.  first,  as  not  being  well  indorsed^  »hA  of  tte 
second,  which,  though  properly  indorsed,  could  not  take 
priority  from  the  first. 

\Bayhy  B.  The  third  would  stand  in  tfae  place  of  Ibe 
ficsti  but  would  not  take  priority  over  the  seconds] 

A  second  mortgage,  whether  redting.the  first  or  aot, 
id  equally  within  the  words,  which  direct  diat  second 
mortgages  shall  not  be  registered  till  after  90  days. 
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« 

[Lord  LyndhmrH*   If  the  mortgagee  regiiters*  hu       IWSJ 
bill  of  BBk  too  soon^  it  is  not  valid  or  eflfectiud  KH  W      -^  • 
days  have  elapsed  from  the  return  to  poH; ;  but  may.       jo»U 
not  he  correct  the  error  then,  add  is  not  fliat  aet  retroi^  ^^  Andth^ft 
epeotiwe  so  as  to  operate  from  the  date  of  the  biU  of  RtMAaMo*'. 
sale,  when  the  mortgagor  might  be  in  full  credit,  tfiou|[h 
his  bankruptcy  afterwards  intervened  before  the  registry 
could  take  place  as  directed?] 

The  premature  entry  by  the  oiBt>er  is  of  no  arailj  ftv 
befinre  the  90  days  elapsed  after  which  due  entry  could; 
be  made,  the  assignees'  rights  had  arisen ;  the  pro* 
petty  having  remained  in  them  under  tfa^  iiitdrvenitig 
act  of  bankruptcy,  subject  to  the  first  mortgag6<  The 
6  G.  4l  c.  110;  8.  46.  which  saves  the  rights  cif  mort^ 
gagees  of  ships  against  acts  df  bankruptcy  of  moft^ga^^ 
gors,  though  in  possession  and  reputed  ownersfaf{^  of 
them,  only  applies  to  ships  duly  registered.  Th^ 
^estion  is  not  whether  the  act  is  directory,  but  whether 
it  is  of  any  avail. 

The  conveyance  of  January  1881  is  expresdy  withttf 
section  89,  viz.  as  a  second  mortgage  by  fbe  saincf  ' 
owner,  though  recited  to  be  subject  to  a  former  itiort^ 

gage. 
As  the  Bprightly  was  not  long  enough  it^'  port  iti 

register  duly,  she  is  not  differently  situated  from  th(^ 

other  ships. 

[Lord  Lyndkttnt  G.  B.  A  mortgagee,  by  b^Ing  lElt  k 

distance,  might  lose  his  chance  of  entry,  in' the  bddk  of 

registry.     Suppose  a  ship  to  sail  from  Cowes  to  America, 

and  on  hei*  return  voyage  to  Httmbufg  to  tduch  *dt  her 

port,  Cowes,  for  two  days,  purstiant  to  liberty  fbr  that 

purpose,  wduld  that  touching  be  withinr  the  ACtpio  that 

the  90  days  would  begin  to  run  ?    Hie*  proviso  in  ease 

of  detainer  of  the  certificate  of  registry  applies  to  a 

person  detaining  adversely i  and  i\ot  to  the  captain.] 
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1832.  As  to  the  policies  of  insurance  and  ftrigbt,  the 

^•^^^^^  answer  to  all  the  cases  cited  to  prove  the  asttgnmeiit 

Joii»  good  as  to  them  is,  that  the  language  of  the  register 

and  Another.  3^1,  h^  1,^^  altered,  to  make  transfers  as  weD  of 

In  rt 

RicBAEMov.  feight  as  of  ship  void,  if  the  requisites  pretcribed 
are  not  complied  with. 

Mesiaer  ▼•  Gillespie  was  not  decided.  Kerrim 
▼•  Cole  (a)  arose  on  26  G.  S.  c.  60.  s.  17.  (enforced  bj 
34  G.S.  c.  68.  s.  14.)  which  enacted,  that  when  the 
property  in  a  ship  is  transferred  by  bill  of  sale,  the 
certificate  of  registry  should  recite  it,  or  the  biD  of  sale 
should  be  void  to  all  intents  and  purposes.  Lord 
EUenhorough  there  says,  that  part  of  the  instrmneot 
which  operated  as  a  biO  of  sale  was  vacated,  bat ''  not 
the  whole  instrument,  which  may  happen  also  to  contain 
any  other  independent  contract  between  the  parties,'' 
as  in  this  case  for  fireight 

Now  6  G.  4.  c.  1 10.  s.  37.,  in  enacting  that  no  bill  of 
sale  &c.  shall  pass  the  property  in  any  ship  or  share 
thereof,  adds,  ''  gr  for  any  other  purpose,'*  until  pro- 
duced to  the  collector,  &c.  on  purpose  to  prevent  its 
operation  as  to  fireight  as  connected  with  the  ship. 

Only  section  31  is  here  compUed  with ;  but  sections 
87  and  39  ought  also  to  have  been  observed,  in  order 
toparting  with  the  property;  or  the  asa^nees  whose 
right  has  intervened,  have  a  prior  right  to  those 
who  have  not  brought  themselves  within  the  terns  of 
the  act 

Mamie  in  rwply*  After  the  Iqpse  of  the  80  days,  the 
entry  on  the  register  as  made  related  back  to  the  date 
of  the  biO  of  sale.  The  second  bill  of  saie  pmrparied 
to  be  a  transfer,  because  the  property  was  out  of  the 

(«)SEist,S3l. 


and  iAttbiber. 

This  case  has  been  argued  »#);^,  JlR^Jte'i^VP^ft 
irteW^i9i.,t^l^?,^,w;H9;^^thjjt,  dee§^j  p^rjgprt^  |jjp 

,  .       „    IiYNDHUIfST. 

J  .  ,    J.  Bayley.  ^ 

,  W.  BOLLAND. 

J.  GURNEY. 

■      ^<'  '(''^       "•'•     MJ     '/♦rHP.M   t     'wft    .;.f/y    II,.., f;^   .', /^   .,fi,^ 

The  *Hon;^:'«:  bAiy'E£';^€I^k,'*krf^iAitii'CllAiy-^dikd 
'•'••.',^  ii'ffi  :i!ji7  ^"iJ'AJ^othyrl'^  ■''  ^-  '■"•'►'»'   /•"<> 

•        •!    .    'l[     ,',;/-f    ».-!■►     ri'l'H!       Wifl    Mt    "..r      'Jl^'M..»    <    O    l.f!!.    TL* 

A  ISSUM'PSIT  Ibr  tDOiiQr<  )ia4  mfi  rteetveditb|fi{tlie  Anincumbenc 
•  deferidaiits  toaud  foPtbi  uieiof  4ilie>pl«kififfi.!^t  |;^H;[*^ 

Wn^fi'cfe'^dMMrtiiigkMiretkto  dOMfhihlttHlBQ^^  in  the  charch, 

which  was  the  only  place  of  worship  there.  By  requisition  of  the  bishop,  made  under 
the  authority  of  57  Geo,  3.  c.  99.  s.  50,  and  stating,  ^  on  his  (IvHa  lrnl[^ledge,  that  the 
duties  of  the  benefice  are  inadequately  performed/'  he  was  monished  that  if  he  did 
not  nomiaata ji  ciu;aie  with  the  stipend  named,  a  coratq  would  be  appointed  by  the 
bUhop.  The^rJqUkh^on^  Aot^KIIM^^  bi^  coiK^ed  ««th^ithJtiishop  appointed  a 
€tiraie,:lindpn>t^^n|sjun4)!»or's  m^ii^  ^>  p^  bj^  .j al^r|,  ^aequ^prpted  the  benefice 
for  payment  of  the  arrears.  Held  that  the  requisition  wsiS  fn 'the 'nature  of  a  judg- 
tneije'jitifisifeting'the  tiiaik^ei* nodpropelt)  of  tbAuActanHeiii, €iH  tberefore  that  no 
o|ipoitunit[y  havju^  been  ^fibrded^  the  .incum|)ent  to  show  cause  against  the  issuing 
it.  It  was  insufficient  to  grounctthe  bishop  ssub'seqb^nt  proceedings^ 'and  that  the  in- 
cumbent was  entitled  to  recover  from  the  sequestrators  the  profits  of  his  benefice  re- 
ceived by  them  as  snch.  Sembie,  that  67  Geau  S.  c.  99. «.  50^  only  applies  to  bene- 
fices where  there  is  a  plurality  of  cjiurcbes  and  chapels. 

VOL.  II.  .Z  Z 
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tlie  tiki  before  Lord  Temietdeih  attke  HertfmdMn 
smmiier  aaaiaes  in  18S1,  a  terdict  ifas  fewMl  fior  the 
plaintfff,  damages  51.  1&.,  sabject  to  the  opiDioii  ef 
this  court  on  the  following  case,  with  liberty  to  tun 
the  case  into  a  special  rerdiet 

The  phdntiff  is,  and  for  twenty  years  and  upwards 
last  past  has  been,  vicar  of  Wmtfordt  in  the  cottotf  ef 
Hertford^  and  in  the  diocese  of  the  Ushop  of  Lanim 
During  the  whole  period  of  his  incnndiem^  the  Tissr- 
age-honse  at  W^ard  has  been  his  ordinary  plscssf 
abode. 

The  Tiearage  is  a  benefice  with  cure  of  souls. 
There  is  only  one  church  belonging  to  the  benefice,  snd 
no  chapel.    The  population  exceeds  5000. 

The  proceedbgs  of  the  bbhop  hereinafter  stated 
were  grounded  on  the  50th  section  of  stat.  57  Geo.  3. 
C.99. 

On  12th  Jammry  1830,  a  requisition  was  issued  by 
the  bishop  of  London  to  the  phJntiflT  in  the  words  fol- 
lowing : — ''  Charles  JameSt  by  divine  permission,  bishop 
of  London,  To  the  honourable  and  reverend  JVilBam 
Capel^  clerk,  vicar  of  the  vicarage  and  parish  church 
of  Waiford,  in  the  county  of  Hertford^  and  within  our 
diocese  and  jurisdiction :  Whereas  ii  appears  to  us^of 
our  own  knowledf^e^  thai  the  ecclesiastical  duties  ^the 
said  vicarage  and  parish  church  of  Watford  are  tnade- 
quately  performed  by  reason  of  yonr  negligence^  ve 
do,  dierefere,  under  and  by  virtue  of  an  act  of  paiiii- 
nent  made  and  passed  in  the  57th  year  of  the  rdgn  of 
his  late  migesty  King  George  the  Third,  intituled  **  Ao 
act  to  consolidate  and  amend  the  laws  relating  to  spi- 
ritual persons  holding  of  farms,  and  for  enforeiag  the 
vesidenoe  of  spiritual  persons  on  their  benefices,  sod 
for  the  support  and  maintenance  of  stipendiary  curates 
in  Englandv"  monish  and  require  you  to  nominate  to  us 
a  fit  person;  with  a  stipend  of  not  less  than  151.  per 
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amniRl^t^ fid licaaaed  1^  as  to 'assiift infiecforinng  liic       )4lfl9« 


{^M 


eetMaitioid.  dnlies  of.  the  aaidr  9icaragib'4Uid  iponrii 
«htiMb<^  ]yb(^£^  ftiMher  mbnmhhig^fMi  thafc  i£  yeu       ^7 
»liiikiefk«t  6p  ionit  to>  makt  /sUdi  QdmiiAtioo  fiDrtile    ^^ff  ^u^^ 
space  of  three  months  miboum  re^miilion,  we'SMdl 
-pMdbpi  to>  appomt  u  4HM0ate«  aesonUng  to  the  tcn^r  of 
tiie  Btfkt  aeti    Datod^Ae.  .    . 

This  tcybirion  was  serred  «n  >tbe!  pbintifF  \dn 

18  ViMMry  1880*    It  was  Mt  feunded  otk  any  sA- 

4affkf  and.tbase  fasing  no  file  in  the^  regiatcgp  of  t^ 

bishop's  court  for  the  reception  of  such  docmneiltB, 

was,  i»  the  same  oanoeras  other'  dagsmnants  :of  a  si- 

'nalar  dsaoriplitiB  ans.usiiaflj' de^sited  tfaetep idejk)- 

sited  in  the  ^aid reffMlgj^€n^AblA*Jamkny  (U0fL:  j' • 

*  The' ipianniffi  di4  Slot  appoiat  a.icttrata'pifrstiksit  to 

this  »tfequisltioti;- nop  appeA<la  jdsgfisrrfebhhiwipc  of^e 

province  to  which  the  said  bishop  belonged,  tM  an 

'4hb  *»Jui^f  l«aO^  tlyw^bisbopiili^anaadUUa^^cMDl^nd 

'  ArOkutHUiknrd^hdtitji,  m^  •  <i»v  ^offide  »of  isdpabditoy 

^ewttttetiiw  fVb^OMi^  Mi4'  (Jbjr 'tbe^sanM^  instnamM^bf 

lii0etike);'aarigiiM  faim^'^das'  yisatly^Mpend  of  7£f.vta<be 

psid'qikMerlyy'ibraerving'tfaeiaaid  cor^y  tad  «|sa  a 

Aifdief'SUni^f  t£JLipdvitnn|l»mliaki  af.>ihoiis^;  imd 

^dktfSM  that  be^sliMld  rtoidodii  tlas^paiiAiz 

The^biMmp 'teased  a  copj^wTthia  Udanse  to  be  en-  * 
MNBd>  in 'this  registry  ot  tbt^  disiptas  9f,L&l9dm^^  on 
IBS  y^fajgasr*  ISIO)^  md  o»>the'  saaoaNday  a  eopyiwas 
vnmfUmi  by  the  )fegi«trar"ofi  sbcM^ooasey  by^^Uie 
•posl/  to^thd  chiirchwatd^ito  laf  tha^  psiish  ciWntfkmd. 
'  '':i?h^  plaMffadfbskl^'tD'ipetfltit^Mr*  fl^ 
•|iBS^«0r  bian  raaiy  tb  iMsiBt  ih  ilfaadhty  since  ha  was 
lEcHttsed^td  idt  'a»  bfs>  aurirte^i>tiia«grbMMf;  HtMatd 
lenAsrM  faimsatf  for- that ptn^oMi  and  on  that  aoconnt 
tK>  pajrto(?4he<dnty'ortli«  beaafScdhas'b^W  peifbrmed 

•»  «a%'^  « .  I   *  J  .^ 


•i .. 


east  CASES  in  trinity  term 

I8SS.  On  22  February  18SI,  the  bishop  of  Lamdom  is* 

sued  a  mandate,  or  summons,  to  the  plaintiff,  under 
his  hand  and  private  seal,  which,  after  reciting  the  no- 

•n/Anidier.  "'^"^"  ®^  ^^®  ^^^  ^^^  ®^  Jamuary  1830,  and  ficenoe 
above  set  forth,  concluded  by  stating  that  it  had 
been  represented  to  the  bishop  that  on  2  Jammary 
1830  the  sum  of  37/.  10«.  was  due  to  the  said  Arthmr 
Hubbard,  for  half  a  year's  stipend  so  assigned  to  lurn 
as  aforesaid,  and  called  on  plaintiff  to  show  cmnse  at 
London-house,  on  a  day  fixed,  why  such  stipend  shoold 
not  be  paid,  and  to  hear  and  receive  the  bishop*s  deter* 
mination  on  the  premises,  intimating  that  if  plaintiff 
did  not  appear,  or  appearing  did  not  show  good  canaCy 
the  bishop  would  proceed  as  empowered  by  the  act» 

A  duplicate  of  this  mandate  or  summons  was  duly 
served  on  the  plaintiff,  who  did  not  attend  the  bishop 
pursuant  thereto,  and  on  the  4th  March  18SI,  the 
bishop  issued  a  pnonition  under  his  hand  and  seal  to 
the  plaintifi^  which,  after  reciting  the  said  monition  of 
12  January  1830,  and  that  a  "  difference  having  arisen 
between  the  plaintiff  and  the  said  Arthur  Hubbard 
touching  the  said  stipend  or  allowance  or  the  pay- 
ment thereof,  the  bishop  had  issued  his  mandate  of  22 
February  1821,"  monished  and  directed  the  plaintiff 
to  pay  the  said  sum  of  37/.  lOr.,  and  thereafter  to  pay 
and  discharge  such  stipend  quarterly,  and  also  the  said 
sum  of  15/.  yearly,  as  the  same  should  become  due,  by 
virtue  of  the  said  licence,  and  to  make  a  reinm  to  that 
monition  into  the  bishop's  registry. 

This  last-mentioned  monition  was  served  on  the 
plaintiff  on  9  March  1831,  and  on  6  AprU  1831,  ihe 
plaintiff,  by  his  proctor,  duly  made  and  filed  in  die 
registry  of  the  bishop*s  court,  a  return  to  such  moni- 
tion, which  (after  stating  the  two  monitions)  denied 
that  the  ecclesiastical  duties  of  the  said  vicarage  and 
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parish  church  ever  were  inadequately  performed,  or  1832. 
that  the  said  plaintiff  was  negligent  in  the  perform- 
ance thereof,  but  on  the  contrary  alleged,  that  ever  ""J/ 
since  the  induction  of  the  plaintiff  to  the  said  tI-  Pf*^. 

'^  and  Another*. 

carage  and  parish  church,  in  1799,  he  had  been  re- 
sident on  his  said  benefice,  and  had  performed  the 
ecclesiastical  duties  of  the  said  parish  regularly  and 
properly.  The  return  then  stated  s.  50  of  57  Geo.  3. 
c.  99,  enacting,  that  the  requisition  thereby  required 
should  be  filed,  and  alleging  that  it  was  not  so  filed  till 
2  December;  also  that  on  5  July  1830  a  caveat  had 
been  entered  by  plaintiff's  proctor,  in  the  registry  of 
the  diocese,  against  the  appointment  of  a  stipendiary 
curate,  notwithstanding  which  the  licence  to  the  Rev. 
Arthur  Hubbard^  dated  2  July  1830,  was  received 
at  the  registry- on  S5  August  1830;  also  that  the  said 
bishop  was  not,  by  the  said  act,  authorized  to  assign 
to  the  said  Rev.  Arthur  Hubbard  any  sum  of  money 
in  lieu  of  a  house,  he  the  said  plaintiff  being  resident  at 
the  vicarage-house  of  the  said  parish;  and  further 
(after  reciting  s.  70  of  57  Geo.  3.  c.  99,)  that  a  copy  of 
the  licence  was  not  registered  in  the  bishop's  registry 
till  25  August  1830,  though  the  licence  then  appeared 
in  the  books  as  having  been  registered  on  S  Jufy,  and 
that  no  copy  of  the  licence  was  transmitted  to  or  re- 
ceived  at  Wat/ard  hy  the  churchwardens  till  28  August 
1830;  and  that  the  said  Rev.  Arthur  Hubbard  had 
not  since  his  appointment  performed  any  duty  in  the 
S2dd  parish  or  parish  church,  nor  was  it  requisite  or 
necessary  that  he  should  do  so,  by  reason  that  the  said 
plaintifl^  as  well  before  the  issuing  of  such  licence  as 
subsequent  thereto,  had  himself  regularly  and  properly 
performed  the  ecclesiastical  duties  of  the  said  parish 
and  parish  church  as  vicar  thereof;  and  the  said 
proctor  submitted  to  the  law  and  judgment  of  the 
court,  that  by  reason  of  the  premises  the  said  monition 
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V. 


US0L  1>M  lttettiitt|a»iMtly>iBB06df  aad  'pnyed  Jbtt^furigr of 
ihe'oiittkt  te  pnmoiuie0cdiiiiliia:0ea0n0£lh€.MJApaiiq! 
thereto  to  be  suffideot,  and  to  diaiiifnthr  gaiAtphbiliff 
Ctt>t«  ft%m 'tlitt  Mkl  MMitlei^  and-«ll^>fiivther«ksenreBetof 
jMlioe  thereui4 

On  Id  Apfil  I89h  w  Older  vaamiud  4;  tl^  bithap 
under  Im  head  eod  seal  ^q  the 'pleinlali^  whicht  after 
reeitfaig  the  vieaitMm  atr'4fMmeij  iu  dur  scrttoe  on 
the  {daitttiff  on  9  Jf iN^cA^:  asd  tint  afM^Mr  vntingt  p^ 
porting  to  be  a  Betenit '  had  bfen .  made  tbeveta  oe 
befaelf  ef  plaurffii^  bnbt  ncfl  vtatiog  acastinfi  aa^pa&ctory 
tfvt  nofl-payment  m£  tba  aaid  ^^atit^end,  jre^uiaed  thr 
plaintifftopajr.theJ'JULlAr^aabqfififfe.  .  -  J 

That  order  was  served  on  the  pldinliff  mm  15  4f^ 
UtSl  p  the  pUinkifff-did  ^aot^'ofaey  the  isaiiie^  ^ttnd  on 
VSMojf  l^Slf  thpibishe^  iamed  afeqtKstnlioB  ente 
bis  hand  aadaeal»i^«eb|^.hfi.aefaesteied  thaVrnifft 
pn>fttt»  4nd  odier  eodeaJMafioat.eaykmifnlii  of  dIeJtid 
vicarage  of  Watford,  and  appointflfifthte:  defendauto  to 
he  the  seq|Heitvetor8»<6ig»iilin9>th4ihi  to  adc  Ibi^eoBBct, 
levy,  and  oreceive  t}^.  p^efitf »  and  the/same  so  ^DcoHi 
&€.  jg  8#lt>.ami  wMnAo'  saaife -ao  colleeted^.ftc.  to  psy 
to  the  said  Arthur  Hubbard,  as  curate  of  the  asi4 
.pa^Mh^  the  smn  of  S7/.  Idir.  for  half  ay^ar'a  atipead 
. asaigned  to  Um  by  the  tideoce  aforesfid^  with  aOtb^ 
costs,  .oharfss)  and  expenses,  incurred  ov'to-be^iil- 
;cursed  io  mdatied  to  the  aakk  seqfieatratioB»  4r  lOlj 
other  proceedings  incident  thereto,  and  cowo&ttiog'iP 
ihem  ,the  biahop'jd  power,  and  avthoii^  *'  aiplU  he 
abouU  thinh  fii  to  selaK  tbeaafqe/" 

On  11  June  UB81,  the  defiendittts,  at  semestn- 
te.^,  den»0ed  and  reeeivied  finta  the^.e^tuM^ff 
one  R.  C.  deceased,  the.  sum  of  d/.  Uk» .  beiilg  ithe 
amount  of  pertain  At^s. duetto  0i^  said^laietil^  «a  jooVi 
on  the  interment  of  the  saidJ^.C.  iq  the  church-jaid 
of  the  said  parish  of  Watford,  and  gave  ^  receipt  in 
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wrhiiv  Ant  the  tune,  as  reeemd  m.  JttcoUnt  itf  Ibn       iMft 
pUbtid^'  as  4iirected  by  the  brd  bishop  of  Latkkmg 
imder  the  ssqusstnitiaiu 

The  pboirtifl^  subse^endy  and  hebte  thia  AOlton      Caii^o 
was  brought,  required  the  defendants  to  pay  the  aaSd 
sum  of  St.  ISf  •  to  hnB^  whifsh  they  refiised  to.do^ 

The  <|iiestioii8  for  'the  opinion  of  the  court  mte, 

h  Whether  the  bishop,  under  the  cigeumstanoes 
before  staled,  had  any  authority,  by  virtui  of  the  act  of 
57  Geo*  3.  c.  99*  to  appoint  a  curate* 

2.  Supposing  him  to  have  such  authority,  whether 
the  licence  granted  to  Mr.  Hubbard,  dated  Sd  July 
1830,  was  a  valid  appointment  of  him  as  curate  under 
the  provisions  of  the  said  act. 

3«  Whether  the  bishop  was  authprised  by  the  said 
act  to  enforce  the  p^rment  of  the  stipend  appointed  to 
Mr.  Hubbard  by  monition  and  sequestration. 

4.  Whether  the  proceedings  of  the  bishop  are  not 
void  for  irregularity. 

If  the  court  ehail  be  of  opinion  in  favour  of  the 
plaintiff,  or  any  of  these  questions,  the  verdict  was  to 
stand,  otherwise  a  verdict  is  to  be  entered  for  the 
defendants. 

The  case  was  argued  twice ;  first  in  Easi&r  team,  hff 
Turner  for  the  plaintiff,  and  PUM  for  the  defendants  \ 
and  afterwards  in  Trinity  term  by  the  king's  advocate, 
Pr.  Jenmer,  for  the  plaintiff,  and  Dr.  Dodson  for  the 
defendants. 

Arguments  for  the  fiaiidiff. — 1.  The  bisiiop  could 
not,  at  common  law,  appoint  a  curate,  for  the  incttmbent, 
having  cure  of  souls  co-extensive  with  the  whole  of  his 
parisb,  hjBis  the  exclusive  power  over  his  pulpit;  Pom* 
worth  V.  Biehop  of  Chester  {a\  Rex  v.  Bishop  of  Lon^ 
don{h\  Rex  v.  Field  (c),  Rex  v.  Bishop  of  Exeter  (d), 

(a)  4  B.  &  Cr.  tM,  669.  (h)  1 T.  R.  333. 

(c)  4T  It  136.  ^   (4)2 


6Bff*  CASES  iH  TRINITY  TBBM 

IMS*       BMr.BMopafOjefordim);  and  has  aright  to«ct  on  Ui 
Capel       ^'^^  jadgaant  as  to  what  peraoo  shall  dtSwer  doctrine 
«.  witfim  his  parish  without  bring  boond  to  tmst  to  that 

mndA^^.  ^^^ ordniafy;  Fanmorik  ▼. Bigkop  of  Chaier (*> 

Nor  rinee  57  Gm^  8.  c  99.  &.  50(e),  caa  the  bishop 
appoint  a  corate  wheve,  as  in  this  case,  die  inramlmit 
resides^  onlass  theie  aie  more  chmches  or  chapds  than 
one,  and  onlass  after  a  suffdait  hearing  itf  both  paities 
it  is  proved  to  die  judidal  sads&etioa  of  the  bishop 
that  the  doty  is  inadequately  perfonned. 
The  enactments  on  this  subject  which  precede  those 

(c)  7  Eut,  345.  (h)  4  B.  &  Cr.  570. 

(c)  Which  enacts,  '<  That  whenever  it  shall  appear  to  the  ^riifartinn  oT 
anj  bishop,  either  of  bis  own  knowledge,  or  upon  pioof  bj  aSUmvit  )md 
befrie  bin,  tfaatby  IMSM  of  the  nonbcr  of  dmdiei  or  dbape 
to  «nj  bcncSor  locallj  atnto  witUn  hU  diooae,  or  ths  diitaee  oC 
chorciws  or  cliapeb  fron  each  other,  or  the  distance  aC  the  mideiice  of  the 
spiritaal  person  serving  the  same  from  snob  churches  or  chapels*  or  aoj  or 
either  of  them,  or  the  negGgenoe  of  the  spiritaal  penon  hoMing  tbe  aonr, 
that  the  codenostical  dodes  of  sodi  hftiHiffft  are  indeiinaicly 
sneb  bishop  maj  bj  writing  under  his  hand  icqniffe  the  spsrinwl 
holding  svcb  benefice  to  nominate  to  him  a  fit  person  or  persons,  with 
cient  stipend  or  stipends,  to  be  licensed  b^  him  to  perform  or  to  aaaast  in 
performing  such  dnties,  specifying  therein  the  grounds  of  snch  proceedings 
and  if  snch  spiritaal  person  shall  neglect  or  omit  to  make  socfa 
for  the  space  of  three  months  after  such  reqnisitian  so  made  aa 
then  and  in  every  snch  case  it  shall  be  lawful  fiMr  snch  bishop  to  appoint  a 
corate  or  ctimtes,  as  the  case  shall  appear  to  such  bishop  to  mjoim,  wirh 
socb  stipend  or  stipends  as  such  bishop  shall  think  fit  to  appMnt,  not  ei- 
cceding  in  any  case  in  the  whole  the  stipends  allowed  to  CQimes  hy  ifab 
act,  nor,  escept  in  the  case  of  negligeiice,  exceeding  ooe-half  off  the  fpssa 
annual  value  of  the  benefice,  although  the  spiritual  person  to  whom  sock 
churches  or  chapels  shall  belong  shall  actually  reside  or  serve  the  same: 
provided  alwajs,  that  such  requisition,  and  any  affidavit  made  to  found  the 
same,  shall  be  forthwith  filed  by  the  bishop  In  the  rrgistrj  of  hia  Cooit : 
provided  also,  that  It  shall  be  lawful  ibr  any  such  spiritual  pefaan»  who 
shall  think  himself  aggrieved  by  any  such  appointment  of  snch  ouufte  or 
cuhites,  to  appeal  to  the  archbishop  of  the  province  to  which  such  bishop 
shall  belong,  in  such  and  the  like  manner,  and  under  such  provirioos  and 
directions,  at  are  allowed  to  any  spiritual  person  thinking  himself  aggrieved 
by  any  scqttettiatkin  issued  by  any  bishop." 
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of  67  Oeo.  S.  c  99.  mod  ave  lepialdd  by  Aat  iicti  were  188S« 

12  Aim,  St.  ii.  c.  IS.  which  only  related  to  the  salaries  of  T^"^ 

curates  nominated  by  inGiraibents(o)9  96  Gi^o*  3.  c«  8S«  «. 


applying  only  to  the  curates  of  non-resident  incum-  imdAooUier. 
bents  (b),  and  5S  Geo.  3.  c.  149,  which  provided  by 
sect.  Sy  for  curates  to  be  appointed  and  licensed  by  the 
bishop  in  cases  of  nonnresident  incumbents.  That  sec* 
tion  is  replaced  by  s.  58  of  67  Cteo.  8.  c.  99.;  and  Lord 
Tenierden  says,  in  Bex  ▼•  Bhkop  of  Peterborough  (c), 
that  ihe  60th  section  of  that  act  is  the  only  section 
entirely  new  and  not  *  taken  &om  some  clause  in  the 
preceding  acts.  Though  that  adjudication  did  not 
proceed  on  sect.  60,  the  court  remarked  that  the 
power  to  proceed  by  nomination  in  any  case  regarding 
the  stipend  of  the  curate  of  a  resident  incumbent  is  so 
questionable,  that  it  might  be  a  fit  subject  for  the  con* 
sideration  of  the  legislature.  Sect.  60  then,  which 
confers  power  on  bishops  in  derogation  of  the  civil 
rights  of  incumbents,  must  be  construed  strictly;  Rex  ▼. 
Croie  (d) ;  Rex  ▼.  Faraday  {e) ;  and  applies  only  where 
there  are  more  churches  or  chapels  than  one,  **  the 
same"  being  served  by  one  spiritual  person;  for  idem 
semper  proximo,  Co.  Lii»  30  b*  {/)  So  s.  48  provides  for 
appointing  a  curate  in  case  of  the  absence  of  the  incum- 
bent of  a  benefice  having  but  one  church  or  chapel. 
[Lord  Lyndhuret  C.  B.  Had  the  requisition  proceeded 
on  affidavits  they  might  have  been  met  by  counter  affi- 
davits. How  can  the  inadequate  performance  of  the 
duties  appear  to  the  ''  satisfaction*'  of  the  bishop,  viz. 
so  as  to  enable  him  to  exercise  his  judgment,  which  is 
the  import  of  that  word,  without  the  matter  having 
been  brought  to  issue  by  the  statements  in  answer  of 
the  party  charged?  It  does  not  appear  that  the  plaintiff 
had  any  notice  so  as  to  enable  him  to  obtain  a  proper 

(a)  3  B.  &  C.  50.  <6)  Id,  5J. 

(e)  3  B.  &  Cr.  57.  Trin.  5  Gm.  4.  (d)  Cowp.  U,  S9. 

(0  J  B.  &  Adol.  275,  S81.  (/)  And  see  1  B,  &  Aid.  SS7. 


€M  . :  crASBS  nr  tiunft  v  znui . 

ImaAni  MBo^  th«  Wallop^ .  Aigmmit  die  lMoi^|lo- 
oeeded  on  hk  omi  knowkdge  withoiit  fmnt  hf  lA- 
dsvlt,  bow  could  the  purly  luow  his  gvomids  of  appttl 
^^^^[^  totheaiebbiBliopt  It  would  be  too  critical  Co  inteqirei 
the  tenoB,  **  bis  own  knowledge^  to  Mcon  his  penonal 
knowledge.] 

In  the  ordlflorjr  eowrae  of  an  eodemstiGal  ftribnml, 
wheie  pioceediogs  take  ploee  promoted  by  ihe  judge 
himself,  a  libel  eontaaniDg  articles  of  aeeusalioii  isfinad 
in  the  courts  to  whidi  the  party  inculpated  has  aneppor- 
tunity  to  plead  bgr  way  of  answier ;  afterwhieh  only  die 
judge  assumes  bis  character  as  such.  So  in  thb  pro- 
4seeding  by  requisition,  it  was  for  the  bishop  as  chsig- 
ing  party  to  slate  the  special  mstanoes  of  oegkci  of 
duty  by  the  plaintifl^  so  as  to  be  individnally  tiaven- 
able ;  nor  was  it  sufficient  to  charge  negligence  gene- 
rally. See  per  Ashurst,  J*,  FAnmn  ▼.  Stumri  \fl)t 
Holme$N.Caie9bjf{b\  Jones  v.  Stev€n$  {e),  DuMcam^^ 
Thwaiies  (d),  Carr  ▼•  Jomes  (e). 

How  can  an  appeal  take  piece  wheve  a  benefice 
is  situate  in  the  pecii^ar  of  an  archbiidiop  or  within 
his  diocese  ?  (/) 

Sdly.  The  curate  not  being  nominated  by  the  in- 
cumbent, is  not  duly  appcHntod;  tor  by  the  gienenl  lav 
the  incumbent  nominates  the  cnrale  and  the  bishop 
licenses  him  (g).  The  mere  effect  of  a  license  is  to 
render  the  person  licensed  eligible  by  the  famuibent 
to  officiate(A);  but  67  G^.  8.  0.98.  s.50.  cootesi- 

(«;  1  T.  R.  75S ;  Bara't  Eoc  Law,  tic.  Benefioc 

(6)  1  Taunt.  545.  (c)  11  PrL  f55,  f78.        (<0  3  B.  &  Cr.  556. 

(0  5  Smith's  K.  491.  So  if  a  party  pmentcd  to  a  benHioe  a  nfmi 
on  the  groand  of  iomorattty,  the  troth  of  tbe  Ads  alk^rd  agsart  hi* 
nigbt  \ft  tried  by  a  jury,  to  whom  be  bad  a  n^  to  appeaL  Ar  Cbr. 
Bex  ▼.  Mar^U  of  Stafford,  S  T«  R.  648. 

(/)  See  57  Gm.  5.  c.  99.  s.  71. 

(i)  t  Bum's  Ecc.  Law,  55  b.  61,  8th  edit.  See  Dcgge's  Parmis*  Coaa- 
sellor,  AppendiK,  No.  X,  Appointmeitt  uf  Curate. 

(A)  Sec  last  note,  and  Rsx  v.  BUhcprfUnH^,  1  Wila.  R.  11. 
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Hb«d^,  %««  ICdittpt^rf  pa  the  ^ocamlMiit.  >Tli^asi     ^nlCl^ 
ttief  bislbop's  amborfty  tO'  appomt  even  in  iviae  of.  uin^         9* 
adeiqiiiite  ^leHbtmaae^  of '  dvly  la  gkan  by  atatnta,  it  ,„J^^^ 
fahiMid'bava  iieao  ahown  tol^iae^amen  on  the  free  of 
the  requisitloB  or  appointment  of  ihe  curato*    Thob 
M  wAet  irf  tenoM  nai  showing  the  power  ddefated 
toJUBtloeft  by  tlieilegiri(D|tiirai9  ▼<Al(a%  dndaooaviedon 
to^e'^MOltfwa^niQst^iegatlve  the  defendant's  qaaH- 
iefi(tl<yn8(d)w'  \      - 

[Levd  Lffttdkm^  C*  B.  The  bishop  gives  the  curate 
authority}  and  assigna  him  a  salary.  Tlie  question  is, 
whether  that  ia  an  appefaitment?}  •      * 

3d)y.  The  eurate  Aos  appointed  ecMild  noe  aqce^r 
his  salary  by  monition  and  sequestration.  Rejp  y. 
Peterborough  (c)  shows  that  67  Oeo.  8.  c.  99.  s.  53. 
only  apfAies  to  eurates  of no&-M«dent  iqcumibents^  and 
throws  strong  doubt  on  the'  power  of  proceeding  by 
monition  for  the  salary  of  the  eurate  of  a*  resid^rt  In- 
cumbent. {Lord  'Lyndkurst  C.  Bv  What  was  there 
said  'respecting  8.-58  is  to  be  taicen  with  reference  to 
the  subject-matter  of  that  case  only.]  Sect.  53  cannot 
apply  to  a  eompuisory  appbintilient  of  a  cnrate  by  a 
hishojp  nader  s^'  59^  nor  has  'there  been  any  ^*  dif- 
ference** respecting  the  amount  of  salary  so  as  to  vest 
the  bishOp^s  jurisdiction,  fer  the  curate's  appointment 
is  altogether  disputed.  The  bishop  had  no  power  to 
ditect  a  quarterly  or  any  but  an  annual  payasent  of  tke 
salary.    Bae.  Abr.  tit.  Renta  (F). 

\Bayley  B.  36  deo.  3.  c.  83.  s.  3.  might  have  been 

» 

considered  aa  virtually  adopting  12  Anni  st.  S.  c.  IS.  s.  1. 
by  wbich  tibe  bishop  was  at  diat  time  empowered  to  ap- 
point the  times  of  payment  of  a  curate's  salary;  a  discre- 

• 

(a)  See  S  Nolao,  nS,  4th  edit. 

(b)  lUx  r.  Jdrm,  1  Burr.  148 ;  1  East,  44S,  n.  S.  C.  Paley  oa  Cob- 
▼ktioiM,  by  Dowling,  115^119.    lUx  ▼.  TVimer,  5  M.  &  S.  906, 

(e)  S  B.  &  Cr.  49. 
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1888.  ^on  govened  by  this  ineumbent^s  eircumstaiioes,  as  e.g. 
at  what  time  of  the  year  hia  principal  income  waa  pay- 
able,  &c.] 

dA^^^dMr       '^^^  bbhop  had  no  power  to  appoint  the  payment  of 
*  money  in  lien  of  a  houae,  the  incumbent  being  readeot 
during  the  year;  see  S6  Geo.S.  c.  83«  a.  !•;  57  Geo.S, 
c.  90.  a.  54. 

4thly«  The  aequeatration  ia  bad,  finr  the  power  of 
the  aequeatrator  ia  to  continue  till  the  biahop  thinks 
fit  to  relax  it,  t.  e.  till  further  order,  and  not,  according 
io  a.  £8.  "  till  payment  of  the  atipend  or  arrears"  is 
made*  No  provision  is  made  for  coats  by  a.  5S.  as  in 
a.  S6.  If  the  biahop  could  only  appoint  the  curate's 
aalary  to  be  paid  annually,  he  could  not  aeqoeater  ibr 
half  a  year's  anear. 

• 

Arguments  for  the  Defendant. — It  appeared  to  die 
satiafaction  of  the  bishop,  on  his  own  knowledge,  that 
the  duties  of  the  pariah  had  been  inadequately  pa^ 
formed,  and  he  had  thereupon  power,  under  57  Geo,  S. 
c  99.  a.  50»  to  require  the  plaintiff  to  appoint  a  curate, 
and  on  his  n^lecting  to  do  so  within  three  months,  to 
appoint  one  himself  and  fix  him  a  aalary;  for  sta^ 
57  Geo,  3.  c.  99.  ia  a  remedial  as  well  aa  penal  act,  in- 
tended to  apply  to  all  caaes  of  negligence  by  incumbents, 
.without  being  limited  by  the  circumstance  whether  there 
are  more  than  one  church  or  chapel  on  the  benefice  or 
not.  The  remedy  by  appeal  given  by  a.  50.  ahows  the 
bishop's  power  to  adjudicate  on  the  inadequate  per- 
formance of  the  duty.  The  plaintiff  not  having  sp- 
pealed  admitted  the  charge,  and  thereby  called  on  the 
biahop  to  inaure  a  due  performance  of  parochial  duties 
by  appointing  a  curate. 

[Lord  Lyndkurst  C  B.  The  requisition  by  the 
bishop  to  appoint  a  curate  is  not  a  mere  charge,  it  is  a 
judgment  affecting  the  character  and  property  of  the 
incumbent.    Is  there  any  case  in  a  court  of  compeleDt 
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jurisdictioii  wheie  such  a  judgment  can  take  place 
without  its  having  been  stated  what  the  defendant  had 
done,  and,  in  the  first  instance,  hearing  the  party 
charged?]  Cf'^n 

Tne  requisition  sufficiently  negatives  the  adequate 
performance  of  the  duty,  by  stating  the  neglect  in  the 
general  words  of  the  enactment.  Unless  the  whole 
&cts  of  negligence  in  evidence  must  be  stated,  the  cases 
of  convictions  do  not  apply* 

2.  The  object  of  &•  50.  being  the  appointment  of  a 
curate,  it  should  be  read  together  with  s.  63.  which 
respects  his  salary.  That  appointment  is  a  suggestion 
which  stands  in  the  place  of  the  judgment,  and  the 
appeal  is  provided  rather  as  a  mode  of  trying  the  pro- 
priety of  the  curate's  appointment,  than  an  appeal  from 
a  judgment  originally  had. 

[Lord  Lyndkursi  C.  B.  The  plaintiff  has  had  no 
opportunity  of  being  heard  before  the  bishop  on  the 
original  charge*  In  cases  of  mandamus  a  day  is  given 
to  the  party  to  appear.  On  a  seire/acias  quare  exeem^ 
tUmem  non,  the  scire  facias  operates  as  a  summons  to 
the  defendant*  So  on  a  writ  of  error  the  defendant  baa 
been  heard  in  the  court  below*  The  term  ^'  appeal" 
imports  an  original  judgment  to  be  appealed  from,  and 
b  from  a  decision  had  on  hearing,  not  from  a  mere 
charge*  A  judge  cannot  decide  on  his  own  know- 
ledge without  a  hearing  of  facts* 

[Bayley  B*  It  would  have  been  correct  in  the 
bishop  to  have  summoned  the  plaintiff  to  show;  cause 
why  a  monition  should  not  issue  against  him,  and  why 
a  curate  should  not  be  appointed,  on  grounds  of  neg- 
ligence stated  therein,  (a)  The  plaintiff  might  then 
-have  shown  such  cause  as  to  convince  the  bishop  that 
the  view  he  at  first  entertained  was  unfounded*     Upon 

(a)  See  Sira.  567. 
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1^.       tlM  getiemi  prfndi^  «f  aAbmbleitlV  jiMito  te-flni 

wents  M  otfthi  i4«.  «llliier  by  pMMMyi  tMttdMli^«f  a 
Ciirt^      4ritti€8s,  or  by  affidavit^  to  ¥^hie|i  a  party  wolj  ha^'«i 
•ppif tuiuty •  to  amwar.}  < 

i  S.  Utfess*  the  leqiiihhM  i^'  heM'  hwuHiriwn  4>ti 
8ed^'59.  the  fenend  wbfda  of  sect.  flSv""  stipmdy«hiy 
or'aHonranbe^"  MtfioiJBedl  the  tiishiip  fto^  eafo«»  {Mjh 
nent  «>f  the  ctiraCe^s  salary  aood  Mnaal'ldlewHMwhi'lM 
of  k  faonise  by  tnoniticMiaflpd  eequcettfatioD.  Seoiioiis 
'/R>i  5S  and  64,  niYisl  be  Mtad>to^her»  ' 
'  i  Afl  «•  the  tfanes  of  yiy»ierit  «f  thoourafte^^sdaiy, 
Che  Uallop  ttiay  ix  tiiem  at  ]^rMs  ahoM  «f^  cyei*^ « 
order'  to  maii4»ifi  him  dt?  H^kf^^itm  in  the^bepcr- 
fcmiatice  of  his  cleriifMil  duties,  aed^rtth  TefiaipeBOe  to 
the  piirttMlar '  sooroee  of  {nroCt  ki  eaeh  beooAeo.  Tk 
tenM  of  s.  SIS'  and'S<  M^aM  *^<aiiyoaIanf  pioc  oinetd- 
liMf    '/jpet^atiilutti/^  'I 

1%e  afloiHince»of  \U:kk  lieil  of  ahousetnayte  saf- 
pointed  under ^ecti'Mc- 

'  'i4i*  The  dbject  of  the  legishtbm'tWiis  touimyMliffto 
tmutfh  of  (lie  piofltti  ss'shohM  {fay  the  stipeniraad  sIk> 
the  neeessary  eKpetnee  of  obtAhmig  these  pfeefit^  (r.f- 
iidies,)' without  whieb  the  sllpeiid/oettld'tiof  <be  pni.^ 

[Lord  LyndAOrt^  C.  Bi'^FIieeequestfStitiii  iaeettoB- 
'  fined*  merely  to  the  easts  of  seiiegt  tlie'eilks|.hBl  Ae 
general  kw  applioahletO'Seqttestratio&s  woold  apply*] 
»    The  act  dime^  Md  xkMX  tbtMSWesa  of  ^the  amhbiity 
« giteo;4s  now  to  be  Considered*  >   • 

IBa^^l&ff  B.'  >More  afaouMinot  be^^  isneit, -than  tbe 
atrters  nisd  the^eostslof'obldeii^.tfaeas,'  bat  thaseae- 
qUestratofe  hai«  powen-toigoon^taifiMfaai'Misrof 
the  bishopi  Tbeve  aw^saeo  where  aieiuwil  ftale«y- 
•hig  the  aggregate  of  several  soma  has  heetf  hsid  bed 
aa  to  all  if  bad  as  to  one.  9eCt.  <6  eaqpsesslydirecls 
the  paynmit  of  lexpeeses  in  another  case;] 
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Lord  Lymdhurst  C.  B. — We  have  enjoyed  the  adf       1884 
vBiitafle  of  the  fullest  assistance  whieh  could  be  affoeded      ^^  '^ 
as  by  Ibe  bar^  for  on  both  occasions  the  case  has  been  9. 

most  satisfiwtoiily  argued*  Nothing  however  whteh  ^.Pf^lL* 
I  have  heard  on  either  occaMon  has  akeved  the  opinion 
I  origuudiy  Mitertained  upon  this  qnestion«  A  {^articu- 
lar anthority  is  here  gifen.  to  a.  bishop  voder  an  act  of 
parliament,  and  the  question  is,  whether  he  has  pro- 
perly pursued  that  authority  ?  I  am  of  opinion  that 
he  has  not.  I  must  say,  in  the  first  instance,  that  I  do 
not  found  my  judgment  on  the  constmetion  of  sect.  80 
of  67  Geo.  3.  c.  99.  on  the  point.  Whether  the  authority 
there  given  is  confined  to  the  case  of  a  ben^oe  poa^ 
sessing  a  plurality  of  churches  or  chapels,  or  having 
only  one  i  but  I  rest  it  on  an  entirely  different  grounds 
The  authority  given  by  this  statute  to  the  bishop  must 
be  strictly  pursued.  That  authority  empowers  him  to 
decide,  either  on  an  affidavit  laid  before  hiin  or  upon 
his  own  knowledge,  wbellier  tbe  eoderiastical  duties 
of  toy  benefice  locally  situate  within  his  diocese,  haie 
been  inadequately  performed,  *'  by  refison  of  the  number 
of  cbuvches  and  chapels  beloqgii^  to  it,  or  tbedistanoe 
of  sudi  churches  or  chapela  from  each  other,  or  the 
distance  of  the  residence  of  the  spiritual  person  semng 
the  same  from  such  cbuiches  or  chapels,  or  any  or 
either  of  them,  or  tbe  negligence  of  the  spiritual  person 
holding  the  same.''  This  must  ^  appear  to  his  satis- 
faction'* as  a  conclusion,  either  on  proof  by  affidavit 
laid  before  him,  or  from  what  he  knows  of  his  osra 
knowledge.  Let  us  ift  the  first  place  consider  the  first 
of  these  cases,  vis.  that  it  shall  appear  on  proof  (by 
affidavit)  that  .the  duties  of  the  benefice  are  inadequately 
performed.  Does  not  that  import  an  inquiry,  and  a 
j  udgment  founded  on  that  inquiry  i  It  afpears — 'how  ? 
— from  a6idavits  laid  before  him.  But  the  act  does 
not  mean  that  affidavits  on  cme  side  onlgr  .are  to 
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1832.       haT6  power  to  affect  a  person  in  his  cbanctar  and 

property,  without  any  opportunity  being  afibrded  hioi 

of  meeting  them  by  counter  affidavits;  without,  indeed, 

Child       ^  summons  for  him  to  appear  and  answer;  and  in  tbb 
and  Another.   ,  * 

instance  there  was  none.   The  requisition  proceeds  from 
the  bishop  immediately,  without  intimatioa  or  warmog  to 
the  other  party.     I  do  not  think  that  that  ia  suffident 
If  this  is  the  construction  of  that  part  of  the  act 
where  the  proceedings  are  to  be  on  affidavit,  with  a 
view  to  inquiry,  it  is  a  necessary  consequence  that  wbefe 
the  proceedings  are  taken  on  his  own  knowledge,  there 
should  also  be  some  intimation  to  the  opposite  partjf 
who  has  a  right  to  be  heard,  in  order  to  explain  the 
charge  against  him,  and  to  undeceive  the  bishop^  if 
he  has  mistaken  any  circumstance  on  which  he  has 
grounded  that  charge.    If  this  requisition  is  to  be  con- 
sidered as  a  judgment,  it  is  against  every  prindple  of 
justice  that  that  judgment  should  be  pronounced,  with- 
out the  opportunity  of  that  other  party  being  heard 
against  it,  and  even  without  any  notice  of  the  inteolioa 
of  the  j.udge  to  pronounce  it.    The  language  of  the 
requisition  imports  a  judgment.    "  Whereas  it  appears 
to  us,  of  our  own  knowledge,  that  the  duties  of  your 
benefice  are  inadequately  performed  by  reason  of  year 
negligence."    That  is  in  its  terms  and  consequences  a 
judgment,  and  every  principle  of  justice  requires  that 
our  holding  of  the  construction  of  the  act  should  be  to 
decide  that  a  previous  inquiry  is  necessary.    Then 
according  to  the  language  of  the  act  (sect.  53)  a  smn- 
mons  is  required,  and  has  been  issued  in  this  case; 
but  not  till  a  subsequent  day  after  the  requisition,  wheo 
there  was  a  mandate  to  the  plaintiff  to  appear  and  shov 
cause;  but  against  what  was  he  to  appear  and  shov 
cause  ?  against  the  requisition  which  he  might  contend 
ought  .to  be  xsancelled?     JSo,  but  only  why  a  certain 
amount  of  salary  should  not  be  paid.     If  the  defendant 
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bad  attapded  he  would  not  have  been  allowed  to  show 
cause  against  the  original  judgment.    That  that  is  so  is 
dear;  for  after  that  nuindate  a  monition  was  issued,  and. 
in  the  answer  made  thereto  by  the  proctor,  on  the  part      jpA^^bar 
of  the  present  plaintifl^  to  the  charge  preferred  against 
him,  it  was  expressly  negatived  that  the  duties  ever 
were  inadeqiuitely  performed,  &c.,  and  it  was  alleged^ 
that  since  the  plaintiff's  aj^ointment  as  vicar,  he  had 
regularly  performed  the  duties.    What  was  the  reply  of 
the  bishop?    The  reply  stated,  that ''  such  answer  do«i 
not  appear  to  us  a  sufficient  reason  why  the  stipend 
should  not  be  paid."    So  that  the  bishop  thought  the 
only  question  then  was  as  to  the  payment  of  the  stipend, 
and  the  original  charge  was  considered  as  a  question 
he  the  vicar  was  not  competent  to  enter  into.    It  has 
been  argued  that  the  party  has  a  right  to  appeal  to  the 
archbishop;  but  where  there  is  an  authority  to  pronounce 
a  judgment,  and  an  appeal  is  given,  the  party  proceeded 
against  has  a  right  to  be  heard  before  the  original  judg^ 
ment  takes  place,  for  the  purpose  of  preventing  that 
event ;  and  the  circumstance  of  the  subsequent  right  of 
appeal  makes  in  that  respect  no  difference.    But  if  the 
appeal  is  given,  from  what  is  it  to  lie  ?    Not  from  the 
requisition,  but  from  the  nomination  or  appointment  of 
the  curate,  which  b  the  consequence  of  the  judgment* 
Again,  what  was  there  to  appeal  against?    How  was 
be  to  know  what  was  imputed  to  him  ?    Sect.  50  pro- 
vides t^at  the  bishop  must  specify  in  his  requisition 
the  grounds  of  such  proceedmg;  that  requisite  is  not 
satisfied  by  the .  general  allegation  of  **  inadequacy  of 
the  performance  of  the  duties,"  without  declaring  the   . 
grounds  of  that  allegation ;  and  that  is  the  more  neces- 
sary where  the  charge  against  the  incumbent  is  not  on 
affidavits,  which  might  disclose  what  were  the  particular 
charges  \kt  would  have  to  meet,  but  is  "  upon  the 
knowledge  of  the  bishop,"  which  knowledge  the  bishop 
▼ot.  II.  8  A 
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l8Mk      carries  in  his  own  breast    Here  is  a  new  jmisdiedflii 

Gapbl       ^^v^^*^  by  gi^ng  authority  to  the  bishop  to  proBouace 

V.  a  judgment ;  and  according  to  ereryprineiple  of  law  aad 

md  AnoUier,  ^9P^7»  ^^^^  judgment  ought  not  to  be  prmwuneedi  or 
if  pronounced  cannot  be  susteined,  if  the  party  agunst 
whom  it  has  been  pronounced  has  not  been  heard  in 
his  own  defence.  Here  he  has  not  only  not  been  head, 
but  has  not  been  eyen  summoned  to  a  tiearing;  tfe 
ftrst  proceeding  is  therefore  altogedier  invafid,  aid 
consequently  the  rest  of  the  prooeedmgs  eamsC  be 
sustained. 

Bavlkt  B.~I  am  oT  the  same  ophiton,  and  to  the 
ground  of  the  insuflkiency  of  the  requisitiolr.  Bteiy 
step  has  been  founded  on  that,  and  if  that  is  removed, 
every  thing  founded  on  it  must  be  considered  to  be 
removed  also.  Prior  to  S7  Oeo.  8.  c.  99.  the  tisbbp 
had  no  right  to  proceed  in  the  way  in  whiebf  aeeL  fiO 
of  that  act  now  authorizes  him  to  do.  That  danse 
invests  him  with  a  qualified  power,  and  if  be  does  not 
pursue  it  in  the  terms  in  which  it  is  given*  he  cannot  jas- 
diy  his  act.  I  do  not  proceed  on  the  groiind  Aat  the 
statute  gave  this  jurisdiction  only  where  there  was  t 
plurality  of  churches  or  chapels  belonging  to  the  bmit' 
flee.  The*  language  of  the  act  may  appear  to  give  s 
great  countenance  tothat  bdief,  but  I  think  it  is  not 
necessary  to  combat  that  diflkuky  m  this  caae.  Tl|e 
groimds  on  which  my  opinion  proceeds 'are^'duk  in 
this  case  it  is  not  said  judicially^  thattt  has  appeared 
to  the  satisfaction  of  the  bishop  that  the  duties  <if  tbe 
benefice  are  inadequately  performed ;  and  ftrrtlieri  that 
whereas  this  clause  authorizes  him  to  act,  provided  be 
specifies  tbe  grounds  on  which  he  acts,  diose  grskmds 
are  not  specified  here.  The  language  of  the  begimliqr 
of  the  clause  is  important.  The  affidavit  of  the  party 
makbg  die  charge  is  not  sufficient,  for  the  incumbent 
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might  be  able  to  shew  that  the  part]^  making  such       1832. 
aflUavit  n^as  guilty  of  peijuryi  or  was  an  infamouft       q^ 
person*  or  by  counter  afBdavits  might  expkin  away  the  v. 

acts  charged.  On  the  general  principles  of  law,  it  andAnoSier. 
would  be  essentiali  if  the  bishop  proceeded  by  affldavlt» 
to  give  the  opposite  party  the  opportunity  of  bei^g 
beard  in  answer.  If,  however,  the  bishop  proceeds  on 
his  own  koDwledgei  still  it  could  not  appear  to  hb  satis* 
Sustion  on  his  own  knowledge,  unless  he  staled  what 
htt  own  knowledge  was,  and  gave  the  party  the  opport 
tunity  of  answering  it^  It  is  not  necessary  that  the  delay 
which  b  incident  to  a  suit  in  the  ecdesiastical  court 
shonid  occur.  It  Is  sufficient  if  the  bbhop  caUs  on  the 
party  making  the  charge,  to  state  the  grounds  of  the 
accusatloa  of  hegligence,  and  if'  he  asks  the  party 
diaifM  whether  there  are  grounds  en  which  that 
charge  can  be  answered.  The  character  of  att  judicial 
proceedings  b,  that  the  party  against  whom  those  pro- 
ceedings are  taken  should  be  heard»  No  proceedings 
can  be  had  in  a  court  of  law  but  by  first  entering  ab 
appearance  for  the  perscm  proceeded  against.  In  tmat 
of  piroceedings  before  i|iagistrates»  if  the  ccmviction 
does  not  Itate  that  the  party  appeared  or  was  snns- 
OMNied,  it  b  bad*  If  yon  remove  a  pauper  who  has  not 
been  sumnoBed,  he  b  entitled  to  be  restored  to  hb 
original  parish.  I  ktaow  no  case  where  you  judicially 
proceed  without  giring  the  other  party  an  opportunity 
of  being  heard.  In  i2m  v.  Bern  (a),  Lord  Kenyan  atat«i 
it  aa  sai  imrsriaUa  priMipfeof  law,  that  no  punishment 
can  be  awarded  against  a  party  without  hb  being  heard. 
It  ia  impossible  to  say  that  this  b  not  in  the  nature  of  H 
judioial  proceedmg.  What  b  its  effect  ?  It  b;  that  for 
ao  long  a  time  as  thb  curate  shall  continue  in  possemion 
of  tbe  curacy,  the  vkar  is  deprived  of  the  profits  of  hb 
benefice.    I  say  it  coidd  not  legally  appear  to  the  satb- 

(fl)  6  T.  R.  198. 

3a2 


l^MJ      htififin  qf  the  hUhqs^  ibat,  ^e\  wui^t  tw^  iw^gtig^  '^ 

^-^v^     ^  perfhniiliiMie.  4jf  tKe  ditfief »  fla ,  t M  the  ffmi/i^n 

^i;J^^       of  thfl .wbofe.  .pro«eediii0  iis>  ^ii^.i   N<j^,  by  w^; 50i 

•rfJKIiiur  tib«lbi*fpiismwecify  tbeigfi^uiKls  pf  tfiB,pf«efldi»g. 

or  on  his  own  knowledge,  he  mu$t,9p^fy'^^,gmfpis, 
on  which  he  acted,  not  merely  the  nature  of  the  pro- 
qi»^blg|rhi^ib^fha4ft^e9il^  TJi^i^^pty  jf  O^  ff)fmf^ 
iMirrN'«eViip9Mfo4kn|^>,blltfitbffi^^ixW  jlw^flth^jwpr 

<^MiA  dwi^  yfhi^jmV'\m  wgJ^9tp4* ,  Him  wmf^ 

mj  ip9irfm»  mpiQy.piyrtj^U^  duties  r^gn^^y^,  ^ 

lfce.mtitfef^tjb«iCh4i^>ifhti^i(h?  i^jf^aQpa  mi|o  fOfr 

swfcr«if[i[tciippf{aT%tmm  tlimilbftiW^bpp»4«J  n<Hv|Hi»M 
Ibfc  fiMbonrity  3rili}i<.tbei  rct9tei9f^t»?t»)Vn4^  |^)ii^.|^,iw 

giffePi,aifA4ber#6|Ke.ti|pMftbff  iK^e^^i^  ¥^ 

Qlnnot  be  amltflipedfK  i'>/i|  ,h  u)  no  r)Mli.  -^  lb>/fii  -i  <'•. 

deUjwtedlJt  'p!Iio4kst^e«tiwfi9«»iiM)tb^rl4fhff|i  Jinr 
]iniBdiafi^&i«6d  ]Kjterl<a9cb0iP^r$ri^  ^ 

veqaiMfa  him tofd^  ijTflte^^g/MV  I  thph^^^ffi^Ur 
lfa^pfatiatiarilcitou»tftomieiii9f!(tbfevi;;9f^(be  ImPf^ 

^en<)Mipfdfi/j*riidJtottoni')(i(89flt.ff$Qj(APi)fyu^ 

iriUinri  fther&if s }*{ pk(rdity^r#fn(bui^a4 ,  md  ctufpfik. 
lIMe^A;|M  iih0<)empntoMM€p»  'th0rft)be4ie  noj  oMtiQi^ 
Ihertdrngttfif  Aei^rt  dtf}ift«(iieeM)te,mi|ba)iave.^^ 

Mi^pKedi'vrilfai/laiidf  tb«i>efHi4«i^^  >til^(Sll>>^tf 
«dllufe]tgifMK|^  him  tberoppofttwlir  |^iansm9i9  if^lbni«» 
M^yS^^i^Vpwi^  ,(rtM,bisbPB>^?MU 

et^fAair  ip^if^'^.tbk  ign^iu^  i.i^f  ^^<  ^  Q4glP8WW.  be 
eklrgiQiiiagAibftt  tbetpari^yi  i»i»oiieff  ^h^fi  ttb^.  pivtyimj 
Ittrffc  1U1  jfi|K>ctuhit9r  ie  |g|l9irerJtbiit  job«irge  hf  40il«i^ 
ei  aon)ibQ(bh^riineatay/  dj:j«Hch{achi^fge..in^^.^btiilr 


IN  THi/ SB<iJNi/  tUrf  ifc^WIElJr^ltf  IV.  i6lf 

be  ih^e  to  op^inte  icy  a  p^ty^  disadvAtitkgel '  Ht  ^^i^^      IMS4 
ttt  the' thttt 'tht!  bhhtijy  had  my ^jmtUdieti^h^iw •iHfe'eatti'     ^ic^^'*^ 
to  appoint  si  ctoite»  because  th^^  was^  no  ^lifdlit^  dP         9., 
chunih^^  m  cVdpels  btl'thia  ba^bfite^  aud  ihatif 'li^lhai^  and^^^c, 
jttfisldii^tSon/  tlte  aulJhoriiy  glvefif  hiiii  by  the  ib«  hhs> t^iif 
be^H'ptop^rifpursttedl"  »•••.•!»'  ''^^^  '  "  '/•»   iil  ti»i  lo 

'  B&ltAfit  B.^ram  of  th^  ^me'  dpidi6bi'^'HadlifiM» 
thi^'  tsise^beeii  ofgy^a^f-nidttieM,  l^Mll  iibt'lia^tfi 
ddddd'a^y  AAiig  oh  it/  ^ftei«  the  judgn^enbr  irhM'&«i^fe> 
b^to dditferedi    My 'opliiibii' "(^mce^i  flrMJ^od  i\m 

want  bf  jurisdiction  ^iatM  by  '&iy  byothev'^^oi^fAaitv 
arid  next  oil  thcf  oihclr^^onnds' addptM  by^LoM^ 
LynMUht  add  :  dy'  WtHef  \B«i^%,'  asi  itoikhe'iif' 

sufBctericy  bf  tlie'  teqnibiti^h.''  I  ido<4Uo«  cbnsldM  tlf4r 
Sltai  g^undan e^a'^dibiafipoiilkt, 'andttik^ft»e>Cott«^ 
sider  myself  called  on  to  deliver  my  opiiiian  od  Ityinio 
has  been  attempted  to  separate  the  words  **  or  the 
negligi^nceiof  the  ^ritiial'  pWBM  UoldMg  4he  >SBn^/' 
frbm  tim-  r^t  of  the  'sectim,  soi as  t»  Iseliilp  tUe  'avtHoU 
rity  of^the  Msho^  in  cases  of  tienefibes^bai^ngibut -ihii^ 
chttHdh'or  cHap^lJ  N<^  theleading  Woidsibfl  ^i«p04 
tSoft  At^,  «*<f>y  reasoh^bPthe  nunfbei<iof  theidmnsfaps  ofa 
cbAp^ts  f*  * ih^ifoiihih  hieffobeti lof  tfibt  dkuik >is^ ^^  00  the 
negligedce  Of  th^  tof)}ritiia)  ip<9rson/idMfti^  li^  aamfai^ 
and'Hi^se^wwds'dMlfi'to^intfJtb  ib^ipot  tn'CoiitrafdA^ 
tinetbh ' to^^  ih&  n^ord^'"  dpiritUalt  porsotvl^eHrin^Uhd 
sannj.*^-  Asshnl(hg^tbis^to4)etbe  cittrect'  Viewy  (it  twill 
take  fi^omtfae'bishdp  aiiy  }itrisdioUoh<whaiMeil>itlitim 
(Case ;  hnt  #tt|yposing  it?  iMy  be  w(rpng/ 1  «tttl  hapre  iKiidottbt 
on  the  odie^  ^roiaMi)s.  Th«i  Iblskio^  ^s^  prdceiideA  td 
ctAideMnl'.t'hi^' party  on  hi^'<Mm  kbowli^drtbeiigb 
I  i^ill  nfot;  gb^  theiengbh  of  tbie  king>s  advooate^  thdt 
the  hH^op^can  halve 'no  ktKywledge  of  •his)  omin^  'or  thai 
he  cannot  he  to  well  acquainted'  with  the  parish  ^as  %o 
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183S.  know  that*  the  duties  are  inadequately  perfiDrmed,  U 

^"^^^^  18  enough  to  say,  that  the  statute  requhes  the  spedl* 

^^  cation  of  the  grounds  of  the  proceeding,  and  thai  die 

Child  bishop  has  not  complied  with  that  condition  in  thb  esse. 

and  Another.  * 

Judgment  for  the  plaiotiff. 


PoB  dem.  Bakksr  ugmms^  Golimiuxh- 


Leasehold  was 


b^SedT  EJECTMENT  on  the  demiae  of  Ami*  Barier,  for 
A.  in  trast  to  certain  leasehold  premises  in  Duvats  Ltme,  hUag- 

8u£kr  fi  "  the    '^*  ^^  ^^^  ^"^^  before  Gumej/  B.  at  th^  MiddUses  at- 


widow  of  tingSi  the  following  i^ppcared  to  be  the  fleets  of  the  case. 
have,  take  and  WiUiom  Barker  by  hia  last  will,  dated  in  ISlCi,  be- 
rents'^darin  qw^athed  to  J.  Roberts  and  J.  Shirven  the  premises  ia 
her  life  or  iquestiooi  to  bold  the  same  to  them,  their  executors, 
and^on  her  *  administrators  and  assigns,  for  the  residue  of  that  ten^ 
death  or  re-  upon  trust  to  permit  and  suffer  his  wife  Smrat  (the 
trust  to  sell  lessoT  of  the  plaintiff)  to  have,  take  and  receive  the 
*I^^*^*b*  ^^^  ^^^^*  issues  and  profits  thereof,  during  the  time  of  her 
tween  C.  and  natural  life,  if  she  should  so  long  continue  a  widov ; 
D.,  testator's    ^^^^  fy^^j  ^^^^  ^^^  jj^j.  jeath  or  future  maTriage,  on 

sons*  ^^ 

J.  the  trustee,  trust  to  sell  the  same,  and  divide  the  produce  between 
£d  C.Ihe^,  Henry  Barh^r  and  J.  Barker^  his  sons.    He  appointed 
join  in  a  lease  BoberU  and  Shirven  executors  of  his  mtUU    SUrten 
residue  of  the    ^i^d  before  29th  September  1B23. 
terni,heren-         gy  indenture  of  lease  of  that  date,  between  J. 

denng  rent  to  , 

jB.andC.,with  Roberts,  therein  described  as  surviving  executor 
power  of  re-       f  jynuam  Barker^  Sarah  Barker^  lessor  of  the  pUiii- 

entrytoJ.,  £.     ^  '        ♦  *  ^  " 

and  C,  the      tiff»  therein  described  as  widow  pf  the  said  WiOiam 

survivor  of 

thera«  and  the 

eiecutors  of 

the  survivor.  TIm  wtdow  B.  lartlved  if.--  Held,  that  the  legal  estate  is  the  Umtkm 

vested  in  A*  only,  and  therefore  that  the  power  of  reentry  reserved  to  B.  could  ooc 

be  exercised  by  her. 
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Barker,  and  H.  Barker,  devisee  and  residaary  lega-  188S. 
tea  named  in  the  last  will  of  the  said  W,  Barter,  ^T^ 
of  ^be  first  part,  and  J.  GoUtmiih,  the  defendant,  of  Baskce 
the  9t)ier  part>  redting  an  assignment  in  Augmt,  Q^j^y^^^ 
1810»  from  Horhodl  to  the  testator  W.  Barker,  of  a 
kiise  of  theaboire  pretniaeo  to  Hariwett,  dated  Noeem^ 
ber  1807,  for  fifty-two  years,  and  also  the  above-men* 
tioned  dlspositbns  in  the  will  of  Wm.  Barker  daoemed, 
they  the  said  J.  Roberts,  Sarah  Barker,  and  Hemy 
Barker,  demised  to  the  defendant  Reddendum  to  the 
two  latter  and  the  survivor  of  them,  and  the  eatecutors  of 
such  survivor,  in  case  of  non-payment  of  rent ;  proviso  for 
r^-entry  by  J.  Roberte,  Sarah  Barker,  and  Henry  Bar* 
her,  koA  the  surtiVor'  of  them,  and  the  executor  of  the 
durvltor,  iri  castf  of  n6n-payment  of  rent.  The  present 
e}ecttlient'  wii«  brbtight  Ibr  a  ibrftiture  by  breach  of  the 
abev^  prbviiv  )^ttet  thte  death  of  RoberU  the  surviving 
'^xectitbfi'thb  Aagle  demibe  laid  being  that  of  Sarah 
Biv^ket.  Verdirit  ibr  the  tessor  of  the  phuntiff,  wMi 
feave'  to  m6Vi  to  dnter  a  nonsuit,  on  the  ground  &at  fthe 
Was  a  stt^nget  to  lfh6  fej^l  estate,  and  that  ther^ftro  a 
right  df  ye^try  Could  not  be  reserved  to  her;  Doe  d. 
AtHfef^'T'.  Lam'&nce  {a)f  Doe  d.  Barney  v.  Aiame  {b). 
AthXehsi^g  been  olittined  accordtngry, 

HoggiH^  showed  cause,  first,  the  property  bequeath- 
ed bi^g*  lebitehbld,  the  statute  of  uses  doei  not  lipply  (c). 
Tbe  trustees  having  joined  in  the  lease  with  the  lessor 
of  the  plathtifl^  with  reddendum  to  the  latter  and  her 
son,  their  assent  to  the  receipt  of  rents  by  the  lessor  of 
th(5  plaihtilT  appeiArs  by  the  lease,  and  an  Msigtnnent 
by  them  to'hfer  must  be  presumed.'  Then  this  ques- 
tionf  arising  on  a  will,  the  intention  of  the  testktolr  nnist 
rule  (d) ;  that  is  shown  by  the  bequest  of  the  pteaikts 

(a)  4Taant.  ti.  (»)  AMe,  S89.  (c)  «  Bla.  C.  396. 

(d)  Hartmi  ▼.  Harton,  7  T.  R.  65i,  as  explained  Doe  d«  LikeUer  ?; 
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IMS^       to  iltuaUeSji  in  ihei  wotds  **  oil  trust  to  permk  ad 

"^"^"^^^^     siiffcff(th6ide9s«(r  of  tUe  |ifaiiitifl^  to  Teceive  &e  fenfei" 

a4fi|L^fti     dtviogill^r  lifiaor  widowhood;  wkioh  •words  voted  m 

^  ^' '        bHrmn  teMe  iati  Ufo  ( A)i  defeasible  by  her  soeoad  nw* 

cn^ci';.  Xhen  .the*  legal  estete  as  in  the  leesor  of  the 

ldoihfiff»)siild  a.power  61  leVeatry-  mi^t  be  reseived  to 

bavi9  dh  Jibot  jDor  v.  Lamremce  does  not  ap^, 

j'Sfeoondljiwihfil  iotention  ^f  thevfOrtiei  to  the  kue 

was,)that  fhekssotf  of  the  pbtntiff  should  veoeife  tbe 

roots  i|iid/f«nofit8«  end  should  le-enter  on  their  ixMhpsjr* 

IlleiltA^<VThd/lesse  lopenAes  hit»  Mo*fold; way ;— fifsti 

ss  an  assignmeiit  froa^  the^  eaeeutair  lo  the'leasor  of  (he 

phdntiiF  for  her  Ufe ;  and  Sdly^  as  a  lease  from  her  to 

th^f4iefcndM(l>  doling/ InrMimlbwhobd.    la*  Bmrkm  r. 

J^|araAiyi(c)ii'aideod/lr|Uiiallowed  to^/have  thedeobk 

Q|tealiQ»f  fof  I^MuMngoi  fee,>  an^  aba  a  chaMel  interest, 

inioMek^tooiSan^  theiiateat  of  thei  parties  into  dbet. 

{Bayi^  A^  flbe*  devise*  a£  w  ieaseUold  to  die 
toiisl^e^^/vestsfthe  legal  ^tate  in^thb  tfaslee«  Comgiu, 
inhis  Digvati  <it.  Devue  (I)  saye,  ^  ar  doYiae  to  B.  to 
thdiiihe  olDianDUiesiis'good  to<theoestiiif{ui  use;^'  sod 
ih»titi>Ji7s0a^Q)fdiatiainan  nay  i^isemseeby  spill^ier 
faelhajf^ideyiseiiiindaito'tbe  tise  of  ttodthor  {dy;  hvii  be 
thereisp^hii  of  intswBts>of  ittMbediste  fteehoU.] 

iiBTuoDfrtf jTN  crinttsL^a  Tin  >  Argunenf  misH:  <  ^m  the 

(6)  ^ee  Djcr,  369,  a;  1  Inst,  671 :'  1  Aadr.  ^94 :  S  Jones,  ^J^— tit ; 
ittd  e  Smind.  ii  d,  note. 

4<Ahi(kieoaJ4dbsrft)Sft4jft>r,hilfapil^,«M  9le'icL(aLlAep(AI> 
1  Crqiie,  361,  Sd  rdiL 


tj 


i      t 
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aikaentiofi  thp  «tfu«let*  to  the*  Jeo^iptl^f' vent  «by  iMrs^'      ISMJ 


G^LkMMkfir.' 


£<iiribr,)akligfat  hovel UMeilppiittjrt  apptiedito  'iUpp^t  , , 

shtmsiMra^ifafiA^'i  oitbrealsilo  be«ihitfllbte^odyi}>aBAl 
itiib  ladooUeA  dtaliia  fpoat^^dirii^eaktyi  'dabnot'JMf^ 
re$ekryeiLi4a  atistiivigeii^ltaiithe  kgiA/eMpitei>lKitiiililiekri 
estate  is  supkfipnt(t9«u|ip»iiYinfasVi  pcnirt^  MilrSl  tfarti 

dolthi  ds'jsecbiiibdiiahikgeL  {  QThe  jdefiailaiiiki  by  I  ^oxew' 
ci]4^9idieiikbsei»U')not''jesidppMl^iB'Mio|i^  tbat* 
ui^thf^£M:4>Iof'4be  lease  extoon^  hy^MviXBa^ief' 
tabling riieihoksuheradf 'to heh^iieftUlev'ii^.i    '  (t< 

ihMiMA  BiJ-(xb)UddrdUv4)eedaJ#BS0fr(*wtte 
IiffaMRrf)iiu(tbeiD.dwii  ianeiUiaiirty^Jvittioul}  ditsAwing^ 
qa  lhe)fiici^tiE;iIttfa«rIgliJBitbe>(  'm^mAa4\j^jjpmMmie^^ 
I  shfiuli)bluredtbongbl{tIiatiK  denial  )^u)S!tiftxfclBoAii 
Ayil^  hetn|;^ll)hb«uifvivin^  lesset (•  mi^lit  hiie  \Ue.»'<ka8- 
taiiifd^^  becaoae^Ahe  Ussee  )lfddd^.4iii  iUat  tease,' >liaw 
beei:(testop|ied>&em'S|iyiogflie  viasNtibtiLiksfanviA^Uaftmi 
tfrnatdy^tbUi/jease  dtwiitdiscbacr.wbatitiietjtitte  ^iithd< 
le«^4lia^  «U8Qiibing{jAo(cnf«'ttsreiimfiiiig>execikori  ^of > 
»:i  Air^;^  ftiidl  ^Smak  sBarieii  eeliibrwilMrf  dndiafteri 
stating, itb#4  (b^  i!rfUfiarwHlit«eff»»n0eitd(thdf.pi|Bipectg^i 
in  question,  describing  it  to  be  leasehold  for  the  resi- 
ditb  ofofiftj^'twtf'  yeansi':  yrhdbji  as  iJiohflrAp  ^W|»'\ftie 
surviving  executor,  in  whom  alone  was  vested  the  legal 
interest,  it  is  his  leaae  only  ii;^  law», though,  jn  tj^^s  the 
lea^e  of  Sarah  A^rAer^ibr  it  operate^  only,  as  eoofiniuk 
tienbjn  her«(^)i  Hereih^power  ofre-entrsrbeitig  taserVed' 
to  the  parties  having  the  legal  estate,'  ahd  tb  fhe  party 
having  the  equitable  interest  also,  the  lattyer ,  has  sifir 
vived:  but  this  declaration  contains  no  demise,  bjr  t^e 
sepie^aDtetuieiitef  dieifoniier,  if  lindjeed^'  icoosideriiig 


I  > 


(a)  Lord  LynihfiTU  was  sittiog  ia  equity. 
(6)  Doc  d.  Barney  ▼.  Adam,  ante,  S69« 
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ifiii  ilMrtWl iiiifci 

~  ■  to 

cT  ihe  iwnar  of  thcp,  aii 
gifeBfafcHwhrtnillHlln%>t^riyJariifkt 
OTvidovliaoA.  It  vmid  be  contfaiy  to  die  tiwi 
gncii  to  wie  eifecBlon  tiuit  thej,  or  cWict  oT  Am» 
should  convey  to  Imt  tfe  legal  ealiie.  Aa  mmgtmai 
is  a  species  of  contgyiBBe  wMdi  is  not  to  be  piesaMUy 
and  is  not  wiAn  the  oonteaiplatioii  of  tbe  ptfties. 
This  lease  y|  a  ifcjatllliiia  k^;  lar  die  slatole  nT 
aaea  applies  to  fivdiolBi  only,  and  does  not  eoH* 
pfebend  coptficJds  and  leasebolds  (a).  Then  as  vuia 
the  statute  of  uses  1iy  a  devise  of  freehold  to  A.  bi 
«»  »  rf  «,  B.  .i»  *.  1.^ -«.,  «l  ^.  i.  4. 
conduit  jMpe  memy ;  so  at  common  law,  if  m  leasdKM 
or  copyhold  is  bequeathed  to  if  -  to  the  use  of  K. 
the  legal  mterest  is  m  J.  and  not  in  B,  Tbereibre  is 
this  case  it  appears  on  the  ftoe  of  die  lease  in  qoeitioa 
diat  die  legal  estate  was  in  «f.  Roberisy  and  in  bin  only; 
so  that  on  his  death  it  deroKed  to  his  personal  repie- 
sentatrve,  he  baring  surnred  the  other  trustee. 

There  may  be  purposes  for  which  a  testator  miglit 
wish  the  legal  interest  to  remain  in  the  trustees  in 
order  to  controol  Sarak  Sarler*s  occupation,  dioii^ 
be  might  intend  her  to  bare  the  beneficial  interest^  but 
bein  there  is  no  evidcneeof  bis  intention  to  give  Ssrai 
A  ha  fife  estate.  Tlien  if  so,  the  lease  operates  as  a 
maaa  by  bim  and  a  wini  wiation  by  the  odieis-  xIms 
Doe  T.  Lmmftm^t  (ft)  is  in  pomt,  diat  a  stranger  to  tbe 


^«)  SwthciiM— Mi— iijiarMii,CwUi3it<>3Bt. 
(0  4TnBUiSL 
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legal  interetti  whose  real  title  10  dWcloied  on  ibc  le&in 
cannot  re-enter  under  a  power  to  that  eflbcli  Wofda 
creating  a  Ibrfeitiire  have  a  atriot  oonatruction«  I  «a 
therefore  of  opinion  that  48  no  demiae  ta  laid  by  the 
personal  representatives  of  the  anrvivlng  tniatee,  ijeet^ 
ment  will  not  lioi  and  the  rule  for  a  nonanil  muat  bo 
made  absolute. 


1839. 


Dot  dem. 

BAStCR 
GoLDtMITH. 


BoLiiAMD  and  GvaiiKT  Ba*  eoaoonred. 


Rii)e  absohite. 


Johhson  againsi  Pofflbwi&ll. 

A  SSUMPSIT  for  demurrage  occurring  on  an  inland  A  declara^ 
^^  navigation  in    Yorkshire.     The  defendant's  at.  Sa^oTt?? 
tomey  lived  at  Barmley^  in  that  county,  one  hundred  ca*i^  ^^  ^^ 
and  seventy-six  miles  from  London.    On  Saiunlay  the  post  hour  on  a 
28th  April,  the  declaration  was  delivered  to  his  London  Saturd^ 

•  1         is        1  1  -rw      ^        »^  night.    A  plea 

agent  at  night,  ^tter  the  post  hour.    On  1st  May  a  in  abatement 
plea  in  abatement  was  deUvered,  stating  that  the  said  ^||^g^^eH?er- 
promises  and  undertakings  in  the  said  bill  mentioned,  ed  within  the 
if  any  such  were  mede,  were  made  by  the  said  defend-  ^J^^^  p„^ 
ant  jointly  with  one  J.  W.  not  named  in  the  bill.    The  tice>  stating 
defendant's  affidavit  of  the  truth  of  the  plea  was  misesyif  any 
sworn  on  the  17th  April,  the  day  aflter  the  plaintiff '"^*?  ^^'^ 

made,  were 

appeared  by  the  declaration  to  have  come  into  court,  made  by  the 
The  affidavit  of  the  agent  to  the  defendant's  attorney  j^^nSy  wUh 

one  J.  W.  Thb 
affidavU  ferifVing  Ike  ploi  had  b«eii  twom  sev^  dayi*  befbfer  the  declaratioo 
was  delivered,  in  order  to  prevent ^the  Iqia  of  a  oJea  ia  i^teaieilU  Interiocutory 
jodgment  having  been  signed  as  (or  want  of  a  plea,  the  court  held  it  regular,  but, 
niicbr  Che  dteamstancei  atteiMKag  tbe  delffery  of  tke  dsidantlifMl^  set  it  aside  on 
payment  of  costs  and  affidavit  of  merits. 

Sembkf  that  tbe  defendant's  proper  coarse  would  have  been  to  have  applied  for 
farther  time  to  plead  in  abatement. 

Affidavit  of  merits  is  safficient,  if  sworn  by  the  agent  of  the  country  attorney  od 
inftmnalioB  sad  belief,  if  the  feels  ara  unconiradleled« 


nb'  "  i5Xjiid'i^  l*MWi4't^MM 


i  f 


Job  B  soy 

I 


,.         .  iD^'6<^illuiitittt^l\i  '^liiiti>y  m^^^'  itft^  l^ii  ^t  lii<iiif' 


PiorPULWCLL. 


tlle'de6iaVa^WW<ii'tf6l|-Veilk'(Unll'tli4«b'^V^'Aife 

terloctttory  judgment  being  signed  fo/Wi^'6i"k^iii^, ' 
Starkie  on  the  8th  May  obtained  a  ruld  for  setting 

ayid^,'f^ife^.  akfiiLe^'ik  deik^^  dH^itiM.' 
tb^  ^Miffl'#4/  ^'>lk'iabk^^f'<8^H;f'M(nil'<A>^ 


s 


^ii^^o>)li*^($riMafr<Jfl  firfa  Bd!4F,'fiyididilt>'st^g^ffl 

or'k^t(Ji^;'t>m*><^<U<'y^W'^6fai^-'mG^e^4iittcr 
tb^Wii'6'h^%'  m^k^'&iem'^^fiSiSW  GfUl'kiM-^yiei: 
i^'tr^."^N(^ '  jf(iy'<d^f»fji!iik  M^ibi^tK'^hit^litfd 

WKU'tVy  'i^tH'/'«P^.  fi'ddi'llhoWi&g'tiU'^^l  ^M& 
On  Ibof  ivioar.idieiaDiKt.ini  £«i^^  v»;C0«60rieX  s«p- 

•'    :i    •  ■     -1.  |i  .  I    .:     1 

(«) '^le>V9l.L,SfiO«  (ft)  S  Taui.  403;  (^4 


_ ,^'^*!^fl%«Mh§,pf  ^f,TJft!S*    Wf[ 

*Vi>yf¥9kJf  m  R?fflid?4.,ps  ^|R^J5  rfto^fcuiUi^^i    "-1-.:""' 

^'irOhj-  io'i  'jIj/1  j;  UoiiinHlo  yulf    jIj8  oih  no  VviVn>\?* 

*^«*I,rf^,  *i4WJtM  -ftP^ftfiWSqW  ,-3#»4-,?W^lft,i'ifc 
assumes  to  verify  is  pleaded  to  promises  as  contained  ii) 

a  proper  .#^^|  f^  Pi^i^^^tff>c^^t^^f^^.^^jgft^ 
never  undertook  and  promised  any  thing  to  the  plaintiff 

e^fept  > jflinfiy;,  V^j  Aofift».rB<f o  VfS^tiifP^  M^S^^ 

4.«*yenr,rf>f  j^  d^<^?|t^,{,  )jfltl^.4|^y^%jnfj,fjJSl^ 
iMp8W,!bM;.<J?P.|»'»^tffiF  (9,?ihn!  fl9«rt!(9^/Su<^,?9. 

iiibfff^,-  fpJioFipg  %.  ,4f%iRrar  «f  ,th^„^ljfffitjffiv 

Bwt4l)|«  j|f4gii|^^  befff  ryegi^rly  8wnfifl,{ft)^^4^hfi. 
pUiptjff.  W^Jus^fted  W  ,t»;?«Mfflg.tlWl  pIP^  fls  lifljillijty, 

(i)  Har6anl  t.  Ptrigal,  5  T.  R.  SIO ;  J*miitg%  r.  WM,  1  T.  R.  tfT 
and  {78. 


h  I 
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1882;  for  want  of  the  affidavit,  as  reqimtd  by  the  ttalate. 

/^-^^  For  no  bill  here  existed  on  the  day  it  was  swom ;  hot 

^"T*  in  Lang  t.  Comher  the  dedaraiUin.  to  the  promises  is 

PoppLBWBLL.  ^hjcii  th^  pj^  ^as  directed,  exbted  on  that  day, 

though  at  too  great  a  distance  to  presume  Aat  the 
defendant  could  hate  seen  it. 

But  under  the  chrcumstances  of  contrivance  in  de- 
livering the  declaration,  the  affidavit  of  die  agent,  oa 
information  and  belief,  is  sufficient  to  let  in  the 
defendant  to  have  relief  on  payment  of  costs. 

VauohaH  B.--There  is  a  material  diatittntfoD  be- 
tween Ibis  case  and  that  of  Lang  v.  Comber  \  fer  in 
this  case  no  bill  existed  at  the  tioae  dm  aflUavil  is 
support  of  the  plea  in  abatement  waift  made  \  wheress 
In  that  case  the  4fehraimn  lo  which  the  plea  was 
directed,  did  exist  on  die  day  die  affidavit  was  made. 


BoLLAND  B.-'If  this  affidavit  could  have  bees 
pmspeotively  made^  it  might  then  faavt  been  wmk 
before  any  action  subsisted,  so  that  the  country  com- 
missioners^  before  whom  it  was  swom,  would  have 
bad  no  aulboiity  to  adounisler  an  oatb»  and  no  indid' 
meat  fisr  perjury  otiuld  bo  sustained  (i). 

Rule  absolute  to  set  aside  the  judgment,  oo 
payment  of  costs  and  affidavit  of  merits. 


(6)  See  a  Inst.  166 ;  «9  Car.S.c.5;  7  T.  R.661^»  SPvilUfOf;! 

Chit.  R.  7f7. 


I .  •  '  I  •  I  f ' «       HI'     J  • »     1  L    '.'      till 

»r        ;  /    •       I  "l     '  «\'     '  •!'      ill! 


I'll 


DoE|  demise  of  Knockee^  against  Rk^kti  iincl  Oineri^. 

I  ,  I  .  I.   '  I      .•     I  I  •       "I    Ml        ' 

~C  J£CTM;ENT-    At  tbe  Ari^l  before  Tinthl  C*  Ji  M  Hie  preamble 
the  last  Kent  assizes,  a  v^ydic*. Wa&i found/ fot. the  ?i*2temt 
lessoi  of  thfe)  plaintifl^  sttl3s{ie)efi  to  tbeopihion  ntflthe  ppmi  estate  m 
courtontl^firilof^iogcase^^.i  ^  .    i    I.     I     ..     v.l  me,  i g?vSJ de^ 

Margtwt  Rav0U  Wng  sfei^ea^itf  fefeiirf  loKiKfilindM-  ^"^  ^/^^i?' 
suages  at  P(^Aag«  nuuLo  lies  lieisi;  (will  tj(4i(^MAitafiDt.)tt  wag  followed 
writing,  dated  the  6th  June  1780,  duly  executed  for  Jj^IIJ^'Si 
passing  real  enta&ea,  wheveby,  after  fdireoting  Abe  pirti-  proMrty  to 
cuUts  of  her  burial,  ahe'g^Te  ajBkl  deYiaefi.asfdHonrac^  words  rf£?"' 
<<  And  as  fov  such  teoiporal  i^alore  aH^fRodihalh  giriin  heritance,  and 
me,  Iglvey  devise  iandwdiap^ae.  of  if.jiii.ltie'feno)r^ig  cImm coo- 
manner    First;  y  give;  and  .be<Ji4ekthn to  Ji>*«  JSiirtf^  StSelf  to 
the  younger,,  (to:  come  btto^  bia  i(w>fiiieS8lQn  M'sotmiathe  personal^ 
arrives  at  the  age  of  eighteen  years,)  all  that  messuage  ^^^  Ibe     -' 
or  dweWng-Uduee,  tog^Uet  iMs,  itte  gatdfita,  ba^&ide  amble  alone 
and  appvrftenwibea  tbelddiiio  6etotog(iig^.-a«  -ttli|r'<te  ^te to^'^T 
riffht  of  oommohage  fbr  ^aricf  hmle^^  on^  PiMfUitlir  f<»to^.B. 
Lei^f  Whieh  saM  premises  are  alittate  itf  J^fMn^  afbre^  vised  ml  prol 
sftMy  and  arar  nal#  in  the  MfUt«<(nr't6ocMpailoii  of  JbMi  P?[^J  ^  ^•^• 
ChapUn,  or  his  ^^igneodJ    iUl^Mdch  t^kl'pvetnlses'i  of  inheritance, 
do  hereby  give  JoA»  Raeett,  the  younj^fer,  before'the^**^ 

^'Item,  I  alio  gtVe'and' be^iieiith 'to  my  nephew,  of  eighteen, 
JbhH  Raifitt,  the  ilder,'  thb  's^W  bf '25/.  of  principal  [Sti^Sodd 
money,  and  all  interest  due  thereon  at  my  decease;  descend  and 
which  said  sum  of  iSL  is  a  moiety  of  SOI.  now  in  the  field,  that  the 
hands  of  my  trusty  friend,  Mr.  Frem&uU,. of  Canter-  devise  over 

•         •  .  «  A«f«  '    »     raised  no  pre- 

osrry  ;  the  other  moiety  whereof  being  the  property  of  sumption  that 
my  late  sister,  and  was  by  her  given  to  my  sdd  nephew,  ^* j^  ^  *"• 
John  RatMf  the  elder.  to  A.  B,,  who 

«  Item,  I  give  and  bequeath  to  my  feithful  and  much-  J^*,  Jt  lal! 
esteemed  Ariend,  Sarah  Rnsnell,  widow,  (now  residing 
with  me  in  my  dwelling-house,  in  the  parish  otPostUng^) 
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1899.  all  that  my  inesspage  or  tenement  wherein  I  now  lire 

""-^''^  aiiii' dwelt,  Wetlier  with  the  stable,  out-houses,  garden, 

K/NOcagil  packside  and  appurtenances  thereunto  belonging;  as 

'  «*  also  the  right  of  commonage  for  and  cow  lees  on  roa- 

andOiUrt.    ling  Leen.  ^      ^  ^  .  ..    .        i 

''  Item,  I  do  also  give  and  bequeath  to  the  said  Sarah 
Russeu,  widowy  one  hke  messuage  or  tenement,  wita 
the  garden,  packside  and  appurtenances  thereunto  be- 
longmg.  now  in  the  occupatioi;i  of  the  widow*  warts 
and  the  widow  Turrall;  which  said  premises  are  ali 
siti^ated,^  lyinj^  and  being  ,in  the^pansh  6f  Pa^mif^,  m 
the  county  of  'Keni,,  ^ 

",  t  dot,  also  give  ana  bequeath  to  the  atoresaia  Sarah 
JiusseUi  widow^  her  ejsecutor^  and  admii^stratop,  all 
the  rest,  residue  and  remaii^er  of  my^^estat^  and.inj 
estates  whatsoever  ana  wheresoever,  (t)iat  is  ito  say)  d? 
reapy  pppey  and  we^^uur  apparel,  add  all  the  interest* 

money  that  shall  be  due  tp  me  at  the  time  of  my  ^t- 

••'  V  '  •'    1  ■      't   Vv"     'V    /."  '    '••  -^ •■;  I'  '• 

cease;  as  .also  my  hotisehold  goods,  fixtures  and  lurqi* 

ture,  and  the  remainder  of  my  goods  ^  and  chattels  of 

wliat  natpre ,  ^and  jdnd  soever ;  she,  from  the  produce 

tnereof,  first  pay^ig  and  discha^'gin^  all  my  ^^st  debt% 

fui^eral  expenses,  and  the  expense  anq  charge  of  prc^ving 

this^  my  will  ip  court.    \  ^o  also  hereby  wpoint  tbe 

said  ^arah  Riusett,  widow,  trustee  tp  John  RapeU^jiiu. 

that  is,  t  order  that  ^he  shall  hold  tlie  house  ancl.pre- 

mises  I  have  before  left  to.  John  RavelL  jun,  and  re- 

c^ive  the  rents  till, he  is  eighteen  vears  of  age,  u^t^ 

own  use,  without  lieing  accountable  fo  apy  |one  fi>r  so 

doinff.     t  do  herel^y  givfi  Sarah  Itfusell^  the  ^t  ^ 


imi 

him  shall  descend  and  go  to  Sarah  Russall,  widow; 
and  I  do  hereby  appout  and  nominate  her  the  said 
Sarah  RusseU,  lyidow^  to  |>e  sole  exjecif trix  of  this  jaj 
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last  will  and  testament,  and  do  revoke  all  former  ones       1832. 
before  made,  solemnly  declaring  this  an^  this  on\y  to*     iMroi 
be  my  last  will  and  testament.     In  Witness  whepot  I      Knocker 
have  hereunto  set  my  hand  and  seal,  this  6th  aay  qlT      >  >  <v*  >t 
June,  in  the  year  9f  our  Lord  1780.  i   j    ,     i  ^^  Others. 

*'  Margaret  Kayell."  . 

The  testatrix  died  in  the  same  yep,  seise4  of  the 
several  premises  mentioned  in  the  sa^d  will.  "  '"  - 

Mrs.  Sarah  HusseU^  the  devisee,  soon  afte^w^rds 
entered  into  possession  of  the  two  messuages  so  de- 
vised urher,  and  lived  in  one  of  them  ai{d  jet  the  otner. 
She  continued  in  such  possession  and  in  receipt  of  tKe 
rent  of  the  other  messuage  until  lier  death,  which  h  w* 
pened  in  the  year  182S.  She  left  two  sons,  Thomas 
and  WiUiam  ItuiseUy  co-Iieirs  in  gavelkind",  and  tliey 
entered  and  took  possession  of  the  messuages  and  re- 
ceived the  rents  thereof.  William  Russell  ^ied  in 
1823,  leaving  two  sops  and  co-heirs  at  law,  who,  after 
their  father's  death,  viz.  on  the  Sd  July^  1824,  executed 

I  f      * 

a  conveyance,  whereby  they  assumed  to  convey  a  moiety 
of  the  said  messuages  to  Thomas  Russell^  wlib^  oh  tUe 
fifth  of  the  same  month,  mortgaged  the  ^id  m^ksuageS' 
to  the  lessor  of  the  plaintiff  for  securing  a  dum  olf  9^7. 
Thomas  Russell  continued  to  receive  ttie  rents  of  tne 
messuages  from  the  death  of  his  mother  until  the  de-^ 
fendant,  John  Ravell,  claiming  title  to  the  same  as  lieir 
at  law  to  the  testatrix,  Margaret^  J^vell,  in  tne  year 
1829,  took  adverse  possession.  The  question  for  the 
opinion  of  the  Court  is,  what  estate  the'  said  oara^» 
Russell  took  under  the  will  of  the  testatrix.  Ir'tne 
Court  shall  be  of  opinion  that  she  took  an  estate  in  |ee, 
the  verdict  (tatceh  at  the  triat'lor  the' I^.ssoi; '  of  the 
plamtiti)  is  to,  stand.  If  of  ^  contrary  opinion,  the 
verdict  b  to  be  set  aside,  and  a  lionsuit  entered. , 

\ 
Comyn,  for  the  lessor  of  the  plaintiff.    Sarah  Russell, 

VOL.  II.  3  B 
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}892.      V  tM>tt  a^  es&te  in  i^  4A  the!  uA>  >inMttiig«s>ilevttM  to 
^^^^  I  her.'  Thetint^ik  of<th6»(l^8Mi(yr,')f<disdiveraAAe,^ 

IUv)|LL    "thft  ttttetot^'iiltdb&is  BAid  Id'bir  thb  pttUi^'«Mr*lB'tlie 

M4.0aien.  •oonM'uotioii^bf'ilwIfil  ^<^k^W ^^^M^ktmotf'pttttoi 

'tllyiiririU*»hWft''th^''d^fif4ftteiitk)n  of'riil^  tc^biic  to 

'isobtitledtiedwHlyfhe'^vli^^J  .f^yi^'lbtt^Uc^'tektMirHl 

'  MMto  as  Odd'ha*  given  liiH  llgiv^>€l4Vkli'%)M<«ft|^i^ 

^f  ft^'^t'vbl  the*  %hoIb.    In  FFV^Hf>.^mA^;the^«iiinds 

^v^be,  ^  ftl/  t«licldn|(  fiMb^WOtldlj^  ^i^tUM)r'lrlNlte«idi 

it  bi^  ]^bMeAOi^'«#Mettlbe  iktth1&4r<iiid/l^, 

dIeVise  afeld  'disp0s«  ^  the  Mkll|»  An  th^  fdlkMfhg  ilUrtber 

«<  NMlSb^  dUv'<be>  tnor^^  ookj^trebenfliv^^  thalfr'^  these 
words.  No  one  can  doubt  that  testator  meditaCiA  4fis- 
posing  of  all  he  had  in  the  world.  The  question  is, 
wli^th4r  lnoiBiiigat  the  body  ef  dM^  ikil  «Ae  c^  we  that 
he  has*  cakritd  that  inteiltiofi' inh^  effed/'  AcN^  this 
tealatrfai  jUrtiilgiiishes  tbeiw^  <  hec*  ^1M\'  and'  {ieMonal 
prb^rtj!l(  sheHibti  gives 'Md  and»< ^tettiaei  ta^JMn 
Ba\>eU,  and  Aehl^by  tliett^^6ify<  ^mk^'  ^rk  the 
*  rest  ef  ber  eslitef;  ithieh  llie  wbMs  taf^th^ Wl  riUMl^  to 
be  the  personalty  only,  to  Sarah  Ru^llf^ikt^  s&dwtaig 
her  clear  understanding  that  she  had  nothing  but  per- 
sonalty to  dispose  of,  ahd^that'sfae  liad; by  'tlh?vielA  dia- 
position,  effisctually  given  an  absolute  interest  in  all  her 
r^ldtyi:  ^Ifhe^lrdtdsiot^  devise  to  Johm  Rmvell  show  the 
testatrix's  intention  to  pass  the  absolute  remainder  in 
fee  to  Sarak  RuneU  in  the  contingency  of  Ua  death 
occurring,  Purtfoy  v.  Rogers  (d). 

» 

Plattf  for  the  defendant,  was  stopped  by  the  Court* 

(a)  6  T.  R,  61 1.  •  'XP)  T-^ing.  664. 

(c)  See  Lord  Ms}i{^2d*<  judgment  in  I>«iiii  ▼.  Gatlam,  Cowp.  660. 

id)  S  S«ttn4«  380,  SSS. 


IN  THB  Second  Ybae  of  WILLIAM  IV. 

Lord  Lynohubst  C.  B. — In  this  case  Sarah  Russell 
has  the  right  to  receive  the  rents  of  proper^^  devised 
to  Join  RawU  during  his  life  only,  and  as  she  is  not 
the  heir  at  law,  the  devise  ov«r  to  her  does  not  create 
any  presumption  in  favour  of  the  fee  passing  as«  caor 
tended.  Many  cases  show  that  the  introductory  words 
In  the  preamble  of  a  will  will  not  overrule  its  special 
words  of  dbposition,  though  they  may  assist  the  Court 
in  cmstruing  them.  In  this  casoj  as  to  her  **  temporal 
estatei**.  the  testatrix  gives  it  i  then  what  did  she  regard 
as  the  remainder  to  be  disposed,  of  by  the  residuary 
ckiuse  of  her  will !  The  enumeration  in  that  clause 
shows  that  it  only  applied  to  her  personalty.  Then 
though  the  wording  of  the  preamble  may  be  equivalent 
to  that  in  Wilce  v.  Wike  (a),  we  cannot  act  upon  that 
alone. 


V8S 


18S2. 

Doe  dem. 
Knocker 

V, 

Ravsll 
and  Others, 


Bayley  B.— I  am  of  the  same  opinion.  In  Wilce 
V.  Wilce,  the  residuary  clause  contained  the  words 
**  and  every  thing  else  I  die  possessed  of/'  viz.  eveiy 
thing  else  not  before  disposed  of  by  the  will.  Those 
wocda  standing  by  themselves  would  have  passed  real 
property*  Huxtep  v«  Broomtm{i)p  but  there  are  no  such 
words  in  this  will* 

The  other  barons  concurred* 

Judgment  for  defendsnskb 

(«}  7  Bing.  664$  uAw^Jhew.  IfV^  ST.  R.  64;  Am  v.  AUiti,  id« 
497  ;  Dm  ▼.  GiUart,  3  Br.  &  B.  85 ;  Bradfidd  v.  B^ffard,  S  Sini.  f  64. 
(fr>  1  Bro.  Cb.  Cas.  437. 


Sua 


^»* ;  ^^1  ^V^^^i^/T^nj^  w;f  ^^W. .'  ^ 


term,  Ittde-"^  **'     t    •  t  t  -> 

casual  ejector  tmfiVi  moi^\idr  ^iidffMtit^kgifkktih^^ci^^ 
issuable.  service  is  notice  to  the  party  to  watch  for  judgment. 

:;i.nH  ^nl)  oiio  Jnrii  Iiii./    i  )l     .  h'I./j   F>')yru('  yA^wW 

^  O^Coi^li^sMjt&teai  tf^fiA^i  tHe^i!AWs^'4t^^'^o 

7iii;m  III  o>.  bfiij  ,Tjl)(ioi  o)  injift  I>  iwolli.  rt/i.h  trl-i  i   ♦H* 

id  J?<nrn  f)!>iJofi  Vyc h  iv,'\h  q v/T  -  > y.'^ n^ AV^t y A  I)to»1  ' 
<7r.I)  'u  lb  owl  DYiiff  oJ   ijJ)iiyJni  'li  vjfjifr  'ulT     -n»/i 
Tii jori  Off)  1o  '^'jfvw\yj''tnr)  ni  ni  r'?/)fir'^iftl   t')ii-^m,7i  »• 

f/r»Jiirb  W"o  f)Dii\  iii  ,>KiI  jII  .H  \vA\\\>^\    .--jonbu*'  1" 
?d^  ™ J/*"'     Ji'^^feJ^nnWY*^  fe*"  -ftBft  Wte  fen j»d«9^©«»>i«iiKiri 

teoMtsinoos- i%^flC|fl^^l^^^npfif,yif^jn^  .3^,!^,^  n^,„|   ,j,i* 

been  served  ^''T  .H  yA^\>U]     .^/liF)  Ofll  1o  orio  ?.k  banoJ-j-n  n  m.; 

whh  eject.         ,  ^.^'^-TToftflfijdrttlfo  i^dlufWf  q^Nfteher'Aijrefi*. 

^|j  ?BSfj6BS*P»Pti  ^^»cft.,ftihiW»f^ffteff*t*  WAig^ia 

io  -i^oD  ')tU  jo\  filcfril  ^^Ino  ^,i  'fliJiiir.Iff  'hVV     ]    w      n  ' 
3Dr)on  9flj  .v\>\fv  iIjO}'.  v\A>uoAr    no  Ii'>7cir>iii   yci»    '•!■ 


'I^T  .'r  T     1|».  .  .'i'      !  I  .  »      ►         /I       II         ."   iV 


IN  THB»feyc6AD^^I^/R*iir*Wli:M*f  IV. 


insufficiency  of  notice  of  continuance  of  trial  otA^tpftM^^^^^^^^^^* 
cause  from  one  sittings  to  another,  served  at  eight  venidl^tnit* 


Busby  showed  cause.    It  is  said  that  one  day  being 

sued  on  their  recognizancci  5'«ft£^y^j§ifft|W^#AillfC9lfeQfj 
the  eight  days  allowed  them  to  render,  and  so  in  many 
other  similar  cases. 

[Lord  LyndhursUjIvto^^e^  ..^SOT^*  notice  must  be 
given.  The  party  is  intended  to  have  two  clear  days 
to  transact  business  in  in  consequence  of  the  notice 

served  on  him,  now  j^{ff|d(|f j(^^,;i^  jiJaX  ^^^  ^^  purposes 
of  business.    Bayley  B.  He  has,  in  fact,  only  thirteen 

hours  :«o«c^th*  h«i  ^'  tittofe  'ti  ^*«if%ici^\}fe  ^|     "^ ,;';;,;;; ; 

ne6sel»:b0filr6> Hk^^MbtO^^-^  'iM^i^' d^  MS  tolSa^tir-         ^'ii  J<^'.i<  v' 

dby  »w«di*ko<>i4rbdn*«jusrtffitjAfoii^bA'  1^  c;^;  .^^ .,;';':;; 

this  been  notice  of  count^frtdhd,"5J/iifefj^ifeMtf''hkir6''  ^oqu./^.n^iii 
been  reckoned  as  one  of  the  days.  {Bayley  B.  The  i^i  ,  .i„jr 
new»giitefi*4tfliJj«tiw«"fof ' tfefeit)uttWori  »f^«S^s*1& a  ' ' '     *'*' 

rule,^l«yA  d^wn  th^'«hd<flr^'ff^^  i^'W^mLiUdli  iW 
last  includeU',  b^rii(kb}ngis  iiiM\^^i\i^\6'\hi%^xitUi' 
days,  (a)  ]     The  plaintiff  is  only  liable  for  the  costs  of 
the  day  incurred  on  Monday  SOth  May^  the  notice 
being  good  for  7th  ilf^,  lEmttlfiertls  being  sworn  to. 

.  (a)  S«e  %.  G«fi.  HU.  2  Yf^.  4.  No.  8,  Tiddi  9th  edit,  757;  798; 


J 


726 


1888. 


Groibav 
Manmiiio. 


CASES  IN  TRINITY  TERM 

The  defendant  attended  the  Court  on  the  7th  of  Bia^f 
iiritb  his  attorneyi  and  instructed  counsel. 

Per  curiam — ^We  can  fiekher  know  nor  have  any 
thing  to  do  with  what  passes  between  atloraey  and 
client.  A  brief  might  be  given  by  the  defendant  to 
watch  the  plaintiflTs  proceedings.  The  defendant  did 
not  appear,  might  be  aware  of  the  irregularitjTs  and 
ihat  the  plaintiff  went  on  at  his  peril. 

Rule  absolute  with  costs,  as  moved. 


Travis  agaimii  Colums. 

^i^V^  A  CTIDN  on  ^reement  between  one  HaffieU  and 
agreement  by  the  defendant  to  keep  a  mill  of  the  plaintiff  in 

heHandloii^  tenantable  repair.  The  mill  was  in  possession  of  the 
keep  premises  defendant  at  the  time  of  sale*  The  plaintifii  as  as- 
existed  mu-  signee«  sought  to  recover .  damages  for  breach  of  that 
i^^k^  k^"^  agreement,  to  which  he  was  not  a  party.  A  bill  of  dis«> 
ties,  of  which  covery  had  been  filed  in  Chancery  by  the  plaintiff  to 
thereversioner  enforce  the  re-buildinff,  in  the  defendant's  answer  to 

had  one:  »  •  •      . 

Held,  that  his  which,  the  existence  of  the  agreement  bemg  admitted^ 

the  agreement 

compel  the  Cowtifig  moved  for  a  rule  to  show  cause  why  th^ 

tenant  to  pro-  defendant  should  not  produce  the  agreemetit  at  the 

doce  his  copy  *«         .  .  .       •    .  ,  , 

in  order  to  Its  Stamp  officej  in  order  to  its  bemg  stamped,  and 
forTe^sbooid^^  ptoduce  it  Stamped  at  the  trials  and  give  the  plaintiff 

have  applied     a  COpy. 

to  the  assisnor 

through  whom  be  claimed,  or  have  showti  that  he  could  not  be  found; 

SembUf  that  if  the  only  part  which  eiisted  had  been  destroyed  in  order  to  evade 
an  order  of  Court  for  Ha  production  by  the  partT  io  the  cause  caUed  en  to  ftfodnoe 
iii>  he  might  be  attached,  and  a  copy  orderea  to  be  stamped ;  but  putft. 


Travis 

V. 


IN  THBilS^iilB  'VeWhIo^  WILLIAM' IV.  7Sn 

BAVtfiT«Bi(a')M-*T>heigeilerdl  futeiis^itbiittJfMtllctoedit      1880. 
originally  only  bae  >  |)art)'  o£i  on  ragteemenlv  lorr  df  Aefctf 
are  two  parts  of  it,  both  of  which  have  got  into  the 
poMe88ioniof<4lie«anie  petaoo,  Uie  of/posUe^xpaBtyhhs     CoLUirs. 
a  iPigfai  to  htOm  inspecttbii  of  itj  as  it  t1ie» 'becomes  |h0i . 
oomnori'pibilertjri  of/botb  partids.i  '  But  lierd  ii  no  evit^ 
dMie^wbetlM'tbdib  weva(drigiiMil|y  ittnoiipdqtSHtefbiie.' 
oAiyv    Ift  tUefp  werei  <  originatty/  two  i  piEiiis>.  the  pttfbtiff • 
had  no  right  to  a  bopy.  nfWe'inighi  dbi'ii^|qstute  tini- 
putting  the  plaintiff  in  possession  of  the  agreement 
with^  •  die  «aeebaipaUyitig'  >fllns#8r  'In  4]hancery.    The 
plaintiff  wishes  to  prove  the  agreement  there  set  out 
without  reading  the  answer* 

VAOofiAN  B. — The  defendant  does  not  hold  as 
trustee  within  tho^^  ,qa;qsi^,^hev^.,^9C^l  party  has  ail 
interest  in  the  document.  If  the  original  is*  lost,  and 
t^^  A^tHtMa^  iibpr  h^  ^t  •p^dfdUb^  %  Ml  staUi)^d^(^ 
nmic^'^tff  !ehe4bl^;  ]fbu>  ihay  giV^  isebtiildkiy^fevld^nce 

originany  two  parts  of  the  agre^eht,  tU6  ^kiifkiiSkUt' 
conld  not  be  called  on  for  his.    [Lord  Lyndhvrst  C.  H. 
Alt  tfauUs  M^lrierif -i^  iMA  tii' AiF  at  tfi^  tiKU'fdirW^V 
ctitiipYfm^'itmL'XIik  fiittel  ^kfioh'df  yiMMirtn^,'i^alB'' 
tA«y  Wtt«fW  -'do'M  'tkietf  ofib  <^yn^(i:]  'ITt^'^  dib^i^ 
pitHf^'th«'  hg^teikwt  i^Vii-  dtJgW  t<^'M'ilt'fh^  cmlaSp 
of  Hatfield,  from  whom  the  plaintiff  took  the  preiifi^^ ' 
The  plaintiff,  >a  not  a  party  to  this  agveeaMnt..)'  Lau^- 


■  •    •     ',.'1 

■-  '"  •     t     , 
t  ■•  1 1    I    ,t  >  1 1 


I  1 1 


I  I. 


1    (  <•  > 


1  .;•   Ii 

..      •  ..1 

'•'»     '•     1'. 

1 

|i     ■     M        I. 


(d*)  £ord  ZyiidhufH  was  sUtiiig  in  equity;  '  / 


1. . 


;g^  . ,  iPf  jp^ft  w  T.WWTy  TERM 

P"'e9!<rr.Ht  fC^^WifS  ">  instrument,  but  for  inspection 
of  it  only  and  taking  a  copy.]    In  Brown  v.  Rose  (c), 

«^Yfl^ftnf„i^.F,,fRyfiraw.9f:  thf4«iMMd  «*»««•    TJie 

<WBXip/|fftfi<f8F.WnW^  #9«(,  jfj|n«»i4,|tQ,be  sUmped  .was 
4«*ttW(#i#%':>Jft  WSjfflrtWWW*  Crftn»..4e..o«iet  .of 

li'Hiir.tdo'  -i.M  li    )Mil).>i(  <ii    <iin     .si'    i   <!•    h  "<  . 

^J?MWJ!iS'.i<  /M  A9.  ^W  <lF?tS«<^WP.  of.  *he;dqf<»ndMt's 
S^Jf^J^^.^j?®  »6r/?l!ffl^Pfr.  Ar  ti»**  Wffi  the  d«feBd»itti«ft«r 
8\^^|rpptitioj^fJy  .^I^tpi^lfg  ppsf^^on,  of.  »n.  unstamped 

•WPSW^B'i  jfi?ff '^'^  .'^yf  ^^'^^  ^  tbe,  pWntifl;.  and 
thereby  preventing  the  plaintiff  frfiqi,,aj9^xviS4a((Stamp 

as  he  intended  in  twenty-one  days  after  execution, 
^W^>}tf  M^  l?fi^/^Mw«r(fP<Wnt^  t  The.  court  <Nrd«i«d 
*.?^WJ^'n  bW,P.oa?esPVPR.t9,fr^.prpdufpd.U».^he  fim^e, 
"4.  ^)\^fi  K^hfHlF^Py  ,iifft^,pr/?4uc^mt,th9,tri«l«««nped, 
^ift^P^I'nfi  ?^8»#.,h?iPWWfAifrfl%Pw4wi>g  «fc« 

^i^y  Wf|W^Vy  ?iTi^efl(9^.P^<.?l»9«ld.prttb«!giT«ll.mUi- 

}]        ji  »  .rijii   '     .".    I.    » '  I  ♦in  /  »       'I  .   .'•     .  .       • 

(c)  6  TttQiit.  Sd3<  ,     ((/)  5  BiQff..4ie. 


IN  TtfE  SfibANb  Vbar  b^  WILLiAIA  IV.  78d 


TRAVffi 


»f. 


'  Ltnid  LVkJDtttJBSt  C,  B,— How  cart  that  leave  be       183^. 
gii^hif  tb«  ori^nal  C(^)[>y  in  exi^hce  tl^veir'  bad  Been 
stam^^d?    Th^  tthaAbt  of '  a  bill  of  e^cb^'ptions  for  kcl- 
Mltiiig'iniy  oAferf  ^i^  iti  eiid^ticb  fedidd'hot  li6  j^iev^nied     Collikb. 
bf  ^bd'rbl^ W6#  ptkydtrtt.  '  Tfad'^f^Ver  df  ttie  i^ule  Is 
anhrbr^  by'^<i  fdk  tltat^the'^bt^y'sou/ht  tci  besiMped 
is  uotlti  ekist^c^/  ^TtW  i^f<^nttff*s  b^i^  66^y  niig|ht  t>e 
slilinpddlf  HttrtisMc^f  any  rtk^J      '     '  "  ^    ^      '       '  * 
"  "■"•»  •"  '  ■'  •'■•'   '•■  •"•""   •=  Rilfe'dischargea:"  ' 

<  €ott« jfilgr  tfJiCe^watdfi  nlik^ved  fbr'UayA  tb  i^t^tii^'k^cbpy.' 
iiildJriMit.the  defehdaM'migbt  be  't>l>^dud^''fr(JiD  pro*: 
ddctng  tfae'^ij(bid  alt'tbe  ttiki;  otlVobi 'objec^^  id  tbe 
-m^nt^fmty  bta»lp'thi»iddti;of  td^y^dittdehni^W  khiiiild 
itotitooeagafkistthe  A^hdtfht  foi^  tbe'dl^itriicliiod  of 
the  said  agreement,  if  it  should  appear  to  faaVe'  been 
destroyed  after  the  rule  to  produce  it  was  obtained. 
The  flh(t  '^^fAbtis  'was'bbfor^  ^dttakd'h.  on ^^th 
Jdmifti/^682',^^i&  ^HOikit^eA;  hiit  kfte^ards  renewed' 
f^^lSth^Pi^kdryl'attet  M^kM  attdildaric^^  '^h^o^r 
iihui{mtta^,iand  rbcail^d  cm  the  MM 'Februiif^y  !A^  Mle 
lia^  leJfti^'tas'b  the  'iitri^t'^art,  but  granted  fof'  the 
Hltatbmtent'irf^i^*ay«d.'  '•''"":   •"     '    '' '"  ''' 

^\  WigMfkdH^  shdWtd  di\xM  bh  affidavits'  ^hai  t^e'  de- 
fijhdMit'i  Cbpyof  the  ligl'e^fn^nt  v^as  deslrdyed  Btfore 
t}it  making  Mdf^iklthig'iM'brakt  of  HiSth' ^ei^ua^'i 
BXiilfM'M^Md$MVi}iAVt^6  dii^nilH'di^  ttie  agteemeiit 
htfd^ldtdd'mtftak'Hy^igtibd  by  thy  ]f>artte^,^  and  l^at 
tlrc^'tfifiitadiim  bdi^V^d  bn^  tb  be'  id  'Hatjieiil's  posses-^ 
si<ny.-Th^  I^IUiitiff^odd  6ata'6h1iiih  sti  bis'ksyignor' 
to<  t^ttfdiid^  tb^t;  tb^y 'ih  cird^i'  to  iti^  t'^irig'^i^iiip^d.  ■  It 
is.  only,  where  but  one  (io)[>y  lH  eittAnt'mat'Hie'd^endani; 
can  be  compelled  to  give  evidence  against  himself.  If 
in  this  case  Hatfield^  the  party  to  the  agreement,  could 
not  have  compelled  the  defendant  to  produce  bis  copy 


7a»  CASES  in  TRINITY  TERM 

ISa^  .    in  ord«r,  tq.  stampiiVf  than  how  can  Ihe  [dainlii&  his 
asiigM?,  «p .  covipiL  biinS . 


1 1 1   '  I-  ,•■ 


^^im^iing,  in  Bvpycurt  of  rule»— The  defendant  do« 
nod  sw^ar.  b^  :di9itDoyed  hiit  eopy  before  noCioe  of  the 
liial  «t»fK0atioQi  •^c-  fbat  he.  did  .not  destroy  it  in  oidcr 
to dcfMliiKiie  action, bnktbaAhe desixoyed itbeiere  the 
m$kwg.  wd  teoalliog  of  Mm  baron'a  ordet  on  flMi 
F^^t^p^rjfu* 'Tb0  i^pBt^eno^  v(  a  aeoond  oopgr  in.  jEfo- 
JieUls,  tfamdfi  J6  oow  sworn  to  for  the  first  time ;  though 
he.fCfqiipt  he*  fiwand >  by i the  plaintifli  he  amj  be  called 
by.theAgfcwiaat  atthe  trial  tononanit  the  plaimii^  by 
pmof  1  that. ih«  I  hea i  another  copy.  The.  phuiitiGr  aaay 
than  Ve  ohUg^  t^  imd  ;the  defimdant's  anawcff* 

SAiirwX  >R..{a)rTr-Xhe  laet^  now  appealing  on  the 
affidavits  are  these — There  were-  oiiginaHy  two  peita  of 
the  agreement,  one  of  which  is  now  sworn  to  be  in 
Hq^Ulifi  jKMseiaioni  through  whoati  the  phintiff  dains 
anAfifropn  mkom  he  pofehaaed«  Hia  would  be  the 
prpp^>  cuatody.  f#r.>.tiiatiidociiment«  In  BomffUd  ¥« 
Goii^rp^  fOi»)y  onsitpin;!!  .of  the  agreemeni  existed. 
In  (th^t ,  present  «iise,:if  pn^oae  part  had  existed^  k 
would.  haYP)bi9Wi&  mi^tter  of  course  that  the  party  to 
the^quw^^wbO'POfllieiesdJt^boiild  attend  at  the  stainp 
offi<sei^9I^Jiad  it  bma  fetnd  thai  he  had  deslmyed 
the  instruttienti  for  the  purpose  of  veTadk^g  Om  olgeeta 
of  the  court  in  compelling  such  attendance^  the  courtf 
untf^^ '  stkih  cirbumstandes.  might  have  ordered  a  copy 
to  U6  stamf^d;  though  even  aAttBousfiild  v.  Godefroy^ 
it  Woidci!  b^  very  doubtfd  whether  such  stamping  would 
bave'lbiid^  ihe  cojpy  stamped  evidence,  but  we  might 
have  i^'ihdtildi^d  the  irule  as  to  make  it  practicable 
to  try  that  qfuestion  (&)•    The  nile»  however^  is^  that 

(a)  Lord  TAjn^unt  was  in  cqutty. 

9)  Bee  dii%  uid  otlxn  ▼.  JifM»  fi^  J&ct«r  aiid  Mwdiw,  10  B«  &  C^^ 
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where  there  are  two  parts  of  an  instrument,  no'ap-' 
plication  of  this  kind  should  be  made  to  the  e<mrt. 
It  was  rery  desirable  that  Hatfield  should  have  one 
part  in  his  postfessioii  that  he  might  know  en  whait 
terms  he  was  holding;  and  in  the  ordinary  txmjnse  of 
things,  he,  when  parting  with  the  property,  should  have 
passed  the  benefit  of  that  agreement  to  the  plaiilliff  as 
purchaser,  it  being  now  sworn  positively  that  a  secMid 
part  existed,  which  was  in  Hatfield s  possession.  Then 
the  ordinary  rule  appUes,  and  there  is  nd  ground  for  a 
rule  of  this  court  to  prodttce  the  defendant's  copy  to 
be  stamped.  The  court  has  not  been  satisfied  by  My  * 
affidavit  that  every  possible  attempt  had  been  mad^  to 
find  Hatfield  and  get  the  agreement  from  him.  TMs' 
rule  must  be  discharged,  but  as  this  suggestion  of  the 
original  existence  of  two  parts  was  not  mtfde  till  now, 
it  will  be  discharged  without  costs.  '  ^ 

VAuoHAir  B. — The  cases  carry  the  iodulgetifce^ 
prayed  by  this  rule  no  further  than  where  there  is  ^nly 
one  part  of  the  agreement  In  Bouifield  v.  Godefrdy 
there  was  only  one  part,  which  had  been  surreptitiously 
obtained  by  the  defendant  It  is  not  necessary  to 
decide  here  whether  the  court  of  Common  Fleas  went 
too  fiir  in  saying  a  copy  should  be  admitted  in  evidencei 
The  plaintiff  may  postpone  the  trial  till  he  has  ascer^ 
tained  the  fact  from  HatfiM. 

BoLLAKD  B. — In  the  several  discussions  which  tooA^ 
place  at  chambers  before  several  judges,  it  nev^ic  ap-' 
peared  that  two  parts  of  this  agreement  originally  ex* 
isted,  or  that  one  part  had  been  destroyed.  Those  facta 
appeared  for  the  first  time  in  aniswer  to  this  motion; 

GuBKBT  B«  concmrred. 

Rule  discharged  without  costs,  (a) 

<a)  See  Nealt  ?.  Swmd,  mm,  318* 


78(8: 


/ 1  QiVaaa  M/TB.myBY^'imtait 


^''y^         X'-fl   iii  <)-[»;  liiU.  .r'./ll  ^v"\\    l.iii:'-''!  II../.IMI    M. 
'   '         .mIi:  n->-irl  l.r.H  UiUt'u.Ui  -hIi  u;-"'  i  .u».I    ..|i  oi  -how-.' 
',   .         mJ.   \„u.  ...»  J^ffffflWO* '«»*«<'■»*»«»<'    "'   l^"  -'M- 

rested  for  sums  ^^^feWflaWl'fiWW^siiay^'on'fiTO  .i^< 

jiaid  by  plaifi-   adlii 
tiftnsobligpr  , 

of  ail  indem-     at)nni 

for^hStS    P»»W  «f*el«  y«ft^'atre^rs'^n«ng"l«gi: .  He  wnteideti 

c«U«donto         -.lil  i.ioil  .W>   /...  .\l  n-./io-.i  .l'lioi"a.|  -.iivi;il  111)..'.' 

^^J^.        n|>«MW<  sMUeii^bSdi'^'IH  1h'4'  gt'4,  j°s4»c?'  '^^f t  "the 

,,l  !)')w..llu  linft  tiiiil)ii-fl'l»  -Hit  yd  1j  ((ntiii  /  »  /t  iil-  - 


mniiyxne  aercnaani  againsi  me  maiung  amone 

.'■«*  iUitf'ay'fte 'dyriaait^'ugftf ip-  *p^J.;'Ttat'i 


or 

J' 

IS 


pnyAfi^rit 

su 

.  (Itiu  l!i(l  7/JiI  iionifif.»'>  Mill  01  '.l)i;ai  -Hiini  '•  i    . 
»  I       'iHiifoJj;  ov/J   no   IrOiii-fioir  >i.v    niJiiu-lif   -hI  I 

,,„j  r  f  '     '  '  -irft  fii  ImuYJltlr  "'"^''  ''*'<'  ^^'^'  ''"  >'"  ' 

h*l>i»lMii  -'Ki'Ji   itlt'io  MHO  il"iiuHt  jioiJ'Wi  Mil)    .m-iii  . 

\.SSUB^PS|'^,^V,^,,,^n,  »fUi^  %„^n  l<K,oth* 

djwfor  Bo^i«i,I^_,a«j,tl^y,i}?5f,,fffili?fiftr-^<f'«»"»*f^^ 

charge  at  law,  . 

and  received  pajmfMlio*  Iticowit,  1•kb||■ti^Mdfil»  aM^[lfet}Ml^td'yi^f^b^M  tit 
debt:  Held,  that  the  whole  fwned  one  eotimdemaM  not  t«bffep«M^^«a4.MHkfc 
the  plaintiff  could  not  apj^ly^lo^  payments  tbuV  common  law  hems  of  nis  demaod 
onljy  so  as  to  deprive  the  defendant  of  tlie  benefit  of  taiation  ^oad  the  reaidiie  of 
the  bill.  1  >     ,  > 

Sembitj  that  the  drawing  and  engros^ng  iaf  a  wafrant  of  attorney  is  a  taiaUe  itcn. 


Where  an  at- 
torney had 
claims  on  his 
client  for 
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appeared  that  the  items  of  business  charged  for  were       l^|^.' 
done  between  1822  and  Aprit  1825,  and  also  in  1828. 


James 


Previous  to  the  latter  year  the  plaintiff  had  been  also 

employed  by  th«  *  <yf(totfAUt"  in'  ctb^i^g  on  and  de-  Child. 

fen^iiM^ certaip  c^mt^(f?,  h«r  ^^^^^  ^i$>,(:pm^      

whjc^ih^^^madeout^^^^  ■-.-  '■>'>•'"'■ 

on  his,  the  defendant  s  bond.    Tifs^i^lfifff  (|«9^^,{|i4o 
plaintiff  having  previously  received  I/.  3t,  6d.  from  the 


t  t*  il)  l»i    -I.    ♦'■ 

t 

III     ifxil       t>t         • 


I     »il»  |i ,    •'  i,ni 

MM.IM       nil     fi 


«     I     »l    •     ••      • 
••     fl        .      # 
•  >»■!•      I      I   • 


previoualy  examined  by  the  defendant  and  aUowed  by 

part^tc^.fbe  iS«w^/^  Coal^ C^^^^  ^fiMi;T^ 

wards  ine&ctually  sued  for  it  by  the^K^^^)(fjt{«})Ki 
defendant's  install^.  The  plaintiff  sought  to  apply 
the  payments  made  to  the  common  law  bill  only. 

The  plaintiff  was  nonsuited  on  two  grounds. — 1st. 
That  no  bill  had  l^ea^dfi^lfirQdJtaiihft  defendant  pur- 
suant to  S  Geo*  2.  c.  23.  s.  S3,  one  month  before  com- 
mencing the  action,  though  one  of  the  items  included 
in  the  partjpn^rji  oC^^mapd^.wftaifoiiiprtpariiieJlAnd  en- 
grossing a  warrrant  of  attomeyi  and  therefore  tazablev 

PfUkeiP^:^^  •  AHa,"Md6Uaiy.'Viiii^'4hb  ^tkiliar  could ,^ 


It'll  •! I  • 

III    I   ••       ii--»   i 


l^fendKto.  M  id  sUe  fo^  fH^'latteV*<^it1ji>W'aefiyering  a 

)ill  !«;q|br«l«Qg  ,tbei,«iMft,.8«eordtiig(i4o  4iw> •kal4ilM>"""< '' ' ''" "  ' "; 

;ionted;;stitjftte.i'fl!i/r;'^:':,,!ffa^^r^iC^^^^^  ,■".:;: 

.'  ,        .        .,,.        .      ,      p., I..    I'     '       Ji-  .11  •.{    fA       )m    tM..f.rt  il  .1.    .ft!    ►/."•!. I.     .1    '..'..       '•» 

(a)  4  Camp.  68.  (6)  f  Sterii.  C.  N.  P.  538.  '  ^ 


'/  .1  ir.  -  t  '11.' 
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t8S0.       MMi0fiiM(0\  Beniam  ▼.  Gmiftim{k\  WmU  w.  Grf- 

' '  In  Buiier  term  Jokn  Ewanu  OMived  to  set  aaie  the 

•nomnit  and'  Mtrikr  a  vefdkt  fiir  the  pUaliir  or  fcr  t 

new  trikl.    He  slated  the  abote  fiKta^  and  in  antvcr  to 

a  queitiM  bjF  ^^^/^  Lyndhmnt,  sad,  durt  dftoogh  die 

fiun  paid  in  18S8iras  net  quite  equal  to  die 

•hMT  bW,  the  i^aindff  had  taken  that  torn  io 

•of  itf' and  that  at  the  amoont  of  the  conveyandBg  fail 

payahie  bj  die  defendant  was  not  then  asteitaiued,  Ae 

fhdndiFhad  a  right  to  appropriate  the  payment  to  die 

'  other  aoeonnt.   [Lord  Ly9MmrMi  C.  B.  ApproptialioB 

io'  a'tena  wliicfa  dees  not  enore  to  deprive  the  party 

payings  of  a  lieliofiti  tobh  as  taxation  wookl  lie  in  tUs 

inatanoa.} 

'  ^  The  aolfaority  of  Sundam  ▼.  Ikmm{d\  was  qaes- 
doBod  fcj  Bajfhfft  3.  in  Buritm  ▼.  Chaiteri&m (e);  and 
by  AldmrMi,^3.  in  Smiih  ▼.  Taylor  (/).  In  Ik^ey  t. 
KmUkk  (g),  JUtikdate.J.  expressed  doubts  as  to  ITi&oa 
^-  Gfai9ridg€  (A).  It  is  not  therelbre  setded  that  the 
drkwing  and  ingrossing  a  warrant  of  iltof— y  is  a 
oharge  at  hm  Ibr  hosiiieBr  done  in  Court  so  as  to 
nsake'die  ddlvovy  of  a  bill  neeessary*  Mowbray  t. 
Flomingii)  and  Homing  w.  WiUom{k),  show  diat  itens 
of  debt  not  oonaeated  widi  die  texable  charges  of  an 
attofnay  may  be  reoo^tered  by  him  m  an  action  for 
ithose  diaiigies,  tlmugh  h6  <dls  M  to  the  ktter,  fisr  want 
of  delifaring  a  bill  according  to  the  statute.  A  role 
having  horn  grantedi 

CMUon  showed  cause  in  this  term.    Whether  draw- 

(•)  Moodjr  k  U.  199, 

(b)  5  Eip.  149;  Hettb,  J.  11  Euk,  f87. ».  S.  C 

(e)  Ry.  &  M.  t84.  (d)  4  Oimp.  68. 

(e)  3  B.  &  Aid. 487.  (/)  7  Bing.  f64^ 

(g)  S  Bar.  &  AM.  411.  (h)  3  B.  &  CM57. 

(i)  11  EmI,  t85.  (\)  H.  &  M.  199. 
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ing  a  warrint  offtUmrney  be  a  tvabk  item  .•fiilfot»  *  I8tJS. 
the  two  sets  of  charges  of  the  plaintiff  against  «%ihe 
defendant  should  have  fonned  the  subject  of  one  bill; 
snd  if  so,  the  plaintiff  could  nbt  {appropriatfe  ki  the 
common  law  items  the  payment' made  geileml^ oncac* 
count  in  November  1908.  Bnt^SmmbM  Y.\JBamm{a) 
snd  WeU  ««  Crai^urd(bysho%  that  inl  theliopipions 
o{  hotd  SUettbonmgk  and  Lord  jTimABrrfitis  a « (charge 
Sor  preparing  a  wafcant  of  attorney  is  »  taioajbki  ilein. 
In  each  of  those  oases  Ibe  plaialiff i  wasi  ndDsu^ted)  on 
(lie  gimnd  that  a  bill  sbouUwbavei  been^  dkiiiiavfd 
according  to  the  statute.  WUiom  m  GuUlerk^  Oryhfs 
the  same  a^pect^  though  being  a  mbtion  tsi  lefiBralbill 
for.  tazationt  the  necessity  .&r  ddiiiteidy  ai  bill  was 
not  directly  in  question*  JMgley  r.  £eMsf A((d). Isav^s 
the  matter  in  doubt,  [Bay ley  B.  The  pcHntniihere 
esteUUied  was^  that  the  courts  under  fiheir  gfeberal 
inherent  power  over  their  'attomies  w91  not  reAflr*  &r 
taacatioa  a.  biU  which  has  not  a  taxable'  ittalh  (0)1  ] 
Winter  v.  Pagme  (/)»  and  totbea  oasek,.  do  ^klOt<<M^ 
chisively  prove  tbatbusinesainiorder  tb  be/texabl&iniist 
be  done  in  courts  though  Aldexeemi^m  ^mthii^*^Tiky^ 
hr(g)  describes  the  power  of  refiarring  biQs  fiir  tamtbn 
as saconftned. j  Thus a^lttB forbusioes^ dond  atquar- 
ter  sessions  is  taxable^  dot  as  bei0g>  d<)netin)a  eouiC  >at 
Weetmhrter^  but  as  hrtegM  there  ufayaiiiattaMey  of 
the  courts  in  ordisr  to  be  >  enforeedi  thesec  byxaalfen, 
Ciarh^  ▼«  i2>Mofwgi.(A); .  and  {tb^^f/^aiAtii^^ilpas.  adn- 
suitad  for Mntddiveiyof aibtU puntMut  toiftheiMMtite. 
Smith  V,   Waitleworth  (i)  applies  AoLsama  fpjriilaiple 

(a)  4  Camp.  68.  (6)  9  Stark.  tJ.  N.  P.  5?8^ 

(c)  5  B.  &  Cr.  157.  (cQ  t  Bar.  &  Adol.  411. 

<«>  See  Wal9m  t.  PmUm,  mt$,  406» 

if')6  T.  R.  645.  (^)  See  3  Gio.  i«c  SSL  fcf3;  7  Bic^.  C^O. 

(ft)  5  T.  R.  694 ;  1  £sp.  137.    See  Es  ptKrU  WiUiam,  4  X.  R.  496  ; 
Luxmere  ▼.  Lethbridge,  fj  B.  &  Aid.  398. 
(0  4  B.  &  Cr.  364.  ' 
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1880.    '  to  buttoess  done  in  an  insolvent  court.     [Bajflej^  B. 

''~*^'^      The  words  of  the  statute  apply  in  those  cases,  the 
Jakes  » *  * 

V.  sums  to  be  recovered  being  fees  chargeable  as  business 

Child.  «  |^(  law."]  Secondly,  the  plaintiff  on  receiving  the 
lOO/.'Was  not  entitled  to  split  his  entire  demand  into 
two  accounts,  the  one  taxable  the  other  not  (a),  and 
could  not,  therefore  appropriate  the  100/.  to  pardcular 
items  in  the  single  account  which  should  have  been  de^ 
Uvered.  The  whole  business,  taxable  and  other,  done 
by  the  plaintiff  for  the  defendant,  was  done  before  the 
100/.  was  credited  to  the  defendant,  except  an  item  of 
6L  list*  charged  for  raising  that  sum. 

[Bayley  B.— That  being  the  &ct,  if  the  plaintiff's 
whole  demand  is  to  be  considered  as  one  entire  biD, 
the  101/.  must  be  taken  to  have  been  pud  generally 
on  account,  and  cannot  be  appropriated  to  taxable 
items  only.  For  if  the  plaintiff  has  one  entire  demand, 
the  whole  of  which  is  taxable,  the  right  to  tax  it  can- 
not be  taken  away  by  one  payment  on  account.  It  is 
a  general  rule  that  the  application,  of  a  pajrment  in  a 
given  way  cannot  be  allowed  if  it  operates  to  the  dis- 
advantage of  the  party  paymg.] 

Evam  and  WhUeombe  in  support  of  the  role.  The 
items  of  the  common  law  charges  having  been  allowed 
by  the  defendant  to  be  correct  on  12  November  1898, 
before  the  plaintiff  credited  the  defendant  with  lOOl. 
in  satisfaction  of  those  claims  on  him,  the  plaiaiiff 's 
claim  for  those  charges  ceased  from  that  day,  and  that 
sum  must  be  taken  to  have  been  appropriated  to  their 
discharge  as  well  by  the  defendant  as  the  plaintiff.  If 
so,  a  debt  did  not  exist  after  that  period  for  common 
law  charges,  as  was  contended.  That  account  was 
necessarily  separated  from  the  convejrancing  bill,  for  at 
the  time  of  the  settlement  in  1828,  the  defendant 

(a)  See  mnte,  notes  in  pp.  733, 73<|. 


IN  TfiE^SiooNDrSTCiilAidF  WILLIAM  IV. 

raferred  the  plaintiffit  Icl^othepj.persepelfgg^fiijaiiteat  IBM* 
of  part  af  the  latter  ataiqniit;  i  nor  w«ij  tliis  Action  eatnl-  y  ^  ^ 
iDeiioediagaiiliift.tbeid^fenckiiAtfcNf  k^itittdonrgaftet  dwie  n. 

persons  bad defeateddlq  {daEntifflkiolautiaj^iMtlitaBrit      ^"^^'^ 

[JSby^  B.  In  the  ikUiih(iff?t  dU:i(6«Bt  ^ifihisideiMM 
delivered  to  thet  oouvt  siild^  the  mle  oUaiiiteivlneimaloes 
an  abatemciit  of  Ihe  Atom  ^of •  ^/j  )<)<•/ ^^^^i^bA  dmriilnig 
the  100/.,  and  thei^^  a«tafludBlev»u^'anier^\tDdhehid» 
»  its  idioeiw  tUeiaeUleaieiitdr 'ISSS  «ttbe  jhmhk 
iteroaof  iV.  10s.  due  fronl'tb^  deftbdoikt  ftorth^plaiJitiff 
at  that*  time  for  >coiiinonMaift  ohi(rgiBfe<>«m«itflDdillMr 
account.  But  no  iwh  jaJriatepieiitnmafl  ^firegioMydAda^ 
so  that  unlfas  it  caa  beishowii  thiiU  tlie^lG^^l^Ytas 
dis^^havffd  i».iVbvfjiifor'ia98>  tiixahlei  iteiSBiarbnriiiifed 
Hildiadiarffed  fifter.the  MUtletncnlitfaed  iiuda.]\  1 0 1   nl  r 

If  ajpamt  of  tthe(pli|iffeiff7d  tasable  dhargdaomDaintfd 
due  Ao  Jhim  j after  he.. drtiiitedl  |thd  i  llOQ^^' to  tl^idefondi- 
ant,  faistiakiiigl JfiBSithailrhiai.deiialililanttiialiatooiMtt 
will  not  preclude- him  ffoip  aniP9l9i^hia.o«)lworadcMg 
bill$  for  t)be<f:on)moAilaw>bfl{»  thdtigblpaidjin]|qi!]rel^ 
taxed  if  it  iCont^n$i  frandalettt  'Mmhiffi^-i  iUv/shoald 
have  been  left  to  the  jury/tOiSftyw'Yhdlhlar'pi^lNitAe 
100/.  p4id  y^  N»vem^'l9aSM9^»^^Mkdbdnta^}$$A 
the.  bill,  deiitenidtto  ai)di  i|>pnGlvedifbor<il^eid^feada«t% 
or  die  UU.for  a  klsiaaoiamd  fttf  leDtfaitiMiliM*  nU  /J 

ordier.ito  thU^diatuMioli  to^Hiebi  hiMiiiifteii'cplaQQ'}  ktMil 
am  pf  pptoieafJiaf'ithe  n<fn6aitlwasiright.i(fInigaiMar 
if  aiih  attdri)^ ;  doea^  j .  be  >  aU^k^  i  imilitiQai  ^l  >]dittsettt 
de^orip^iwa,!  >ono>  ipavt  ^of  At  be}*9»  pMi  s^)ia9dilb,i.aiid 
the  other .notyhtJii  whotonbeeosiea  anei^ntive  (dAonaBdl 
and,:a«  aucb  aubjeot.  to.itaflEatloliyj)  iE^-^]»  twk 
demanda  esdpt  between  tine^npitftieai  .|hey»  oa«M«>t  ibf 

(a)  See  the  caies  collected,  Tidd,  9th  ed.  S3f  ;  and  GUueatt  v.  CutU, 
ante,  SOt. 

(b)  Lord  lAfndhum  was  fitting  in  equity. 
VOL.  II.  S  C 
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188«. 


Jambs 

V. 

Ciiri.0. 


BjXit,  fo  88  by  making  them  out  separately*  to  avoid 
taauition  of  the  whole  in  respect  of  particular  ilems 
liable  to  it  by  law.  It  may  happen  that  if  a  party,  know* 
ing  all  the  circumstances  under  which  taxation  may 
or  may  not  take  plaoe^  should  by  a  distinct  agreement 
Buffer  a  bill  due  from  him  to  an  attorney  fiv  oobuhod 
law  charges  to  be  made  up  separately  from  one  dtie  to 
him  for  conveyancing,  and  should  agree  to  pay  the  com* 
mon  law  bill,  and  not  to  have  the  conveyancing  biU  taxed, 
that  agreement  might  prevail ;  but  there  are  no  frcU 
here  to  warrant  the  conclusion  that  any  such  agreement 
took  place  in  the  present  case.  On  the  other  hand, 
charges  for  proceedings  at  law  by  the  defendant  have 
always  existed  in  this  case.  The  whole  claim  of  the 
plaintiff  on  the  defendant  amounted  to  164^.  I4f  •  in* 
eluding  6/.  lO^.  due  for  taxable  items,  and  51.  lis.  for 
conveyancing  charges.  When  the  payment  of  100/.  was 
made,  the  defendant  had  a  right  to  consider  the  residue 
which  was  not  paid  as  standing  in  the  same  aitaation 
with  that  which  had  been  so  previously  discharged. 
The  original  amount  of  the  common  law  bill  examined 
by  the  defendant  was  100/.  3s.  Id. ;  that  bill  is  imper* 
feet  on  the  face  of  it,  for  it  states  at  the  end  that  some 
further  items  are  to  be  introduced  into  it  when  the 
plaintiff  could  get  his  agent's  charges.  Those  charges 
do  not  appear  ever  to  have  been  introduced ;  1/.  and  a 
fraction  had  been  paid,  and  100/.  was  afterwards  cre- 
dited as  paid.  Now  if  it  was  pud  without  specific 
appropriation  by  the  defendant  at  the  time  (and  of 
Buch  appropriation  I  see  no  evidence)  I  am  of  opinion 
that  the  residue  due  would  be  taxable,  and  that  the 
payments  made  should  be  applied  to  so  much  as  on 
taxation  would  appear  to  be  due.  5/.  1  Is.  for  a  charge 
not  taxable,^  and  6/.  lOi.  for  common  law  charges  and 
.taxable,  continue  due;  then  does  that  continuance 
keep  this  as  a  taxable  bill  ?    There  is  no  evidence  that 
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either  was  discharged  in  1888;  for  the  plaintiff  for  the        IMS* 


James 


first  time  abates  in  the  account  of  his  demand  recently 
delivered  to  the  Qoiirt«  the  Item  not  taxiiblei  m  order  to  '"'v. 
treat  the  payment  of  the  100/.  in  1888  as  a  settlement  ^^^^^^ 
and  discharge  of  the  item  of  6/.  Ids.,  and  the  rest  of 
his  common  law  bHI.  But  ho  fkct  proved  points  at  any 
such  previous  abatekn^nt  by  him.  Therefore  as  the 
item  of  6/.lQ«.  continued  an  existing  charge  for  busi- 
ness done  at  law^  and  was  taxablci  a  Ull  ought  to  have 
been  delivered  a  month  before  this  action  was  brought* 
The  consequence  is,  that  this  irute  must  be  dischflf ged. 

BoLLAKD  B.-^I  have  never  altered  my  opirAon  that 
the  nonsuit  in  this  case  was  right.  There  is  no 
evidence  to  support  the  argument  thiat  the  sums  paid 
were  appropriated  to  the  payment  of  the  common  law 
billi  or  that  the  plaintiff's  whole  demand  on  that 
account  was  intended  to  be  satisfied  by  that  payment. 
It  was  a  payment  made  under  pressare  by  the  ]^laintlff| 
for  an  account  allowed  to  be  imperfect ;  for  it  states  the 
agency  charges  to  be  not  yet  procured;  and  they^  as 
well  as  the  taxable  items  amounting  to  61 10«.;  remain 
yet  unpaid. 

GuRNEY  B.— -The  planntilF  brings  this  action  for  his 
bill,  which  is  said  not  to  be  subject  to  ta^tation ;  but  as, 
at  the  time  of  the  settlement  between  l!be  parties, 
6/.  lOf.  remained  due  from  the  defendant  to  ihe  plain- 
tiff for  taxable  items,  and  it  does  not  appear  that  any 
abatement  of  the  5/.  lis.  for  untaxable  items  was 
really  made  by  the  plaintiff  at  an  earlier  petiod  than 
that  pointed  out  by  my  brother  Bayley,  tax&ble  items 
remained  in  this  account  at  the  time  of  bringing  the 
action. 

.  Rule  discharged. 
3cg 
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1832. 


Habrison  against  Bennett. 

Whera  a  first  A  1"  ^^  ^™1  of  ^^  cause  before  BoUattd  B.  at  the 

^^jjjj^j^^  somnier  aanzes  at  Chester  1881,  the  jury,  after  retir- 

tbe  abscond,  ing,  returned  and  gave  a  verdict  for  the  plaintiff*  "  widi 

^^^n**"^  no  damages.**  On  being  directed  to  recon^der  their  rer- 

tifectiial  rer-  jiet,  they  retired  again,  and  in  the  course  of  so  doing, 

fccurned,  and  one  of  them  absconded  and  could  not  be  afterwards 

^^1^*^^  found.  The  otherjurors  were  discharged,  as  the  plaintiff 

Teidicc  on  a  Would  not  consent  to  the  defendant's  oflfer  to  take  the 

Held  that  the  ^^'^^^  of  the  eleven.    The  cause  was  again  tried  at 

defendanc  the  Spring  assizes  18SS,  and  the  plaintiff  had  a  verdict 

costs  of  the  '^^  master  having  doubted  whether  he  could  aUow 

first  trial.  ({,e  costs  of  the  first  trial,  Lloyd  moved  for  a  rule  to 

review  the  taxation;  and 

J.  Jervis  showed  cause,  contending  that  as  neither 
party  was  in  fault,  the  costs  should  be  borne  equally 
between  them.  He  said  that  had  been  the  course 
taken  on  the  first  trial  of  Rotoe  v.  Brenion^  which  had 
miscarried  in  consequence  of  the  illness  of  a  juror. 

Lloyd  contra.  The  verdict  for  the  plaintiff  on  the 
second  trial  showed  that  the  plaintiff  had  a  just 
demand ;  by  the  defendant's  resistance  to  which,  the 
trial  became  necessary.  Then  the  defendant  must 
pay  the  costs  of  the  first  trial.  Where  a  caae  is 
made  a  remanet  without  the  fault  of  either  party,  the 
costs  of  the  first  assizes  or  sittings  abide  the  event  (a). 
In  Rowe  v.  Brenton  the  master's  decision  was  not  called 
in  question  before  the  court. 

Cur>  adr*  vtJt, 

(a)  See  Tidd's  Prac.  758,  9tli  ed. 
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Lord  Lyndhurst  C.  B.  afterwards  said:— The  ab-       -1833. 
sconding  of  the  juror  was  one  of  the  incidents  in  the     ^" 
cause,  and  the  plaintiff  was  not  bound  to  take  the  v. 

verdict  of  eleven  jurors.     Then  as  the  finding  of  the      Be»»stt- 
second  jury  shows  that  the  defendant,  by  resisting  the 
demand  of  the  plaintiff,  was  the  cause  of  the  litigation, 
he  must  be  answerable  for  the  consequences,  and  pay 
the  costs  of  the  first  trial. 

Bayley  B. — In  Gibbins  v.  Phillips  (a),  Lord  Ten^ 
terden  says,  the  general  rule  is,  that  the  party  ultimately 
succeeding  is  entitled  to  the  costs  occasioned  by  the 
cause  having  been  made  a  remanet.  There  is  no  dis- 
tinction in  principle  between  that  case  and  the  present. 


The  other  barons  concurred. 


Rule  absolute. 


(a)  8  B.  &  Cr.  43r. 


NtfCe. — ^The  above  case  wai  fonilshed  hy  a  master  of  Uie  Court  of  King's 
Bench.  An  onder-slieriff  having  mislaid  the  writ  of  distringas  jaratores, 
the  cause  could  not  be  tried  at  the  first  assises.  At  the  following  assises  it 
was  tried,  and  the  plaintiff  had  a  verdict.  The  master  allowed  the  plaintiff 
the  costs  of  going  down  the  first  time  in  the  same  manner  as  if  the  cause 
had  been  made  a  remanet*  and.  on  motion  to  review  bis  taxation  the  court 
heJd  it  right. 
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I  • 


.  ■ 


Mum  agmntt  ^mxth. 

Bail— conse-  yS  ^  j^aU  appealing  to  justify,  Addison  objected  that 
Sm^triTg^ihe  tlie  notice  of  bail  did  not  mention  the  numbers  of 

number  of  the  ^y^^  bouses  where  the  bail  resided  within  the  last  six 

house  Ota  bail  ^  ^      4   'nr   a    t\*  1   t 

residing  in  a  months,  according  to  Reg.  Gen.  Trin.  1  W.  4,  \\  oL  1. 
Srhoul^'lire  5201  He  produced  an  affidavit  that  the  houses  where 
numbered.       they  lived  were  numbered.    He  also  objected  to  the 

bail-piece  as  being  of  dd  instead  of  Sd  ^.  4. 

BaTWiyB^— (SUUug  ^»  the  wsg]le  judge.)— The  bail- 
piece  may  ,be  i;e-acknowledge4-  The  plauitifF  has 
found  the  h^U  "o.^  I  vp)  ^ithfr  give  bim  luw  to 
make  f^rth^r  inquiries  afl|er  tbenj^Qr  give  him  the  costs 
of  IMi  m^Afiit  and  appearance  here.  In  the  latter 
efqnt  they  may  justify. now. 


The  bail  justi&ed« 


aimnneU  in  support  of  the  hail^ 


Shb^paiiDi  Assignee  of  Rose,  against  SuvUi 

Serviceofbail-  C IR   W.  (MveH  had  oblaihed  a  rule  to  set  aside  t 
stlMiK  ^"^  P^  WO  »n">"s  serviceable  for  irregularity  with 

irregularity,  in  costs,  and  for  staying  proceedings  on  notice  of  the  rule 

suited  Vh?       *o  ^®  given  to  Messrs.  iVitticnni  and  Bethel  of  &c., 
name  of  the      omitting  the  usual  notice  to  the  plaintifTs  attorney  or 

attorney  im- 
mediately re-     agent, 
tained  by  the  plaintiff,  pursuant  to  2  Gfo.  S.  c.  23.  s.  9lt. 
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The  name  of  the  attorney  actually  employed  by  the 
plaintiff  is  not  indorsed  on  the  process^  as  required  by 
Reg.  Gen.  Mich.  1  WiU.  4.  No.  IL  in  this  court  (o){ 
but  the  names  of  the  agents  only. 

The  process  was  sued  out  by  Messrs.  W.  and  £.,  at« 
tomies  of  this  court,  as  agents  to  Mackey  an  attorney 
residing  at  jBaMy  who  was  sworn  to  be  immediately  em» 
ployed  by  the  plaintiff  in  the  cause,  but  was  not  admitted 
in  this  court.  In  Miller  v.  Bawden  {b),  the  above 
rule  of  court  was  held  directory  only ;  but  that  case 
did  not  turn  only  on  the  words  of  this  rule,  but 
also  on  the  offer  to  pay  the  costs  there  made;  and 
2  Geo,  9.  c.  23.  s.  92.  did  not  there  apply.  By  that 
act  every  writ  and  process  for  arresting  the  body  shall, 
before  service  .or  execution  thereof,  be  subscribed 
or  indorsed  with  the  name  of  the  attorney  by  when 
auch  writ  &c.  shall  be  sued  forth ;  and  where  he  is  not 
the  person  immediately  retained  or  employed  by  the 
plaintiff,  then  also  with  the  name  of  the  attomeyi  Ape. 
so  immediately  retained,  &c. ;  and  every  copy  of  any 
writ,  &c.  that  shall  be  served  on  any  defendant,  shall 
before  the  service  thereof  be  in  like  manner  subscribed 
or  indorsed  with  the  name  of  the  attorney  immediately 
retained  &c.  by  the  plaintiff.  Then  the  copy  must  be 
set  aside  for  irregularity,  Wright  and  another  v. 
Willes{c).  For  the  object  of  the  statute  being,  that 
payment  shall  be  made  by  the  defendant  to  the  plaintiff 
or  his  attorney,  that  object  cannot  be  obtained  by  pay- 
ment to  the  agent  of  the  latter ;  which  is  held  not  to 
be  a  payment  to  the  plaintiff;   YiUes  v.  Freckkton  (d). 


1882. 


Shsppaeb 
Bhvm. 


iSspimaMse  showed  for  cause,  that  the  name  of  the 


(«)  Atde,  VoK  I,  ibtp  mod  Appendix,  p.  iv.  Ai  to  proeen  'mvui  that  S 
Nov.  ISSf  i  ice  a  similer,  but  stronger  proTision  by  sttt.  f  WUL  4.  c.  99. 

(h)  Ante,  119.         (c)  Tidd,  M  td.  IdO,  nm.  <4)  Dovg.  «tSi 
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183S*  attorney  immediately  employed  in  the  cause  could  not 
be  indorsed  on  the  writ,  as  he  not  being  an  attorney  of 
this  court  could  not  sue  therein ;  and  that  the  infor- 
mation which  it  was  the  object  of  the  act  to  afford 
could  be  obtained  from  the  agents  whose  names  were 
indorsed.  He  also  produced  an  affidavit  that  the 
defendant  had  been  informed  who  the  attorney  was. 

Lord  Lyndhurst  C.  B. — This  process  might  have 
been  indorsed  in  the  name  of  the  attorney  immediately 
retained,  and  in  that  of  an  attorney  of  this  court  in 
whose  name  or  by  whom  the  former  might  be  stated  to 
practice.  The  object  of  the  rule  and  of  the  act  which 
have  been  cited  was,  that  the  defendant,  by  being  made 
acquainted  with  the  party  who  issued  the  writ,  might 
have  an  opportunity  to  go  to  or  communicate  with  him. 
In  this  case  the  copy  of  the  process  is  not  indorsed 
pursuant  to  the  statute  2  Geo.  2.  c.  23.  s.  22.  and  the 
attomies  indorsing  are  not  the  persons  immediately 
retained. 

Rule  absolute* 


Bowman  agcAnst  Russel  and  Another^ 
Costeof  bring-    TpiSH,  (oT  one  defendant,  moved  for  the  coste  of 

mg  bail  up  to    JC    ... 

justify  Allow-  brmgmg  up  the  bail,  who  having  made  the  new 

havrgwTn  S!J^  affidavit  of  justification,  [Vol.  I.  581,  and  Appendix, 

tice  of  puuin^ 

in  and  justifying  at  the  same  time,  accompanied  by  an  affidavit  of  justification,  and 

after  exception  attend  to  justify,  and  are  not  opposed. 
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p.  vii,]  were  afterwards  excepted  to,  and  had  now       1882. 
appeared  and  justified  without  opposition*  Bowman 

.   Huichinson  for  the  plaintiff  said,  the  affidavits  were       Russxl 

^,    -       .,,,.,.  «  1       1    M  ^^^  Another. 

not  filed  with  the  bail-piecei  so  tliat  the  bail  must 
have  attended  to  take  the  recognizance  of  bail  out  of 
court. 

Fish.  It  does  not  appear  that  the  affidavit  must  be 
so  filed. 

Bayley  B.  (Sitting  alone.) — ^l^he  bail  for  this  defend- 
ant have  justified.  Then  as  there  is  an  affidavit  of 
service  of  notice  of  justification  on  this  day,  that  is 
suflBcient. 

Motion  granted. 

In  the  matter  of  the  Bail  of  the  other  defendant. 

J.  JerviSf  for  the  plaintiff,  objected  that  they  were  When  the  no- 
new  bail  substituted  by  a  judge's  order.    Then  though  toa^  and  jus- 
two  days'  notice  of  putting  in  and  justifying  them  at  i»fy  «*.^*'« 
the  same  time, has  been  given  before  eleven  o'clock  on  was  regularly 
ilfoiicb^  morning,  for  j^i^dtn^^day  morning,  according  to  served,  and  the 

new  Dati  were 

Keg.  Gen.  Trin.  1  Will.4.  [Vol.  1. 520,1  and  Reg.  Gen.  sabstituted  by 
Hil.  2  Will.  4,  Reg.  1.  No.  16,  [ante,  343],  that  rule  "J'lKoS'" 

does  not  apply  to  new  bail.  ing  of  justifi- 

cation, the 

court  refused 

Bayley  B. — The  notice  is  to  add  and  justify.  Now  costs  of  the 
the  general  rule  first  cited  applies  to  cases  where  no  pl»\"f*^*  ^P- 

^  *  *  position  on 

bail  were  originally  put  in,  and  not  to  this  where  bail  that  ground, 

were  put  in,  and  an  order  to  change  them  has  been  sub-  time^to^nquird 

sequently  obtained*     I  will  give  the  plaintiff*  time  to  after  them, 
inquire  after  the  new  bail  if  required,  but  will  not  allow 
costs  of  the  plaintiff's  coming  here  to  day. 

'/.  Jervis  declined  to  take  time,  as  offered, 
and  after  opposition)  the  bail  justified. 
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Affidavit  in 
support  of  mo* 
tioo  for  costs 


trialy  allowed 
to  be  aiiMsod- 
ed. 


Labken  againgi  Boyill, 

T  JER  VIS  having  given  notice  of  intending  to  show 
cause  against  ChHian^s  rule  nisi  for  costs  of  the 
of  day,  for  not  Jay  for  not  proceeding  to  trial,  on  the  ground  that  no 

default  to  try  was  shown  by  the  affidavit,  which  inerely 
aUeged  that  the  pkbtiff  had  not  proceeded  to  trial  in 
due  time,  without  stating  when  issue  was  joined,  which 
in  fact  was  done  long  enough  ago  to  ground  the 
motion, 

The  court  directed  that  the  affidavit  should 
be  amended,  without  costs  (a). 

(a)  See  Swnih  ▼.  Partkw,  ante,  S84» 


LiKLEY  against  Bates. 


Y\fiBT  fiir  the  balance  of  an  account  for  azle-tvees 
and  spring  steel,  sold  and  delivered  by  the  plainlilF 


tW  potting 

alattarm  a 

Mtttjwbtn    10  t)|^  defendant    Plea,  general  issue  and  netica  of 

made,  direct-  Mt-off  for  eight  axle-trees  and  eight  bundles  dT  sled 

r^<ydiw  *"  returned  or  delivered  to  the  plaintiff,  as  per  inveioas 

ty«  and  con*  sent  tp  him,  and  for  cartage  thereof  from  the  defendant's 

^Jjj]^[^*fiiLe"'  premises  to  a  canal  wharf.    The  plaintiff  was  an  iron- 

4tta«d^,  mamifkcturer  living  at  Sheffield^  the  defendant  a  coach* 

price  o^  goods  Spring  smith  in  Curtain  Road,  Middlesex.    The  con- 

seot  ai  the  tradt  was  made  in  Middlesex  for  the  sale  of  goods  by 

saink  date  to  o  ^ 

A.  by  another  the  plidntiff  to  the  defendant,  to  be  delivered  by  Aa 
toaTenK'."  pUihtlff  at  a  wharf  in  hUngton,  in  that  county.  The 
denbe  in  the  plaintiff's  invoice  charged  the  defendant  with  the  ear^ 
io9av^M^a£j  mge  from  Sk^fieU  to  Lcmdm^  but  that  carriage  was 

an  Qndertak- 

ing  by  the  pluntiff  10  git«  material  evidence  there. 


Lin  LBV 

9» 


IN  THB  Second  Year  o9  WILLIAM  IV.  HT 

aUowed  again.  The  venue  waa  laid  in  Yorhkire,  and  1888* 
having  been  changed  to  Middlesex^  was  afterwards 
brought  back  to  Yorhhiref  on  the  usual  undertaking 
to  give  material  evidence  in  that  county.  The  plaintiff  Bavis* 
then,  after  proving  the  contract  of  sale  to  have  taken 
place  in  Middlesex^  proved^  by  his  book^keepefi  that 
he  was  empbyed  by  the  piuntiff  at  Sheffield  to  inEke 
out  his  invoices ;  that  he  made  out  two  and  sent  them 
by  post  from  thence  in  covers  addressed  to  the  defendant 
at  Skorediick  ;  that  they  contained  an  aoeount  of  quan* 
titieSi  prices,  fcc.  of  the  axles  and  spring  steel  In  ques* 
tion  forwarded  to  the  defendant  on  the  same  date  by 
water.  That  the  amounts  charged  were  the  then  current 
prices.  Notice  having  been  given  to  the  defendant  to 
produce  the  invoices  and  the  letters  Inclosing  th^mi 
and  not  having  been  complied  with,  they  were  rend 
ftT>m  the  plaintiff*s  invoice  book.  It  was  also  proved 
that  the  goods  were  delivered  at  the  defendant^  pre« 
mises  fai  Cmtimim  Road,  twelve  months  after  which  the 
goods  mentibned  in  the  set-off  were  return^  by  th« 
defendant  to  the  plaintiff^  who»  at  the  same  time,  offered 
to  pay  the  balance*  after  allowing  the  returned  articles  In 
part  payment  of  the  plaintiff's  demand^  but  without  re* 
questing  them  to  be  changed  or  altered.  The  phdnliff 
was  disabled  by  an  accident  when  the  nsturned  articles 
arrived  at  Sh^field,  but  returned  them  back  about  three 
months  after»  directed  to  defendant^  to  the  canal  wharf 
in  Lomdcm^  where  they  still  remained  i 

Atthe£#iila8sises  for  Yt^kMre^  Boihmi  B.  ihottght 
iiiat  no  material  evidence  had  been  given  in  that  county) 
the  contract  and  delivery  having  botii  been  made  hi 
Middkeex.  The  plaintiff  was  nonsuited  {a),  with  leave 
to  mbve  to  enter  a  verdict  for  15/.  the  V2ilue  of  the 
goods  delivered. 

(«)  SMicr  n  Bmd^  t  Bh.  &  1091. 


CASES  IN  TRINITY  TERM 

A  rule  having  been  accordingly  obtained, 

Jone9  Serjt.  and  Rotch  showed  cause.  The 
question  is,  whether  the  undertaking  to  give  material 
evidence  in  Yorkshire  was  performed  I  For  if  it  was, 
the  nonsuit  cannot  be  maintained.  The  present  rule  is, 
that  some  evidence  must  be  given  in  the  cause,  which 
must  be  material^  materia  ibidem  surgente  (a),  viz.  con- 
cerning the  cause  of  action  (6)  as  stated  in  the  dedara* 
tion  (c),  though  the  early  cases  are  contra  {d).  Now  the 
contract  and  delivery  were  made  in  Middlesex^  and  the 
witnesses  who  proved  that  and  the  delivery  came  from 
thence.  Then  was  not  the  delivery  abo  in  Middlesex^ 
If  the  delivery  to  the  carrier  at  Sheffield  was  a  delivery 
to  the  defendant  in  Yorkshire^  that  would  be  material 
evidence  in  that  county,  Powell  and  others  v.  Sick  (e) ; 
but  the  carriage  per  canal  was  at  plaintiflTs  risk  up  to 
the  delivery  at  the  defendant's  premises  in  Middlesex^ 
for  the  plaintiff  charged  the  defendant  with  the  expense 
of  conveyance.  [BayleyM.  The  material  fact  of  send* 
ing  the  invoice  is  proved  by  the  plaintiif  to  have  taken 
place  in  Yorkshire,"]  The  mere  sending  the  invoice  by 
post  from  <SA{^^/ie^  is  not  material  till  the  invoice  so  sent 
is  acquiesced  in  and  something  is  done  on  it  in  Middlesex 
by  the  defendant.  [VaughanB.  Would  the  plaintiff 
have  been  nonsuited  if  the  invoices  had  never  been 
produced  ?  Was  not  the  putting  them  in  the  post  at 
Sheffield  material  evidence?]  Suppose  an  invoice 
written  in  county  A.^  put  in  the  post  in  county  JB.,  and 
received  and  acted  on  in  county  C;  would  that  be  ma- 
terial evidence  in  each  county,  or  in  county  C.  only  t 
But  the  invoices  were  not  material  .to  the 


^  (a)  S  Sir  W.  Bla.  1032, 1034.       .   Qi)  CUrke  v.  K«d,  1  New  fi.  310. 
(e)  Coekerell  ▼.  Chamberlayne,  1  Taont.  618. 
^     (d)  TM,  9Ui  edit  612,  note  (/}. 

(•)  S  Manhi  494;  7  Trant.  17b,  5.  C.  Imi  Mt  S.  Pi 
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case,  for  the  contract  and  delivery  were  established 
aliunde  tg  be  in  Middlesex,  and  the  amount- of  value, 
as  proved  by  the  Yorkshire  book-keeper,  was  not  ma- 
terial to  the  whole  action. 

J.  Williams  and  Heaton  contr^. — ^The  defendant 
assumes  that  the  whole  cause  of  action  must  be  proved 
to  have  arisen  in  Yorkshire,  without  fixing  how  great 
apart  of  the  evidence  is  so  to  arise;  whereas  it  will 
suffice  if  some  evidence  be  given  of  facts  material  to  the 
cause  of  action,  and  appearing  to  have  occurred  in 
that  county.  If  the  amount  of  value  of  the  goods 
was  not  proved,  the  verdict  could  only  be  for  nomi* 
nal  damages.  Material  evidence  does  not  import 
the  summa  probatio  as  incontestible  demonstration  of 
a  fact,  and  admitting  no  limit  or  contradiction;  but 
proof  material  to  the  issue.  Then  the  furnishing  the 
invoices  from  Yorkshire,  by  putting  them  into  the  post 
At  Sheffield  {a),  is  material  evidence  arising  in  that 
county,  in  order  to  prove  part  of  the  cause  of  action, 
viz.  the  value  of  the  goods  invoiced;  the  delivery  to 
the  carrier  and  to  the  defendant  being  proved  aliunde, 
and  the  first-mentioned  delivery  being  material  evidence 
in  Yorkshire;  Powell  v.  Rich{b).  The  evidence,  not 
the  cause  of  action,  must  arise  in  Yorkshire;  see  per 
Burrough  J.  Smith  v.  Walker  (e).  That  case  also 
shows,  that  proof  that  letters  containing  the  contract 
sued  on  had  been  written  and  put  into  the  post-office 
in  the  third  county,  would  satisfy  this  undertaking. 

Bayley  B.  (d) — I  am  of  opinion  that  this  rule  must 
be  made  absolute  to  enter  a  verdict  for  the  plaintiff  for 

(a)  Rex  T.  Bu^tU,  4  B.  &  A.  95  ;  3  B.  &  A.  744,  S.  C. ;  see  Pearson 
T.  M'Gomn,  3  B.  &  Cr.  700 ;  Rer  ▼.  Hentey,  1  Burr.  647. 
(6)  S  Marsh,  494.  (e)  8  Taunt.  169. 

(d)  Lord  LyndhurU  was  sittiog  ia  equity. 
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18Sf.  ^  amouiit  fixed.  No  hardship  appean  !•  ma  la 
ariia,  for  the  de&nca  was  retted  on  the  had  qualitj  of 
dM  goods.    Then  if  the  plaintiff  had  thought  that  Ae 

Batbs.  defendant's  evidence  on  that  head  was  snffieiently  stravg 
to  require  to  he  answered,  his  witnesses  must  hare  come 
ftom  Sheffield,  where  the  goods  i^ere  made.  In  my 
opinion  the  sending  an  invoice  from  YarkMre  to  Lmh 
dbfii  directed  to  the  defendant's  pUce  of  roaidenee,  was 
material  evidence  within  thb  undertakings  for  two  piir» 
poses — one,  for  showing  the  nature  of  the  artidea  ftir* 
nished )  and,  secondlyi  the  price  which  the  plaintiff  in- 
sisted  the  defendant  undertook  to  pay  for  the  artidaa. 
I  agree  that  sending  invoices  does  not  bbd  a  4ttmdtM 
if  he  pomts  out  a  miarapreseiitation ;  but  if  there  t$  any 
reason  tw  beSeve  that  the  invoices  were  received  in 
eoorse  of  post,  and  no  answer  was  received  to  the  letter, 
proof  of  putting  them  into  the  post  is  evidence  to  show 
that  the  arttdee  ipedfied  in  them  were  furnished  to 
the  party  charged,  and  that  the  prices  affixed  were 
those  undertaken  to  be  paidt  In  the  present  ioilBPoa 
the  articles  are  specified,  with  prices  for  each  iteoif 
axle-trees,  ftc  Now  what  is  the  natural  course  of  pro* 
eeedhig  on  sending  the  letters  directed  to  the  defendant^ 
each  containing  an  invoice?  In  all  human  probability 
the  biters  would  arrive  at  the  directions;  if  they  did, 
and  the  defendant  kept  silence,  that  would  be  a  primi 
fiBei0  acknowledgment  by  him  that  the  goods  had 
reached  him,  and  that  the  prices  charged  in  the  invmces 
were  current  prices.  Here  there  is  no  evidence  of  any 
answer  to  the  contrary ;  then  is  not  that  evidence  to  go 
to  the  jury  that  those  invoices  did  reach  the  defendant! 
Supposing  they  did  not  reach  the  defendant,  there  is 
no  doubt  the  articles  were  sent;  and  if  sent  without 
invoices,  would  not  the  defendant  naturally  complain  of 
not  knowing  the  quantities  or  prices  of  them  ?  The 
absence  of  complaint  is  strong  evidence  that  what 
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would  naturally  occur  in  the  course  of  business  did  so 
occur.  That  the  plaintiflTs  book-keeper  might  look  to 
the  inToice*book  and  satisfy  a  jury  that  he  had  sent  an 
inToioe^  specifying  quantity  and  pricey  appears  to  me 
most  material ;  for  it  raises  a  pnm&  fade  evidence  of 
the  quantity  pf  goods  sold  and  of  the  prices  the  plaintiff 
expected  to  receive  from  the  defendant.  Then  the 
defendant's  not  repudiating  the  priceSi  founds  a  case  for 
the  verdict  of  a  jury  that  those  were  the  prices  agreed  on. 
Suppose  the  plaintiff  to  have  proved  all  the  steel  to  have 
been  aent,  but  not  the  axles  or  the  prices,  evidence 
must  have  been  given  on  those  defective  and  contra* 
dictory  accounts.  Probably  the  jury  might  find  a  ver* 
diet  for  the  lesser  quantity.  In  my  view  the  delivery 
of  invoices  would  remove  all  difficulty  as  to  amount  and 
price,  and  I  am  therefore  of  opinion  that  they  were 
material  evidence  for  the  plaintiff. 

Vavghan  B. — I  am  of  the  same  opiniont  To  see 
whether  the  sending  of  the  invoices  were  material  evi* 
dene«  or  not,  the  issue  must  be  seen.  The  question 
on  that  is  on  the  sale  and  delivery  of  goods  i  but  there 
was  also  a  particuhr  specifying  ^'  warranted  spring 
steel  (*'  then  as  some  defence  arose  whether  the 
articles  were  properly  manufiustured  as  warranted  by 
the  invoicesi  some  having  been  returned  on  account 
of  their  alleged  inferior  quality,  the  plaintiff  is  to 
show  what  the  defendant  was  bound  to  take  and 
what  to  pay  for.  The  question  is,  whether  the  teati* 
mony  of  Aikiam,  the  plaintiff's  book-keeper,  was  ma- 
terial? He  was  called  to  prove  that  he  was  employed  to 
make  invoiced,  and  that  he  made  and  sent  the  invoices 
in  question  by  the  Sheffield  post.  He  ako  provea  the  re- 
turn of  a  part  of  the  goods  to  the  plaintiff.  The  jury 
.found  for  the  defendants  as  to  the  value  of  part»  wc.  of 
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1882.       the  aKl6**ti«e8^    IsitHotimpottantthatthe  steel  was  le- 
^^'^"^^      turned  to  the  plaintiff  in   Yorkshire,  and  afterwards 
9.  properly  sent  back  by  him  from  thence  to  the  plaintiff? 

^*T"-  Besides  the  payment  of  part  was  proved  by  the  de- 
fendant to  have  been  received  in  the  county  of  Y&ri. 
The  production  of  a  rule  for  payment  of  money  into 
court  admits  the'contract,  and  has  been  held  sufficient 
to  satisfy  this  undertaking,  though  that  rule  is  not  a 

m 

part  of  the  original  cause  of  action,  and  took  place  after 
the  rule  for  changing  the  venue  had  been  discharged, 
WaiUns  V.  Ihmen  (a).  So,  in  an  action  by  assignees, 
the  mere  production  of  a  commission  of  bankmptcy 
tested  a$  Westminster^  in  Middlesex  has  been  held  a 
compliance  with  this  nndertaking  (i).  I  am  of  opinion 
that  to  satisfy  this  undertaking  the  evidence  must  be 
material  to  the  issue,  but  the  quantum  of  its  materialitj 
is  not  a  matter  (br  discussion.  If  any  one  fact  material 
to  be  proved  at  the  trial  is  proved  to  have  taken  place  in 
the  proper  county,  that  is  sufficient. 

BoLLAND'B. — I  am  of  the  same  opinion.  The  in- 
v^ces  were  material  evidence  even  for  the  defendant, 
aii  by  stating  the  steel  to  be  warranted,  they  laid  a 
foundation  for  his  defence,  that  its  quality  was  inferior. 
The  purchaser  in  London  complains  of  the  quality  of  the 
goods  and  sends  them  back  to  Sheffield;  then  what  had 
the  plaintiff  to  do?  It  was  incumbent  on  him  to  show 
that  he  returned  these  goods  to  the  purchaser,  and  did 
not  adopt  his  complaints.  Take  away  this  evidence,  the 
plaintiff  would  have  traced  their  return  to  Sheffield  as 
returned  goods  and  leaving  them  iatthe  plaintiff^s  ware- 
house. What  is  the  fair  inference?  Why,  that  be 
adopted   the  London  purchaser's  complaints,  and  it 

(a)'  2  T.  R.  275.  (6>  Kennnglmi  t.  Chantltr.  S  M.  &  &  36. 
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would  have  been  an  admission  that  they  were  not  of       183S. 
proper  quality.     Leaving  that  out  of  the  case,  I  cannot 
but  think  it  material  evidence. 


LlNLEY 

V, 

Bates. 


Rule  absolute  to  enter  a  verdict  for  15/. 


The  defendant  had  been  arrested  for  37/.  due  to  the  Goods  havini; 
plaintiff  for  axle-trees  and  spring  steel.     The  defence  jeHvered  by 
at  the  trial  mras  the  bad  quality  of  both  descriptions  of  plaintiff  to  de- 
goodsi  and  the  plaintiff's  agreement  to  take  them  back  feodant  object- 
on  that  account.     The  plaintiff  was  nonsuited  as  above,  f  ^  f^  '^®"*.  ^^^ 

bad  manu^ac- 

but  had  leave  to  enter  a  verdict  for  15/.,  the  value  of  ture^andplain- 
the  steel  only,  if  the  court  should  set  aside  the  nonsuit,  [j^j^^f [^  ^° 
The  defence  having  thus  succeeded  as  to  the  axle-  back.   Tbey 

wereaccord- 
^^^^^f  ingly  returned 

to  the  plaintiff, 

Plait  afterwards  obtained  a  rule  for  referring  it  to^ardssent 
the  master   to  tax  the   defendant  his  costs  of  suit,  ^^®™  ^!^^\  ^^ 

!.-/*»  1       .  11  n  1  •  1    *"®  defendant, 

plamtin  not  having  recovered  the  amount  for  which  and  arrested 
defendant  was  arrested  and  held  to  special  bail;  and  *»»"™  f<>«^ 'j>««" 

*  '  value.    A  ver- 

vhy  the  defendant  should  not  be  entitled,  after  deduct-  diet  having 
ing  15/.  recovered  by  the  plaintiff  in  this  action,  from  for*the"va[ue 
the  amount  of  his  costs  so  to  be  taxed  as  aforesaid,  to  of  part  only, 
take  out  execution  for  such  costs  in  like  manner  as  a  sum  than  that 
defendant  may  by  law  have  execution  for  costs  in  (!"'"  T^**^^  ^*" 

1  1         -I  •      /¥•  /.  fendant  was 

Other  cases,  and  that  the  plaintiff  be  restrained  from  arrested; 
taking  out  execution  against  the  defendant,  pursuant  JJ^s  entitled  to 
to  Stat.  43  Geo.  3.  c.  46.  s.  3.  costs,  under 

The  defendant's  affidavits  stated  that  he  was  unable 
to  use  the  axle-trees  and  steel  of  the  plaintiff  on  ac- 
count of  their  bad  manufacture,  and  that  plaintiff,  when 
in  London  in  April  or  May  1830,  agreed  with  defendant 
to  take  them  back.  That  they  were  accordingly  sent 
back  to  Sheffield,  and  arrived  there  in  August  1830, 
when  the  plaintiff's  carman  took  them  from  the  wharf. 
That  after  keeping  them  till  December  they  were  sent 

VOL.  II.  3  D 


4S  Geo.  3.  c. 
46.  8. 3. 
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ISSfe.  ^^  to  A  wharf  in  London^  where  on  the  14  December 
""^v^^  18S0  they  arrived.  The  steel  was  not  taken  back  bj 
LiiiLiT      ||j0  defendant  till  after  the  trial,  and  the  ask-trea 

Bats.       were  left  at  the  wharf. 

{  1 

#  m 

J.  JViKameBiidHeaton  showed  csLUse.  The  plaintiff 
bad  a  fair  cause  of  arrest  for  the  whole  stun,  for  the 
objection  to  the  quality  of  the  steel  was  found  fer  him, 
and  the  only  defence  was  the  alleged  imperfections  of 
the  axle-trees. 

Plaii  and  Roich  contra.  Uhdei^  the  words  of  the 
statute  the  plaintiff  must  show  affirmatively  that  he 
had  reasonable  or  probable  cause  for  the  arrest.  Here 
his  affidavits  show  no  such  cause ;  while  the  defend- 
ant's affidavits  expressly  state  that  the  plaintiff  agreed 
to  take  back  the  goods,  on  account  of  the  clefendant*s 
not  being  able  to  use  them. 

Per  curiam. — An  objection  to  the  quality  of  the 
goods  had  been  made  by  the  defendant  before  the 
arrest.  Then  the  defendant's  affidavits  show  that  the 
plaintiff  expressly  agreed  to  take  them  back.  Though 
the  verdict  has  applied  that  agreement  to  the  axle- 
trees  only,  there  does  not  appear  to  have  been  reason- 
able or  probable  cause  for  arresting  the  plaintiff  for 
the  whole  sum  of  37/. 

Rule  absolute. 


VfSSBSf9S=Smgt=aSBSm^ 


N      >4 


IN  THc  SEbdv^  VeXR  or  WILLIAM  IV.  ftS 

.   '  \    ■  1     I   ■ '  «.       •    '• .    \  ^\'  .•    \  .r  i  1882* 

€lVAlMCE  HgttilUf  Al>AllflL 

I 

TjZ'ELL  Y  had  obtained  a  rule  to  set  aside  an  inter-  Bj  the  terms 
locutory  judgment  for  irregularity.     An   order  gratis^j^*"*"^ 
bad  been  obtained  for  time  to  plead,  on  the  termsi  of  meant  not 
pleading  issuably,  taking  short  notice  of  trial,  and  dispense  with 
reioiniqg  gratb.     Non  assumpsit  and  the  statute  of  ^f  f"**  '<»  , 

^  •  rejoin,  but  also 

limitations  having  been  pleaded  on  28  May  1824,  a  with  the  time 
replication  was  delivered  on  29  May  concluding  to  the  S7t"th^^d^  '° 
country  wjth  depaand  of  rejoipder^  which  demand  not  fendant  must 
having  been  CQn)pUed  with  vithin  24  hourS;  judgment  ^°houre ato 
was  signed. on  the  30th  for  ^apt  of  a  rejoinder.    Kelli/  demand  of  re- 
proc^Cjsd  an  afidavit  cfmfxii^.  ^°*"  ^^' 


V  1  / 


Piait^  showed  Cf^use  ip  support  of  fhe  judgpn^nt. 
Issue  having  been  taken,  plaintiff  might  have  added 
the  similiter  himself,  and  need  not  have  demanded  a 
rj^otpdeJTv.  Theii  th.Q  def4?nda,nt  sl^ould  have  rejoiced 
within  24  hours.  Wye  v.  FUfier(a)  shows  the  judg- 
ment to  be  regular^  thoygh  in  that  case  it  was  set 
aside  if itbout  cost)?. 


■  * 


KeUy  contra.    ,The.  que^stipn  is,  whether  the  word 
grfliffi^  dispenses  not  only  with  the  rule  to  rejoin,  Jbut 

with  the  four  days*  time  allowed  by  that  rule  for  re- 

*    •  '  -  I.- 

joining?  It  is  contended  that  the  defendant,  on  the 
demand  of  xejofnder,  was  bound  to  rejoin  in  24  hours, 
6t  on  the  morrow;  that  would  be  tantamount  to  an 
order  to  plead  instanter  (6),  which  is  never  imposed 
except  under  special  circumstances.  But  the  defend- 
ant in  that  case  wottld  be  aware  of  the  declaration; 
whereas  here,  when  the  order  for  time  to  plead  was 
obtained,  he  could  not  tell  what  rejoinder  nught  be 

(•)  3  B.  &  p.  445.  (b)  nad,  9Ui  ed.  S&T,  note. 

Sd9 
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1882.       requisite,  and  judgment  might  be  signed  before  he 
^^''^^      could  apply  to  a  judge  for  time  to  rejoin,  however 
V.  necessary  it  might  become.     But  does  gratis  mean 

Adams.  rejoining  in  any  shorter  time  than  the  defendant  other- 
wise would  have  done?  and  is  the  four  days*  time  from 
the  service  of  the  rule  to  rejoin  given  by  that  rule,  or 
independently  of  it? 

Lord  Lyndhurst  C.  B. — In  common  practice  die 
rule  to  rejoin  is  a  four-day  rule.  Now  the  defendant's 
undertaking  to  rejoin  gratis  saves  the  expense  of  a  rule 
to  rejoin,  and  compels  the  party  to  rejoin  gratis,  that  is, 
to  rejoin  without  what  might  otherwise  be  required, 
viz.  without  being  ruled  to  do  so,  and  on  demand  of 
rejoinder.  Now  whatever  a  party  is  bound  to  do  on 
demand,  he  must  do  in  S4  hours;  but  is  there  any 
thing  here  to  extend  that  time  further?  For  the  rule 
to  rejoin,  which  would  have  given  more  time,  does  not 
exist.  I  am  therefore  of  opinion  that  this  defendant 
was  bound  by  his  undertaking  to  rejoin  within  24  hours 
after  demand  for  that  purpose,  and  that  such  a  demand 
dispenses  entirely  with  the  rule  to  rejoin,  and  the  eon- 
sequences  as  to  time  which  flow  from  it.  The  terns 
of '^  rejoining  gratis^  would  otherwise  have  no  meaning. 

Bayley  B. — The  defendlitit' here  dtands  <m  the 
demand  of  rejoinder;  which  is  out  in  24f  hours,  lind  has ' 
nothing  to  do  with  the  rate  to  k^join.  It  wonld  make 
a  considerable  difier^ne^  in  a  loim  cause  Whether  <he 
time  to  rejoin  is  foinr  daytf  tir  ohe^  day  otilyi  Here,  the 
defendant  is  deprived  of  the  rcrle  to  rejoin  by  fatd  own 
consent  to  rejom' gratis,  i:e;  without  thal'nkleJ  Nor 
need  any  hardship  arise,  for  on  getting  an  order  for 
time  to  plead,  terms  of  ^*  rejoining  gratis  in  two  days** 
might  be  provided  so  as  to  afford  an  opportunity  of 
applying  to  a  judge  for  further  time  to  rejoin,  if 


t     1  •      I    » 
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quired.     The  master  certifies  to  us  that  the  practice        1832* 
has  been  considered  to  be  that  which  we  now  lay  down. 

The  other  barons  concurring, 


:t."     - »  ' 


Rule  absolute  for  setting  aside  the  inter- 
locutory judgment  on  payment  of  costs, 
on  terms  of  rejoining  on  Monday  (rule 
being  drawn  up  on  Friday)  and  taking" 
sucb  notice  of  trial  as  the  plaintiiF  could 
give  for  the  sittings  after  the  term. 


Griffiths  against  Kynaston,  Harris  and  another. 

fy  ,  HA  YES  moved  for  a  mle  calling  on  the  master  Three  defen- 

^Jf  •  ^  -i-...  Ill-  dants  being 

to  review  his  taxation  as  to  costs  taxed  by  him  to  sued  in  tres- 
KyuMton,  one  of  the  three  defendants.     The  action  paw  ifor assault 

and  false  im- 

was  against  three  defendants  for  assault  and  false  im*  prisonment, 
prisonmeat    They  appeared  by  the  same  attorney,  but  "PF^^*"^*^  **y 
severed,  in  pleading  at  the  trial;  the  same  witnesses  torney,  but 
were  called  for  all  the  defendants  except  one,  who  was  pteadtng."  The 
called  fur  Kynaston  only.    Kynaston  was  acquitted,  same  evidence 
On  hi^  presenting  a  bill  of  costs  to  be  taxed,  the  master  f^r  all,  with 
allowed  him  5/.  costs  only,  their  real  amount  being  90^  ^^®  exception 

of  one  witness, 

Stat.  8  &  9  Wm.  3.  c.  11.  s.  1.  enacts,  that  where  several  who  was  called 
persons  shall  be  made  defendants  to  any  action  of,  inter  ^^^ ""®  °^_ 
aUa^  asaault  or  false  imprisonmeiit,  and  any  one  or  racely.    lliat 
more  of  them  shall  be,  upon  the  trial,  acquitted  by  quUted,"?he^ 
verdict,  every  person  or  persons  so  acquitted  shall  have  master  taxed 

,  1.  .        !•       -^   •      fi  'c       him  40*.  costs 

and  recover  his  costs  of  suit  in  uke  manner  as  if  a  onlj:— Held, 

that  he  was 
entitled  on  taxation  to  receive  from  the  plaintiff  his  aliquot  proportion  of  the  costs 
incurred  by  the  three  oo  their  j«int  rettiner,  as  well  as  tbe  costs  he  bad  separately 
incurred,  on  satisfying  the  master  that  he  was  not  indemnified  by  the  other  defendants. 
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ferdSct bid  been  given  agtfnit  the -pbuntiff ovpktffllift 
and  acquitted  all  th€f  drfendants^  uAtesf'tfae  pcetidiiv 
judge  shaU,  immediately  after  the  trial,  certify  upon 
the  record  utidef  liis  hand  that'lh^itt  mtm  a  rMaoalMe 
cause  for  the  making  such  person  or  peMtiUs,  of  de- 
fendant or  defendants.  The  maifter  alk^R^  each  ooels 
as  appeartd  to  him  to  be  separsAely  neiRTed  by  the 
defendant  Kynoiion,  but  had  a  se^^ce  attdMey  beim 
employed  and  separate  !t>ri^  pr^^iat^,  the  plaioftiff 
would  have  been  sabjected'  to  greater  tepe^ise.  Here 
the  defendant  is  Gable  to  ebntribdte  his  ^lare  of  the 
general  expenses  on  a  jdnt  retainer  by  hfniself  aad 
others,  which  lesisens  the  pIaintt€P's  nltittiate  eoets. 
[Bayley  B.  Eveky  part  of  the  costs  ilicnn^d  sepafatdy 
by  ihe  defendant  ought  td  be  allowed.]' 
A  rule  having  been  granted. 


WhcUeley  showed  cause*-^The  iiitomey^for  the  Ukr 
fendants  being  unable  t6  shbw  the  master  iiny  sepants 
retainier  (tom  Kyntutoh^  admitted  he'  incurred  no  ex- 
penses fbr  faim  which  he  must  not '  hav^  incun^  in 
defendhig  the  other  pai-iies,'e)fcept  the  expense  of  one 
witness.'  The'  master  having  allowed  40^.  bnly,  Ae 
jilaintfff  oflbted  five  guiittntsf  Ibr  ike  expense  of  that 
witness,  which  was  not  accepted.  In  Hughes  v.  OAfy 
and  another  (tf),  the  dief^fndaht^  pteaded  "not  goStf 
j^tly  in  ttespass  and  assault,  one  wis  acquitted,  atid 
the  court  held  that  he  wa^  only  entliled  to  40ff.  cos6, 
saying,  that  to  allow  increased  ck>sts  to  him  woald  be 
making  the  plaintiff  pay  the  costs  of  the  dAer  cfe- 
fendant.  Though  they  also'  s^  that  pleading  sepa- 
rately might  have  mad^  a  difRM*ence,  yet  the  reason 
ibey  acted  on  still  applies  f  nnd  Holroyd  v.  Bfeare{h) 
shows  that  th6  circumstitnce  of  two  defehdants  «p- 


(n)  t  M.  &  S.  17f ,  citing  Bimes,  ISI.         (»)  4 B.  Sr  Aid.  rMi 
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to  the  iqjuaiU^m  0||f  cps^  to  be  allo^^ed^  Npw.  t)f« 
9t9tat«  4id  not  intend  to  gi^e  noaun^l  costs,  .b)i^  tq 
gjffe.lhe  defendant  bis  re«il  costs,  occasioned  jbj  being 
nnneeeasarSy  au^d  hy  the  pUintiff;  and  this  i/^ftpdwl^ 
an^  <daini8  from  the  pbdntijBr  tbi|t  prppoftiqn,  pf  J;ba 
leal  coala,  for  wbi(d»,  be,  asr  aucb  ^d^endapt,  would  b(^ 
liable. to. tbe  other  defendantsi  and  the  attoivey^  qn  ti^ 
jmt  retainer,  of  tbe  three  defendants.  IC^be  other  de- 
leodant  abp)lld  bepon^e  insplnrenty  tbia  party  would  be 
to. pay  not  only  \A&  own  op^^ir^,  but.ihf 


other  two-thirds  of  .the  costs  aqbiaUy  ^pcncred.  M9A 
it  been  sought  to  make  the  pbiintifi!  .p^  t|i,e  w}ixAfs  or 
two^thirds  of  the  costs,  the  observation  cited  from 
Hiigke^  Y^  C4J%  laigbt!  apply,  th^t  jfc?f;w\4  b^ .i»*ing 
tbe,  plaintiff*  p^y  the  costs  of  tl^ue  defend wt>  ftSf^jPfl^ 
whom  be. iK^na  nesdict.  In  Holroyd  v,  jffr^ar^^ .  a^fl 
anpi^s  bal^ /Qpst9  wefe  allowed  to  tbe  de^ndantr.ff^ 
whom a^v^dict wa^  /entered  generally,  he  hanqg.i^Q- 
peared.by  the  I ^me. attorney  as  tbe.otbe?  defi^4f^|;, 
but  having  pleaded)  separately-  On  tbe  sai^  ]^r^neip|e 
•n^iibtrd  ia  b^re  .flaifaed*  If  a ,  contrary  r^leJs,  efl^- 
bfisbedf  ith^lf  t^n  (iQfendaiits  .are  sued  ii^  treKR^^s^ffluA 
one  Q^y  is.  ipupd  sllUtyi  ^one  jofitbe  nine  yfp\^js^t 
co^,  unle^sttbe  i^i^p^in^ea  AfjSf  parateiattprfii^^i^mui^n), 
brief^j.&c*.  wer^.ipc^rrefl  .t9  tbciiyi^ry  oi  th?  plaiiM;i0. 
The  wpr4'  (^^  in  a  statute  is  aynqiiiipous  witb  f^ll 
costs,  frmnfi  v»  JReddUhi^).  In  J^ames,  13^,  it  was 
attempted  to  impose  on  fb^  Court  by  stating  costs  ap - 
tually  incurred  for  tbe  benefit  of  all  to  be  ^icurredfpr 
the  benefit  of  one  only,:  and  the  applicaiHti  Wf^  ,4n- 


(a)  5  B.  ^  Aid.  r^B. 
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demnified  against  loss.  If  there  be  a  distinctioD  be* 
tween  severing  in  pleading  and  pleading  jointly,  the 
latter  shows  the  defendant  determined  to  stand  on  his 
own  ground  of  A^etk<ki  tUu^  Aifferingi  lihis  case  from 
Hughes  V.  Chittjf, 


1 1 


Bayley  B. — The  master  states  to  us  that  if  scTeral 
defendants  in  treaittss  join  il)  pfeivdiag».icid  one  has  a 
verdict,  the  general  practice  is  to  allow  only  40«-  unless 
costs  are  separately  incurred  |  lan^*  tb^t'if  a^venJ  de- 
fendants sever  in 'pleading,  an4'  one  has  a  verdict»  5^ 
ia  the  lif^it  of. the  cosl^f. Allowed  him,  exceptiog  separate 
costs  as  before.  In  the  Kill's  J&eo<)h  5/.  only  is 
allowed  in  such  a  case.  But  there  is  great  weigbt  in 
the  i>bAervat|ifn9[of  Mr.  Haye^p,  and  we  will  inquire  into 
the  .practice^  i^f  Uiere  has  been  lan  .invariable  course 
we  are  bouivd  by  i^V  I'tit  if  otl^rwisei  \^  shall  enforce 
whatever  appe/ifi^  tp  be  the,  j^tipe  ,of .  the  case  under 
the  statute. 

Afterwards,  in  AKiAueftimj  lemi, 

Bayley  B.  delfyefff  ^)^&  J^gm^jit  of  the  Court.— 
The  judges  are  of  opinion  that  this  defendant  is  enti- 
tled, to  the\  aliqui^t  jpprtion  /of  iOos^ts^qf  the  other  4^ 
fendantSj  a?/we)l,  as.lp  his  own  separate  costs^  he 
satisfying  th.e  Mxfng  officef^  tha^t  he  has  not  been  in- 
demnified  by  the  other  def<^ndant^.^ 

Rule  absolute  (a). 


(tf)  See  Cot  V.  Thtmmun^  anltt  411. 
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BEGULA  GENERAI.IS. 

COURT  OF  EXCHEQUER  CHAMBER, 

I 

Michitebnm$  Term,  %  Will.  4. 

TT  IS  ORDERED,  That  henceforth  the  costs  of 
proceedings  upon  writs  of  error  from  the  Court  of 
Exchequer  to  this  court  he  taxed  and  allowed  by  the 
master  of  the  Court  of  Exchequer. 

T£MTfitl1>tiNi  J.  B.  BoSANQXrET, 

N.C-Tn^DAL,   '       W.  E.  Tai/nton, 
S.  GAstTLEE,  E.  H.  Alderson/ 

James  PAKkE;  '  '    J.  PAttfesdil. 


mk'i    acss. 


MEMOKANDUM. 

JOHN  WILLIAMS,  Esq.  and  C.  C.  Pepys,  tsq. 
having  resigned  their  offices  of  Attorney  and 
Solicitor  General  to  Her  Majesty,  Mr.  Serjeant  Taddj/ 
and  Mr.  Serjeant  Mereweiher  were  appointed  in  their 
room. 
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PRINCIPAL    MATTERS 


IN    THIS    VOLUME. 


ABATEMENT,  PLEADING  IN. 

A  dedanuioD  in  awmniMit  in  a  coqq- 
try  caiiae,  was  oelivered  aAer 
pott  hour  on  a  Saturday  night. 
A  plea  in  abatement  was 'after- 
wards delivered  within  the  time 
fixed  by  the  practice,  stidng  that 
the  promises,  if  any  such  were 
made,  were  made  by  the  defendant 
jointly  with  one  /•  W.  The  affi- 
davit Terifying  the  plea  had  been 
sworn  several  days  before  the  de- 
claration was  delivered,  in  order 
to  prevent  the  loss  of  a  plea  in 
abatement.  Interlocutory  judg- 
ment havinff  been  signed  as  for  want 
of  a  plea,  the  court  held  it  regular, 
but,  under  the  circumstances  at- 
tending the  delivery  of  the  decla- 
ration^ set  it  aside  on  pa5rment  of 
costs  and  affidavit  of  merits. 


SembU^  that  the  defendant's  pro- 
per course  would  have  been  to 
have  applied  for  further  time  to 
plead  in  abatement.  Affidavit  of 
merits  is  sufficient,  if  sworn  by  the 
agent  of  the  country  attorney  on 
information  and  belief,  if  the  facts 
are  uncontradicted.  Jokimm  v. 
PoppUwell,  T.  1832.  715 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

Affidavit  to  hold  to  bail  for  rent  due, 
money  paid,  &c.  is  bad  if  it  does 
not  Megt  the  money  to  have  been 
paid,  &c.  "  at  defenwit's  request ;" 
but  an  application  to  discharge  a 
defendant  on  account  of  this  de- 
fect is  too  late  after  bail  above 
put  in.  Reeves  v.  Hucker,  M. 
1831.  161 
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An  affidavit '  to  hold'  to  baiT,  Which 
states  a  sum  above  ^0/.  to  be  due 

,  fVonri  defendant  to  plaintiff  as  in- 
dorsee of  a  bill  of  exchange,  need 
not  state  the  amount  of  the  bill, 
but  it  roust  state  by  whom  the  bill 
was  indorsed  to  the  plaintiff! 
Lewis  V.  Gomperiz,  H.  155£.    31 1 

An  affidavit  to  hold  to  bail  ^' for 
money  paid,  laid  out  and  expended 
to  and  for  the  use  of  the  defend- 
ant," is  bad»  for  not  stating  that 
the  money  paid,  &c.  was  so  paid, 
&c.  "  at  the  request"  of  the  de- 
fendant. Marshall  v.  Dawson,  H. 
1832.  315 

The  residence  of  a  deponent  in  an 
affidavit  to  hold  to  bail  is  properly 
stated  as  *'  clerk  to  S.  A.  and 
/.  /.  /.  of  Chiswell-street,  in  the 
county  of  Middlesex^  stable-lceep- 
er,"  without  more'  particularly 
describing  the  residence.  Alexan- 
der V.  MiUon,  E.  1832.  '        ,  4&4 

Affidavit  to  hold  to  ^ail  was  m^de 
by  a  clerk  to  LevAs  Joseph  John 
Noel,  and  stated  a  debt  due  frQm 
defendant  to  yaid  John  Noel.  *Vhe 
quo  minus  stated  the  plaintiff  to  \te 
jLexiis  Joseph  John  NocL  The  court 
refused  to  suffer  a  sum  paFd  into 
court  in  lieu  of  bail  to  be  paid  out 
to  defendant  on  filing  common  bail. 
Noel  v.  WiUiams,  E.  1832.        388 

Where  a  defendant  had  been  ar- 
rested on  an  affidavit  to  hold  to 
bail  founded  upon  three  promis- 
sory notes,  which  was  defective  as 
to  two  of  them,  but  was  good  as 
.  to  the  tliird,  for  a  bailable  amoudt, 
the  defendant  was  nevertheless 
discharged  on  61ing  common  bail. 
Kitk  V.  Almond,  H.  1832.         316 

An  affidavit  to  hold  to  bail  by  payee 
against  the  maker  of  a  note,  must 
state  when  it  was  payable,  or  that 
it  is  due  at  a  day  past  and  yet  is 
unpaid.  t5. 

The  plaintifTs  affidavit  of  debt  was 
in  the  character  of-  an  executor, 
but  the  process  was  general  and 


,  bailable..  The  coiiirt  refused  to 
order  the  bail  bond  tp  b^  delivej^ 
up  to  be  cancelled  on  accovioi  of 
this  variance.    Xlsky  v*  lUlnft  H. 

.  W3«.       .        .^Ij*. 

ACTION. 

Barrmg  former  recovery. ' "  See  Itad' 
ley  V.  Green,  390 

AFFIDAVIT  O^?  MERITS. 
See  Johnson  v.  Poppleweil,  715. 

AGENT. 

See  HrsBAKD  and  Ww e. 

Liability  of  principal  for  illegal  act 
of.  Attorney-General  v.  Biddell, 
T.  1832,  523 

ARBITRATION  and  AWARD. 
,,  3cf  .£iXTBin-  IN  Aid. 

Ikdditdtus  ti^moMpdi  for  a  d«l>c  of 
15^L  Plea^'ftat  differences  having 
laisea  b^twe^n  plaintiff  and  de- 
Tendbiift  touching  the  said  dahn, 
>tl)e  tiiatter  iai'diffi^renee  was  re- 
ftrrttd,  and  an  award  was  made 
by  which  13/.  only  was  directed 
to  be  paid  by  plaintiff  to  defend- 
ant, without  averring  the  perfortt- 
anae -of  the ■  a^mard^by pavment  of 
that  ram.  Plea  held  bad  on  de- 
murrer^ being  no  ansiver  to  the 
action  for  a  debt,  sudi  debt  and 
its  amount  being  all  that  was  re- 
ferred,: and  the  .  Award  being  Ibr 
payment  of  money,  and  not  ibr 
performance  of  any  collateral  act. 
Allen  V.  Milner,  M.  1831.        113 

Three  actions  between  the  same  par- 
ties were  brought  in  the  Exche- 
quer and  one  in  iC.  Bf  They  were 
referred  to  the  same  arbitrator,  oo 
the  terms  that  the  order  of  refer- 
ence should  be  made  a  rule  of  the 
K.  B.  or  Exchequer,  and  the  ori- 
ginal order  was  made  a  rule  of 
court  in  K.  B.  The  arbitrator 
awarded  distinct  sunis  to  the  plain- 
tiff in  each  action :  Held,  that  the 
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order  could  not  be  afVerwards 
made  a  rule  of  court  in  Exchequer 
as  to  two  of  the  actions  there,  in 
order  to  teparate  attachments  in 
two  of  the  actions  in  which  a  third 
party  was  the  real  plaintiff,  but 
that  his  application  must  be  to  the 
K.B.  Wmpenm/ .mroiomg  Exeou* 
tor  ▼.  Bates,  £.  1832.  466 

.      ARREST.  , 

See  Affidavit  to  hold  to  Baii,*^ 
Misnomer — Bail. 

A  defendant  may'  be  arrested  for 
sums  paid  by  plaintiff  ;as  obligor 
of  an  indemnity  bond  as  for  liqui- 
dated damages,  if  th^  sums  the 
plaintiff  has  been  called  on  to  pay 
can  be  ascertained.  Anderson  v. 
Bell,T.l832.  ^JS^ 

Goods  having  been  sold  and  deli- 
vered by  plamtifftodelfendant,  de- 
fendant objected  to  them  for  bad 
manufacture,  atid.plainllff  agreed 
to  take  them  back.  They  were 
accordingly  returned  to  pMJAtiff, 
who  afterwards  sent  tbem  bvick  to 
the  defendant,  and  arrested  him  A>r 
their  value.  A  verdict  having  bedn 
entered  for  the  value  of  part  only, 
beio^  a  less  sum  than  that  for 
which  defendant  was  arrested : 
Held,  that  he  was  entitled  to  oosts 
.under  43  Geo.  3.  c.46»  a.  3.  Linkjf 
v.  BaUs,  T.  1823.  753 

.  ATTORNEY  and  SOLICITOR. 

The  court  has  an  inherent  jurisdic- 
tion'  to  tax  the  bills  of  attornies 
practising  ip  it,  independently  of. 
the  powers  given  by  statute  ^  G,  Jj. 
c.  23,  s.  23.  io  cases  where  ho  ac- 
tions have  been  brought,  on  such 
bills.  Therefore  where  an  action 
was  pending  on  an  attorney's  bill 
Against  two  defendants,  and  «^  ba- 
ron at  charfibers,  on  application  of 
one  of  them,,  made  an  order  for 
taxation  witnout '  imposing  the 
terms  of  an ,  undeirtakmg  to  jp^y 


the  sum  found  to  be  due,  th^ 
court  refused  a  rule  to  rescind 
the  order  and  impose  such  terms, 
for  the  order  was  made  at  com- 
mon law  and  not  under  the  statute. 
Watson  V.  Postan  and  another.  E. 
1832.  406 

The  applicatipu  to  tax  an  attorney's 
bill  for  business  done  in  suing  oi^t 
and  prosecuting  a  commission  of 
lunacy  should  be  made  to  the  Lord 
Chancellor,  though  aftet  action 
brought  on  the  bill  in  a  court  of 
law.  Whether  a  bill  of  such 
charges  is  taxable  under  Z  Geo,  2. 
c.  23.  as  for  charges  in  law  or 
equity,  quctre,  Jones,  Gent,  one  4>c» 
V.  Bj/water,  E.  1832.  402 

An  attorney's  bill  will  be  referred  to 

the   Master  to  be  t^xed,  after  it 

'  has  been  paid,  if  th^  motion  be 

hi^de  in  a  reasonable  time,  though 

no  fraud  be  imputed.     Glascott  v. 

,  Castle,  H*.  1832.  .  302 

.A  solicitor  admitted  and  enrolled, ii^ 

the  court  of  Ch^cery  may  conduct 

a  ^uit  in  t^ie  coui^t  of  equity  in  the 

" 'Eixchequer  Chamt>er,  in  the  f^ame 

'  '  of  a  clerk  in  the  King's  Remem- 
1)rancer*s  office  in  that  court,  and 
is  entitled  to  costs  on  taxation, 
though  he  is  not  admitted  a  solici- 
tor in  that  court  of  equity.  At^ 
tomey 'General  on  relation  of  Crupper 
and  others  v.  Malin  and  others^. 
T,  1832.    .  512 

Where  an  attorney  had  claims  on  his 
client  for  conveyancing,  and  also 
for  charges  at  law,  and  received 
payments  on  account,  without  spe- 
cific appropriation  to  either  head 
of. debt:  Held,  that  the  wIkjIc 
formed  one  eqtire  demand  not  to 
be  separated}  and  that  the  plaintiff 
couM  not  apply  the  paynfients  to 
.\he  conunon  law  items  of  his  de- 
mand only,  so  as  to  deprive  tt^e 
defehdaht  of  the  benefit  of  taxa- 

;    i\oty^qi^oafi  the  j^idueiof  the  bill., 

»  '^^Jamesl'ijetit,  one  ^c.  v<  Chit^t  T. 
1832.  !  732 


t  ■'  « 


« 1  I  < , 
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Semhkf  Aat  Jtbe4fWiriiif(  Hfii  iiigD9P9- 
iag  of  «  waiTuit  fiifttormBf  is  a   i 
Uicabkiteqa.  «/<wei|OqftLw»&r.' 

Iwioou^g  attama  j'a  naoia  on  proqeas. 

AUCTION. 

A  printed  qatalpgue  of  sale  contaioi^d,, 
among  others^,  tbia  entry  i — '*  hot 
6.  Ten  acres  9^  spring ,  wheat  on 
the  further  hilly"  with,  this  memo- 
randwn  at  the  foot*  "  The  keep  of 
all  the  fiekU  will  be  sold  wiUi  the 
lota."  By  .the  ^con^iMcv^  of  sale, 
purchasers  were  to  pay  a  deposit 
and  give  security  for  payment  of 
the  remaining  purchase  money  on 
the  next  17th  day  of  December. 
At  the  safe  the  auctioneer  iretbdly 
inibrmed  the  persons  present, 
among  whom  were  the  pfeinttfTand 
defendant,  th^t  lot  ^  was  not  spring 
^wheat,  and  that  th^  keep  had'  been 
'sold  by  private  contract. '  PlaxntiflT 
bought  the  lot,  and  the  auctioneer 
inserted  his  name  in  the  aale-^book 
aa  pvrcb^ser.  .  The  phipitiff  land 
defendant  afterwards  desired  the 
auctioneer  ta^aas  'AcmA  the  lot  to 
the  defendant  aa  buyer,  and  to 
send  in  th^  aooa^  yt<^;  him.  The 
auctianeer  thereupon  wrote  the  de- 
fendant's initial  L.|^  opposite  to  the 
lot  in  the  sale  book  ^and  in  the 
same  line  v^ith  the  name  of  the 
{daintiir.  Defendant  adted  if  he 
shoidd  give  seburily  to  pay  for  the 
erop  on  the  174i  JQaoember,  ac- 
,  cordins  to  the  conditions  of  sale. 
The  pbinti^  wfiy^d  talum.it,  but 
received  the  dcfpo^t  m>A»,  delead- 
.1^.  T/beGropwas4ei(tcoy^,ina 

.  iV«  daya  after  the  sa]«„  a^d-^^he 
defimdimt.  nsfused  ^  pay  th^  r«fil  of 
.  the  pumhsaa  OMHiey;  Held«..^at 
aa  the.  anctioaeer/a  4ecVuaatiQni^.  at 
the  sale  would,  net  be  ^evidence)  to 
v^r^ithe  ipruMkdf^rticulaKf.^i^tflan 
.  artion  been  brought  by  the  f^^igmal 


i  ♦' 


/BsUer  against  tbaflainliff  aa  Iwjvr, 
jsa  they  woakk  noc  be  wbniawMe  m 
an*  aetisB  hf  him  am  aiHcr  uader 
tbaoaigiaal  aonditiona  of  sale;  and 
the  ooisn  rafiised  en  net  mtide  a 
nomdr.    jMtoa  v.  Lazws,  E.  I8dS. 

4itO 

.  See.EftMmst  Svtanin  oa* 

AOTHOMTY. 

,    See-AcJCMX. 


BAIL. 

When  the  notice  of  bail  was  to  add 

and   justi^   at   the    same    tine, 

Vas    regularly  cjenred^    and    the 

new  bail  were  substituted   by  a 

.  judge^s  order  on  the  moroiiig  of 

^  jufiti^ic^Moii,    the    Court    refused 

.costs  fn  the  plaintiFs  appositkm 

on  that  grotind,'  but  pSetied  time 

to  inquire  aft^  them-     Bowman  t. 

RutteU,  and  another,  T.  1 632.     744 

Kotice  of  bail  need  not  state  the  bail 

to  have  resided  for   the  last  six 

niooths  at  the  places  of  residence 

mentioned  in  the  notice.     lemUm  ▼. 

JfVarre,  M.  1851.  158 

But  see  Addenda,  back  of  p.  591. 

Ajddavits  in  support  of  an  applicadon 

to  set  aside  proceedim^  on  a  bail 

bond  may  be  entitled  either  in  the 

original  action  or  in  that  against 

the  baiU     Lisk  v.  Cketwodt,   M. 

1831.  177 

The^rulejof  all  the  courts,?.  1  IT.  4^ 

..  .k^  which  defendants  may  xtow  pot 

,  in  and.  justify  bail  at  the  aame  time, 

>    qn  giTU^,.fQBr  ^9S  notice^  ia  aa 

ey^^lin^^ta  diaabliiw  riik,  there- 

,  ifore  a  pgrisonar  may^st^Tl  nut  in  and 

, .  iuslU^  bail  .on  4^  t«K>  daya  ixotica^  as 

he  m^hti  before  it.  Dms  ▼.  (Trey, 

H.  1852.  «76 

^^  allowi^d  .tp  Jbe^  changed  o«i  exaaas 

onbred,  and  on  undertakii^  tn  pay 

costs  incun'ed  ^J  putting  m  inanf^ 

.   ficicnt  bailt .and y^tju^  niainiiff  in 

^  same  situation  a^  ff  good  bail  had 


PEiftcsDiiro  cAsr^. 
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I3&B0  pat  in  ttt '  fint.     Wkiithiad  v. 
Mpm,  M.  \9tl.  160 

Justifyi]^  liMtil  who  had  made  affida- 
vit mder  Rtg.  Oen.  T.  1  W.  4, 
but  oofikted  to  atatie  they  wienre 
hottsd^aefiemi  'MmUrn  v.  Gietf,  M. 
1831.  166 

Bail  above'  having'  btetf  pat '  il^  the 
defendant,  who  resided  at  Binnimg" 
kam,  became  bafitarppCi  fOid  surren- 
dered to  countrv  commissionera; 
and  on  affidiivit  drtbeincoDvenieiice 
to  them  of  attending  the  bankrnpt 
in  prison  in  Loaiiaii'or  at  Warwick, 
the  time  waa  enlarged  for  hi9  render 
by  (he  bail  till  after  the  day  fixed 
for  bis  final  examination.  Such  ap- 
plication may  be  made  by  creditors 
of  the  bankrupt.  Harris  v.  Atcock, 
K.  1852.  418 

Costs  of  bail  changed  by  judge's 
order  for  that  purpose,  must  be 
paid  befbre  the  bail  cah  justify. 
Jourddfi  V.  Gunn,  E.  1 852.      '41 1 

Costa  of  bringing  bail  ap  to  justify 
allowed  Where  they  have  giVen 
notice  of  piitttng'  in  atid  justifying 
at  the  same  time,  accompanied  by 
itfi  affidavit  xX  justLfication,  itad 
after  exception  ^uend'  to  justify, 
4nd  a^e  noi  opposed.  Bcnvman  v. 
Rmeitand  anatier,  T.  1853.  74f4 
Affidavit  of  j[tistifi(^atl6n  of  ball  svi'oni 
in  the  country,  stated  the  bail  to 
be  possessed  of  pi^operty,  to  a  cer- 
.' tain  amount,  withodt  fovtb^r  lut- 
ing tha^eadi  of  the  bail  wer^  worti 
double  the  stim  for  Ffai/ch  defeDd- 
anl  was  held  to  bail  abdve  his  o^n 
just  debts,  or  every  0ther  sum  for 
which  he  ihight  bp  then  htd,:  H^ld 
bad,  buttitne  given  to  amend 'on 
payment  of  pliSntiff'li  co^td  6f  the 
day  occaiii6ned  by  the  i^davit. 
D^Hitg  V.  Hutchkison,  E.  183^s 

.    491 

Bail  put  in  may  after  exdeptidn^  and 

on  tbe  day  for  justincation,  tnbve 

fef  time  to  rebder  defendant,  with- 

\  <m  matif^ing,  on  the  ground  that 

'  he  18  in  ctmtody  under  warrant  of 


'commiasimierstff  bankrupt. '  Qibstm 
V.  Wme,  M.  1851.  162 

The  platntiff's^osts  of  inquiries  after 
soffictency  of  bail  are  costs  in  the 
ciuae.    Fame  v.  Munion^  M .  1 851 . 

'  162 

Practice  on  statement  by  bail  that  he 
haa  money. ift  iplatse 6amed.  Ano^ 
styaMM,  Nt  1831.  15§ 

Coi^equences  of  omitting  the  number 
of  the  house  of  a  ball  residing  ii|  a 
plaee  wbere  the  bouses  are  num- 
bered.    Mtdr  V.  Smth,  T.  1852. 

742 

BAIL  BOND. 

{CanceUmg.) 

Where  mesne  process  was  returnat>le 
on  the  firat  day  of  term,  an  appli- 
,  cation  te  deliver  up  the  bail  bond 
to.be  cancelled^  far  a  defect  in  the 
,  affidavit  to  hold  to  1  bail,  must  be 
.made  within  the.  time  for  pitting  in 
bail  obo^.  TSichcr  v«  Co/rga<e,  E. 
1332.  406 

RANK  NOISES,  (LOCAL). 
See  Tbkdbe. 

■ 

BANKRUPT. 

{DeposUioasS) 


See  'B 


VIBBNCB. 

■t 


i     >    . 


BAR.< 

>       See  ActW' 

) 

mfcLs  ,aKd  notes. 

hi  an  actibn  by'tMiyee  against  makers 
of  a  pjromissory  note,  it  appeafi^ed 
'    thai  it  ^^adbeen  given  on  an  agree- 
ment by  one  of  them  to  buy  crops, 
'  &c.  from  an  outgoing  tenant.  The 
'note' when  made  was  handed  to  a 
'  third  persoti  to  be  attMted  by  khn^ 
'  and  -Mid  ^xMi  tb  th^  {Aiitttiir  on 


t^«8 


tKDEX  Td  TItE 


!^'  b^hMton  'thfkt  poa^Mfon  of  the 
''prertiise^  iliMild  he'giv^fi  uf^toone 
"f>f  Hie  defetidanfi  t^  ntxt  morn- 
' '  ing,  bat  tfint  the  "plaintiflT  was'  to 
*  hold  the  hbo^e  fyr  three  or  fbur 
"  weeks,  payfng'one  shilling  h  week 
Ipent:     Tiere'wAs  evid'Mice  i>f  a 
"Verbal  refiMfll  by  (kintifToh  the 
"  'Tkexi  tnorafng  to  give  ttpposse^sibn, 
but  the  defendant's  eattle  we^e  «ten 
on  the  land  On  that  day  and  f  e- 
iMined  there.    Possestfion '  of '  the 
house  was  not  obtained  till  three 
^'  wedta  after.    The  note  when  pro- 
duced did  not  appear  to  have  been 
'  Mesfed,  and  there  wAs  no  evidence 
how  the  plaintiff  had  got  posses- 
sion of  it: — Held,  that  as  no  act 
was  shown  to  have  been  done  by 
the  pbintiff  to  keep  poasessbn  of 
the  land,  the  jury  roight  rightly 
conclude  that  possession  had  oeen 
delivered  up  according"  to  the  con- 
)dition;  ana  that  the  tnfsconduct  of 
'^  the  bailee  of  the  note  in  withhold- 
ing his  attestation  to  it,  or  not  de- 
l^v^inr-  it  to    tjhc    plaintiff,  was 
no  defence  to  the  action  thereon. 
JBvan^  V.  M&rgm   tmd  6ther$^  E. 
1882.  896 

A  bin  «f  «xehange  is  drawn  requir- 
'ii^  paynient  to  be  made  at  a  par- 
ticular place  mentioned  in  the  bo4y, 
<iie.  m  London.    The  drawee  ac- 
(QeptB,  payable  at  a  banking-house 
,  ^tilek«,  y'm*  at  j4Hei,  Loyd^  &  Co. 
without  further  expression :— «Heid, 
that'presentment  t<>  the  acceptor  at 
the  puupe  named  in  the  accq>taffice 
wkis  neceatatyto  chiarge  the  drawer. 
Gibb   V.   M^her  and   othefSj    H. 
ll^^w  189 

A  rule  waa  granted  to  compute  pi'iD- 
'«i'pid  and  interest  on  a  bti^or  ex- 
change lost  since  declaration  thef  e- 
ea,  4m  the  temiS  of •  pn>d«idng  a 
cojpy  ^foK'  the  tnaater,  with  an 
affidavit  that  it  teas  a*  true  copy, 
and  that  fliei^e  wasfio- ifldora^tnent' 
on  the  billitaelfi'  IHigAi  v.  BrtWh, 
H.  1882.  •"  .'•■   .  ■'.!...  :■.  !-   J4H2 


Expenses  o!^  noting'  irtd  postage  m- 
curred  on  the  return  of  an  inland 
bill  of  exchange  are  not  recover- 

'  able  by  the  holder  unless  specially 
hiid  as  damages  and  proved  accord- 
h^ly.  Kendrick  v.  Lonrojr,  E.  ISS^. 

438 

^Quare,    If  a  charge  for   iloting  is 

ih  any  case  recoverable  on  an  in- 

>  land  bill  tidt  tirotested  ?  ib, 

Wher^,  on  a  bill  becoming  due,  the 
holder  agrees  to  receive  another 
bill  in  renewal  of  h,  his  remedy  on 
the  first   is     suspended    till   the 

'  second  is  dishonoured,  as  weH  for 
expenses  fneurred  by  nonpayment 
of  the  first  as  for  its  amoimt.      ib, 

* 

BISHOP. 
SeeCuKATX. 

CARRIER, 
See  Stoppaob  in  Transitu. 

CHARITY. 

Where,  by  an  Ancient  deed,  tempore 
ff€H,  6,  land  was  tanrey^  to  cer- 
tain persons  therein  named  and 
their  heirs,  in  trust  to  apply  the 
yearly  profita  to  several  public  ob- 
jects in  a  partioolar  parish,  and 
lamongotheratothe  relief  of  the  paor 
thevein:    Held,  that  the  wholror 

'  part  of  them  nnay  be  appKl^tq 
building  il' school  house  and  e^a^ 
oatinff  die  poor  ehMren  of  that 
pariah.     WUkinwn  v.   Mtt&n^dnd 

^  otken,  T.  18d«.  544 

Where  the  whole  number  of  exist- 
ing trustees  k^sembled  to  eleei  a 
achoolmaster :  Held,  that  the  act 
of  tth«  majonty  is  to  be  considered 
the  act  of  the  whole  bodj,  for  the 
trust  to  be  peKbivned  ia  of  a  pob- 
.  lie  nature^  and  ^eNi^Ar,  tliait  tHiere 
•  ih«  eoneurreti  *aiid  'fwv  (KsBeoted, 
>buC'did<fR>ri»es  ow'thht^iitaaf^'it 

' « is  «  cancunieiit  eioetiM'by  e^   «6. 


PI^KqEmNa  CAAB8. 
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A  schoolmaster  elect«4  by  &  maiori i^ 
of  trustees  at  a  meeting  of  the 
body,  cannot  be  dismissed  except 
at  a  similar  meeting.  IVilkmw  v. 
Malin^  T..1832.  i44 

A  mistake  in  a  deed  in  a  statement  of 
the  then  occupier  of  premises,  will 
not  vitiate^  if  tb^  des^iiptioa  of 
the  parish  is  the  same  aain^^  former 
conveyance  of  same  premi^ea^  and 
the  intention  to  pas«  the  sama  pro- 
perty is  clear.  .  ib. 

A  statement  in  pl^ding  that  a  school- 
master was  appointed  on  the  tei;ms 
of  a  salary  of  40/.,  and  a  residence 
in  the  school-house,  is  satisfied  by 
.  the  salary  being  %QL  a  year  to  him- 
self for  teaching  boys,  and  the 
same  to  his  wife  for  teaching  girls,  ib. 

COGNOVIT. 
See  Pa^^pcic*. 

COSTS. 

If  costs  are  directed  to  abide  the 
event,  neither  party  has  the  costs 
of  the  first  trial  if  the  event,  of  >  the 
second  differs  from  that  of  the  first. 
Camkam  v.  FUk,  M.  1831.  155 

In  Exchequer  a  rule  for  costs  of  the 
day  makes  itself  absolute  junless 
cause  be  shown  on  or  before  a  cer- 
tain day,  and  cause  cannot  be 
shown  after  that  dajr.  Swtt  v. 
Mar^hiU,  M.  1831.  176 

The  reasonable  oosts  of  serving*  a 
notice  of  taxation  on  a  defendant 
residing  in  the  country,  aad  hqv- 
ing  no  attorney^  will  bo  allowed, 
and  ace  not  to  be  restricted  to  thi^ 
charge  for  a  letter  by  post.  Thfirpe 
V.  Worthy,  £.  1832.  489 

Three  defendants  being  sued  in  tres- 
pass for  assault  and  fblse  imprison- 
xoent,  appeared .  by  the  same  at- 
tojcney«  but  severed  in  pleading. 
The  same  evidence  was  adduced 
for  all,,  with  the  ex^cepjuon  «f(one 
witness,  who  was  caUed  fiw;  oao  of 

VOL.  II. 


.  tliam  sf»para|ely»  ope.of  tboDft  being 

.  agquittedz-^-^Hcld)  that  be  ivaa  en- 
titled on  taxation  to  receive  from 
t))e  plaintiff  his  aliquot  proportion 
of  the  costs  iapurxed  by  the. three 
on  their  joint  ^retainer*  as  well  as 
the  Gosiis  he  bad  separately  in« 
curredy  on  ..satisfying  the  master 
that  he  was  not  indemnified  by  the 
oth^r.defehdanta.  Griffiths  v.  £y- 
uaston  and  others^  T.  1832.        757 

Costs  under  43  G.  3.  c.  46,  s.  3. 
See  Aaa^EST. 

Costs  of  petition  against  .return  of 
M.  P.    See  PAfLhiAMEffi, 

Costs  occasioned  by  jujpor's  delanlt. 
See  Tbjlu..  . 

Costs  of  bail.    Sc^  Bail. 

COSTS  OF  THE  DAY. 

Affidavit  ic^  support  of^  motion  Sot 
cosU  of  the  dfiy,  £qip  ppt  proceedi^ 
to  trials  aHowed  to  be ,  amended. 
Larkaiy.  BaoiU,  T.  183?,        746 

■  ,  «         « * 

COURTS  OF  REQUESTS  ACT. 

By  the  Bradford,  Mdksham^  &c. 
court  of  .requests  acts,  3  G,  3.  c. 
19.  (local)  and  47  G.  3.  sess.  iBw  c. 
xxitix^  any  debt  or  debts  owing  or 
due  to  or  claimed  or  demanded  by 
any  person,  whether  resident  with- 
in the  jurisdiction  of  the  court  or 
not>  and  for  which  debt  or  debts 
be-  should  demand  any  sum  not 
eiLceediog  5^.  from  any  person  re- 
aidii^  or  living  within  the  jurisdic- 
tion, are  to  ha  sued  for  in  that 
court.  The  latter  act  extended  the 
local  limits  of  the  jurisdiction,  and 
increased. its  amount  from  40f » to 
5/.  providing  that  a  plaintiff  suing 
in  any  other  court  for  a  debt  reco- 
verable under  that  act  should  not 
be  entitled  to  cosu,  notwithstanding 
a  verdict  in  his  favour. 

Tiie. plaintiff  sued  in  the  Exchequer 
.for  5/.  lOf.  for  wock  and  labour, 
and  ailer  conflicting  evidence  had 

3  £ 
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»  vtrdkA   for  i/.  10|l  wainst  a 

d^&ndjwit,  resident  witbii)  tne  above 

. '  juriadiotion  >-4Ieki,  diat  the-ivora 

**  demand"  mutt  be  intended  to  be 

**  rightfol  demand^'*  and  that  the 

^  •. .  amomit  recovered  by  verdict  in  the 

\n    ai^)erior  court  being  in  general  the 

f>     aAandard  by  wbieh  the  jurisdiction 

It  ^  of  a  oourt  of  request,  otherwise 

\\    capable  of  the icaufe,  ja  to  be  de«- 

^    r  cidedi  a  suggestion  should  be  ent- 

t  r    r.  ^lred  u>  deprive  tb^  plainufT  of  his 

^  coAtSt  notwitbatandi^tbB  pl^intiflT. 

might  have  been  unal/la  to  compel 

r. .  t<be   attendovce  before  the  Ipcal 

court  of  witnesses  resident  out  of 

the  jurisdiotjon  t  no  fact  that  the 

plaintiff^s  case  had  miscarried  from . 

that    circumstance    being    atated. 

Drews  v.  Coles,  T.  1832.         503 

A  plaintiff.  rfSKVng.  in  any  part  of 

Englandy  wlio    sues  a   defendant 

resident  iv  B^h  ih  any  other  court . 

,,r  •    than  the  oo^-t  of  rei^^uests  eeta- 

y  •  {.blished  there  by  ^  G.  3.  c.  67, 

..^  .   and  recovers. less. than  1^/.,  may 

r.     be  deprived  of.  his  cpsu  by  sug- 

VI     xtgeiftioo  on  the  rolL      Grqham  v. 

y,,    Rnmm,  H.  W3S.  .,  .;    309 

-    ^  CREDIT. 

See  GoARANTE?. 


,    CURATES. 

n  t  .•  i4?P<imtm^niof.) 

An  incumbent  regularly  resided  on  a 

benefioeocvfkaiimig  jQ[V)re  than  500O 

inhabitants,   ana  performed  duiy^ 

(h  rrf  writhe  efaunsli,  Moehr  vasitke  Anly 

bi '.  'plaee  of  wnrttbip> thereu v ?  fiy/requi«< 

^:  f   iiitieD  ^of  tiK  iKkhop^'  madr. 'under 

c>.  1    ihe  anthoritjT  <'f'  57nGi<^-3v)«.  9|9» 

'-:■    ■»  50«  and  atalitt^'  ^  on: 'his  o^n 

' '    Mnwferiedge)  tliatnhe>  dotoeanof  tpe  i 

n; 'I    boiefioe    an"  inadbqnately}  p^r-. 

'    '•  •  foi'med,"  lie  was  eionished^ha j  if 

J    - .  he-did  nornamiMite>ai*  curate  wjtk 

'    -^  tto  stipend  named,  a  «iraiejwould 

-be^appoiBlediby  the  bisheyw^   T^e< 

{    requisitioB  not  having  beea  cofi«i 


K'  I 


plied  with,  the  bisiiop  appoiiiied  a 
curate;  and  on  ibe  incumbent's 
refusal  to  pay  his  aalary,  aequea- 
trated  the  benefice  for  pa^fmept  of 
the  arrears: — Held,  that  the  re- 
quisition was  in  the  aatmre  of  a 
judgment  affecting  the  character 
and  property  of  tlie  incumbent, 
and  therefore  that  no  opportunity 
having  been  afforded  to  the  incnm- 
bent  to  show  cauae  againat  tbe  is- 
suing it,  it  was  inauffioient  lo  gnrand 
the  bishop's  subaequent  proceed- 
ing; and  that  the  incav^nt  was 
entitled  to  recover  from  the  se- 
queatratora  the  ftfofits.  of  .bia  be- 
nefice received  by  them  as  ^udi: 
— Held,  also,  by  two  barooa,  that 
57  G.  3.  c^  99«  a.  ^9.  only  apfdies 
.  to  benefices  where  there  is  a  plu- 
rality of  churches  and  chap^ 
Tie  Honourable  W.  R.  Ci^  clerk, 
V.  QkUd  aad  Qnotker,  T.  I83i  689 

DAMAGES. 

See  jStag  v.  RMbraugk  468 

Remittitar  of,  where  judgment  by 
default  in  debt  on  a  {remedM)  sa- 
tute.    See  PARLiaiauiT. 

DEED. 

.    .  {Ccnsiruciion  of.)' 

General  woads  in  a  dfed  fpUowing 

particular  words  apeeifieaUy  de- 

^  aeriMag  and  enumefMtng  a  certain 

'  house  and  dosee ,  aMYI^iHaldkd  and 

'    linked  thereby.  <      .v 

In  l«a6, JF^iMMfilf^  a  teaent.in  tail, 

eutfeiied  a  recovery*  «ml  aia|ed  in 

•ihe  deed  to  maiiea  mnantto  the 

pvsDoipehis  (mention  t»  cut  #ff  tbe 

•enttnl  of  ihecapilalmansioii  ^Mise, 

tefMSment;  llnds,    frc.  fAerrinc/Irr 

pariirmimrU^  meHtw^ed*      Hm  then 

<  described  the  properly  ^oamreypd 

•«a  '*  all  tlioae  the  tapHal  i^nsion 

•1  bouilei  aaeeaiu^  6r  teneneM,  with 

'  .th»  ^emndi^^utHpffioM^^  pirdens, 

•   >yifetatiOMo  andhd  befedtenenu 


MtECErtirO  CASES. 
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^beiwiiiit^  Mong^,  emiMMmlt 
dilM'or  kbdwn  by  the  nMiie  or 
C^n  CVMfA,  Bttiiat^  &c.  and  also 
eight  lieKli'*  (staring  the^  tiames) 
^  parti  and  parcels  of  tke  demesne 
landt  of  Cerfn  Co6h,  ttfgHher  witb 
M  and  arnffular  houses,  ItrndSy  &c. 
&c.,  hereditiimems  atid  sppurte* 
tianees  whatsoeTeir  to  the  said 
«a])hal  messuage,  tenement,  lands, 
hereditaihents  and  'premises  apper- 
tidning,  Are.  w  ifiS^rbWitlir  set,  lei, 
arc."  The  Cefk  Cock  estate  conr 
'  aiated  of  the  mansion -honse  with 

'  %he  above  t^ght  fields,  and  al^  of 
five  other  fields,  containing  about 
•  fhitty-foilr  a^res,  the  property  in 
dispute,  as  welt  as  of  a  corn  gri$t 
irrill,  called  in  a  previous  settletnent 
of  17«9,  *  MtHn  y  Cefn  Coch,  with 
the  lands  thereto  belonging,*'  and 
a  A^ing  tnill.  MeHn  y  €^n  Coch 
'  was  surrounded  on  three  sides  by 
the  five  fields  in  question,  but  thie 
lands  originally  thereto  belongir^ 
were  only  eleven  acres.  The  whole 
Cefn  Coch  estate  was  cultivated  by 
ThMUuM.mxitnMt  to  WHXuanM. 
lor  many  yaata  before  wtA  after 
1816,  and  new  purchases  of  conti- 
guous land  made  from  time  to  tinbe 
by  William  Af  .  were  also  cultivated 
by  Thomas  M. 

In  \^Mi' Thottias  M.  suffered  a  reco- 
"Very  of  prefnises  'described- ni  tbe 

*    teeoVery  .deed  las  "  idl  that  water 

"  com  rtntlwith  the '  apfwwwiancei 
>e«flled  M^Hm  y€^n'  (QoeAjarid  the 
lands,  &c.  belonging  thereco/called 
'W knoi^nby  the namli of  T^Jddyn y 
F^UnCefn  C9tfA,"'(i'C«  the  house  of 

'  the  mill  of  Csfn  Cbch,)  and  of  the 
fulling  mill  and  «•  all  those  five 
>  <ficdds}  elosea  or  pateela  of  faind  or 
ground^  part  of  jlycWyii^&e^efoiie- 
aaid,  siluaie  &c^  eoBcaiQing  by  es- 
timation  tbirty-fonraei'et  orthere*- 
«boae."  In  I819,4tibe  death  oi 
WiUimn  M.,  Jhmem  M.  entered 
cli#  Foac  of  the  preBStea>^  except  the 
maniKMi  homa  of  Cs^  ihck  apd 


''(he  «'ght  'fields r^IMd,'€Haenot- 
withstiihdirtg  the  gerieralwoMs  in 

'  the  dee»d  e?  1816,  only  the  tfian- 
sion  house  of  Cefh  Coch  and 
the  eight  fields  partrculaily  de- 
scribed passed  by  that  deed,>  and 
am  the  other  five  fields,  fitrt  of 
T^ddfftt  y  Pchn  Cefii  Coch,  ^ssed 
'  by  the  deed  of  1824. '  Doe  iiK  Ann 
Meyrkfk  t.  Mary  MeyHdlc{  H. 
l^St.  178 

Mistake  in  a  deed  in  a  Matetetot  of 
the  then  occui^et  bf  premiseiii  See 

CftAEltV. 

Producing.    See  Padl>oc!Nd'4)BBD. 


©BVISE. '        •■• 

'  •  I  ♦ '  I '  I',  I 


(Jrf!egiilar>y 

l!Fhen  a  di^trMs  it  tfold^  VT^but  the 
previous  arppraisettlent  df^ebt^d  by 
•  «  W.  h'M.  irets:  1.  e.  5.  k"«,  the 
party  distrained  on  can  only  reco- 
ver the  valu^  of  the  gt>ods  mnus 
the  amount  of  rent  due,  but  may 
recover  the  special  damage  sus- 
tained by  stidh:  illegal  sale.  Brig' 
gins  V,  Goode  oncf  ojAtrSy  £.  1882» 
— *47 ;  Notts  V.  Curtis,  449,  n. 
S-  P,        j  .  ,  , 

Evidence  in  an  action  for  excessive 
distress;     Dighy  V.  Cure^      264  n. 


DISTRINGAS. 


'i 


« 

M 

t 

t   . 


venire  iosoed  againat  a  iMsband 
whi  was  abroad  for  goods  supplied 
to  hia.wiSp  in  her  aepante  trade  was 
served  at  her  house,  and  on  the 
retuno  a  distringas  iasued,  accord- 
ing to  'the  practice  of  the.fixche- 
quer^  to  key  40fi>.  The  levy  waa 
made  oDgooda  in  the  wife's  nouse. 
The  court  act  aside  the  aertice  of 
the  v«aiie,.aDd  the  diatringaa  with 
castas  Hiteheock  V.  Bqdhtm,  M. 
IBdl.     .  159 

3e2 
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r »  'ft. 

T}\ie  r^idence  of  the  defendant  must 

'  Kje  jjtatedf  fft  thfe'affldavfl  fbr  a  dfe- 
'trihgas.       Bor^set   dhd  others    v. 

^  :4M»r»n,  W.  1^51.     ie4.  iJ.  P.  next 

'eas^:  ^  '"'  '•    -     • 

At*  l^ast  \i\)ree  attempts  to  serve  the 

rttr^rtdatit  iwith  the  venire  tntet 

J^^^ppaSLT.     fisher  v.iJtoodwin.'   164 

Wm  gfrinti^d'  tv'here    deifendant   at 

ftotne  "6n  tW6  otit  of  three  times 

'jhat  the  depoi^ent  called.     Hohlyn 

'^.Siffipsm.  165 

»ty  •  Vh^e  there  itere  three  calls,  aad 

fcw^s  shoMrtg  that  defendant  avoid- 

■  "od  the  servfe^.  'Lat6kman  v :  Vtoss, 

S&,'^hete  it  trai  Sword  Atti  dt^fendaiit 
TIad  bt*eti  seert  \n  the  neighbotir- 
''l/^od.'    Afionymats.  tt. 

S1Ai6^'7&  8G.4.  c.  71.  the  court 
'wiirriot  rtrcrense  issues  on  a  d?8- 
^  tringas  issued  at  common  law,  hut 
will  leave  a  plaintiff  to  proceed  at 
his  own  risk  according  to  the  com- 
mon fiw/su^^^ng  it  still  to  exist. 
n'afson  V.  Locke,  H.  183«.        2)2 


,1/1 


.'i; 


.  li 


DOWER, 


Where  ,in  dpwer  mde  nihil  habct  it 
;.,)fis.  ^.uggested  on  the  record  by 
,,.^ep3;^n4ant,.  that  h«r  husband  died 
f .  f(ei'sed  ,  pi  tlie  tenements  out  of 
.^jphl^bslie  clajmed,  her  dower,  but 
,,,lhe jury,, only  foupd  that  the  hus- 
iJbapd  «ad  kduring  his  intermarriage 
i^^b^^n  seized  thereof  in  fqe :— Heul, 
,,,in,  an  action,  on  a  bond  of  indem- 
l„pit^  yyhicb  tlie  obh'gee  (the  tenant 
J  ,ir\JEbei  fiction  of  dower)  might  sus- 
,,jjtjvin  ^)y  legal  ouster  from  any  part 
i^^,9f.the  tenements, that  damages  and 
/^sts  paid  by  him  to  the^emandant 
,,  co^ld  i?9tbe,recpveredoi^such  bond,, 
.,  iS(^i7fJ/c,if  a  plea  of  tender  in  dower 
fipie^,  not  qqntajn  an  .averment  that 
iroip  ^he  death  of  the  husband/  the 
^tenant  had  aiwalys  been  ready  and 
^ipjpg  to  renflerj  dower  to  de-j 
mjtnd/iD^a^e  \YbuJ4  not^e  deprived 
of  befi'r^ght' fp,  .Vecoyer  /damages 


TO  THE 

under  stat.  Mertqn,  though  she 
confessed  the  plea.  Jones  v^Jts/hes^ 
T.  1832.  531 

In  February  1816,  a  marriage  was 
had  between  two  minors  by  licence, 
and  without  consent  of  parents. 
A(br  cohabiting  till  June  1816, 
the  owner  of  the  house  where  they 
lodged,  compelled  the  husband  to 
leave  it  fbr  nis  misconduct.  The 
husband  nev^  lived  with  bra  wife 
after,  and  died  ih  October  1^17. 
Shortly  after  they  separated  iie  on. 
Several  occasions  declared  he  never 
vrould  live  With  h^  again,  giving 
as  one  reason,  that  she  was  not 
hia  lawful  wife.  Some  evidence 
was  given  that  after  the  separation 
'  she  bad  received  small  sums,  which 
were  ultimately  allowed  out  of  the 
rertt  of  the  husband's  lands,  bat 
whetlier  by  his  directions  or  not,  did 
not  distinctly  appear : — Held,  that 
these  perSbns  did  not  live  together 
as  man  and  wife  till  the  naan*s 
death,  so  as  to  make  the  marriage 
.valid  within  the  retrospective  efibct 
of  3  G.  4.  c.  75.  s.  2.  P<w2r  v. 
Poo/e  and  others^  M.  1831.  76 

On  the  husband's  death  his  devisees 
entered  on  his  lands,  and  con- 
tinued in  possession  till  3  G.  4.  c 
75,  passed,  and  for  five  years  after, 
without  claim  of  dower  by  the  wife. 
Semble^  had  the  marriage  been 
rendered  valid  by  s.  2,  their  pos- 
session would  have  been  protected 
by  3  G.  4.  c.  75.  s.  G.  i6. 


.     EJECTMENT- 

Affidavit  of  service  in  ejectment 
must  not  qualify  the  possession  of 
the  tenants  in  possession,  by  stating 
service  on  them  as  executors;  Doe 
y.Roe.M.  1831.  158 

Rule  nisi  for  judgment  against  the 
casual  ejector  refused,  where  the 
declaration  had  been  accepted  by 
.aa  attorney,  not  9»  tbe,,jg|f  ,q(^.ihp\ 
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ISS2.  4119 

If  notice  to  appear  in  ejectment  be 

served  in  one  term»  jvidgoient  nnay 

he  moved  for  against  tbe  casual 

ejector  in  the  next  termi  being  is- 

.  sviable.    Dof!  v., Roe,  T.  183^.  7?A 

One  rule  for  judgnoent  ag^^inst  the 
ca6ual  ejector,  tbough  several  t,e- 
nants  in  possession  had  been  served 
with  ejectments^  Doe  v.  Roe,  T. 
183i2.  .  724 

When  an  elegit  creditor  brings  eject- 
ment against  a  debtor,  whose  pri^ii 
J^acie  title  to  tbe  whole,  prpperty 
sought  to  be  recovered  is  proved, 
it  is  incumbent  on  other  parties  in 
possession  as  under-tenants,  or 
otherwise,  to  show  their  better 
title,  (e.  g.  by  tenancy  anterior  to 
the  judgment,  or  the  like,)  or  the 
elegit  creditor  must  recover.  Doe 
d.  Evans  and  another,  v^  Ojoen  and 
others,  M.  1831.  149 

Service  of  declaration  in  ejectment 

on  the  wife  who  merely  admits  tbe 

receipt.     Doe  d.  Briggs  v.  Roe,  H. 

.1832.  n\ 

Service  of  declaration  in  ejectment , 
on  persons  not  named  therein  as 
tenants  in  possession.  Doe  v.  Hoe, 
H.  1832.  280 

Jjease  by  mortgagee  and  ef^ecutrix 

.  of.  mortgagor.     jMtortgagee  denus- 

e^d^  and^  the  executrix  5r  mcprtga- 

f^or    demised    and    confirnjed: — 
[eld,  that  it  operated  as  the  de- 
mise of  mortgagee,  and  the  con- 
firmation of  the  executrix  of  the 
mortgagor;  and  ,tbat  a  re-entry 
under  a  power  'reserved  for  that 
purpose  "  to  them  or  either  o^ 
•them,"  enured  to  revest  the  former 
estate,  aiid  to  give  th«  legal  estate 
to  the  mortgagee.     Accordingly  a 
count  in  ejectment  for  a  forflbuure, 
laying  the  demise  in  th€f  two  joint- 
ly, was  l^eld  not  sustainable.    Doe 
'  d.  Bttrhcy  and  others  v.  Adams;  H. 
i8'32'.  Sf89 

Leasehold  w^ns  beqdeathed'td  A:  in 


e 


trust  to  pej;rait  ai^ft,  auSeT.  B.^  .Mi< 
.widow  of  t^st^vtor^  tp  have*  t^, 

,  ^d  receive  the  rents  during  her 
life  or   widowhood,   and  on  J&fr 

„cleatb,  pr  reriparriage,  ,in  ,trust,  t^. 
sell   and  divide  tbe.pro^uc^.  bp- 
tween  C  ^4  A  ^•^^''^jj  ,^ws- 
A.  the  trustee,  B^  th§  widow,  ^S^/ 
C,  the  sqn^  joifli  ip  a  h^^se^tp.fi. 

.  for  the  residue  of  ^e.  t^fq,  iye 
rendering  rent  to  B.  ta^i  C,,,wip 
pow^r  of  re^enfry  ^p  4-,  P'^^^t^. 
C„  the  survivor  of  t)ieD(i;^iandjthe 
executors  of  the  suryivoryj , 'Jf?© 
widow    B.   survived    ji : — Held, 
that  tbe  1^  .estate  ifi, ibe.}^^r^^ 
told  vested  in  A-  only,  ap^i  t|p>fu^- 
fore  that  the  poWer  .of  rej-.^ify 
reserved  toB,  could  npt  )^  ex^^-.^ 
dsed  by  her..    Doe,  4,  4<«'^/V. 
Goldsmith,  T.\S^2,,         .       7,}0 


I  t 


t '  •» 
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EIiECTION.OF,M.P..a..r, 

Where  the  committee  of  a  candidate 
at  an  election,  opened  a  public 
bouse  for  vdtei-if'infhis  interests, 
and  some  supporters  of  his  sub- 

"sequently  gave  orderrf  fflerfe'V"i>" 
their  own  credit,  fot  rfcffi^AittejAts 
to  be  snp)[)lied'  a^  well'  t6"cetWin 
voters  for  liitti,'as  to  othe^'^iflio 
liad  no  votes  t-Hdd,W'J!he 
case  did  not  com^  vrtt}iln'"(|he 
treating  act,  7  &  8"Ik:' ^>ti^  4. 
wbTch  pttmied'  igdirist'^a1ifs"*of 
treatirig  dofte  Yff  'th3=  can^iflitd,'  'or 
some  person  icting  rot  Kirri'iihd 
on  hi8l)ehalf:  \-iz.  by  hl^  cWfri^W 

'  w5th  his  privity,  ih  t>'i*dfef  t(i\}e 

elected.      Hughes  ^J'flfarshaWHnd 

,  others,  f>i!  iS^Jll      '";""/'  '1^4 

Giving  refteshments  to  .' ^im'.' in 
order  to  procure  ati  Hdct?on  i^an 
offence  at. common  la^  as  bHV^y, 
and  the  party  su^plji^'g  tKeiVi  ddn- 
not recover.    ',  /   '"''i^. 

Sembtcy  moderate  aritf  n^cewSiy  'i'e- 
.     fi;eshtnent\'  iVi'dy''be*'lWflislipd  to 

'  voters  cbhifhj^frim  k^Jlstahce.    16. 
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ELEGIT. 
See  Ejbctmbnt. 

ENTRY,  (RIGHT  OF). 
See  EjscTUSNi. 

■ 

'  ERROR. 


A  writ  of  error  stied  out  on  27  EL 
c.  8»  after  12th  October,, 1831,  is 
coram  nonjudke.  Gurne^  v.  Gor- 
don, m  Error,  M,  Uai.  Id 

Afl^r  judgment  in  K.  &  on  writ  of 
-error  from  C.  P.,  iio  writ  of  error 
lies  to  the  new  comrt  of  error 
erected  by  1 1  G.  4,  and  i  IV.  4, 
e.  70.  g.  8.  KkketU  t.  JLeimt,  m 
Error,  M.  1831.  15 


ESTREATS. 

Where  the  amount  of  estreats  to  be 
certified  by  clerks  of  the  peace, 
4own  clerks,  &c.  to  this  court,  is 
.under  W.,  they  may  verify  the 
.iretum  or  certificate  by  affidavit 
without  QpQunissioa  or  personal 
appearance.  Ex  parte  TomUvs, 
W.rl33l.  .  176 

■ 

'  EVIDENCE. 

^{DeolarMtioHs  cf  AuciioH€er4y  see 
i  \*'  '         . Auction.) 

pjeposition^  taken   before   coramis- 
'^pjoners  of  bankrupt  are  conclusive 
"^  evidence  of  the  bankruptcy  under 
J^  Geo:  i:,  c.  10,  s,  92.  thdugh  the 
,  cc^bversion  for  which  the  assignees 
/^prpceed  shall    have   taken  place 
after  ibe  act  of  bankruptcy ;  for 
the  .bankrupt  might  have  sustained 
an  action  up  to  the  time  of  issuing 
a  cpmmission,   and   if  after  that 
J  event  the  assignees  should  recover, 
[  jp^ments  to  them  by  the  defend- 
ant would  be  protected  J)y  s.  94, 
in  case  the  commission  should  be 


aftorwards  superseded*  /os»  fi- 
mgnee  of  Sukkrcropp  t.  AfvAsty, 
H.  1831.  285 

To  prove  the  defendant's  admisuon 
of  a  debt  due,  the  plaintiff  pro- 
dueed  a  book  oo&taining  a  written 
entry  signed  by  the  defendant, 
but  which,  being  couched  in  the 
terjn^  of  a  promise  to  pay,  was 
rejected  Dor  want  of  &  stamp  :— 
Held,  :tbat  a  verbal  adnaisaion  by 
the  defe^ndaat  of  the  aip9ant  of 
.^the>  debt  due  from  him  to  the 
plaintiff,  and  made  before,  or  cp- 
temporaneously  with  hia  signinff 
the  entry,  was  prpperlj  admitted 
in  evidence.  SingleioHt  executor^ 
V.  Ballot,  £.  1832.  409 

EXECUTION. 

A  plaintiff  cannot  act  upon  two  con- 
current writs  of  CO.  sa.  andjl-^a. 
at  the  same  time-     Thus  where  a 
JL  fa,  and  CO.  m.  having  iasued 
together,  a  small  sum   only  was 
obtained  on  levy  under  the  former, 
and  waa  swallowed  up  in  the  land- 
lord's rent  and  expenses  of  exe- 
cution, and  before  returning  the 
Ji*fa^  the  defendant  was  taken  in 
.  execution  under  the  ca^  «a.;  he 
was   discharged  out   of  custody. 
Hodgkini^n  v.  fFalky,  M,   1831. 

Irregularity  in  an  execution  in  si^n- 
i^g  judgment  and  seizing  go^s, 
without  delivering  a  copy  of  (he 
bill  of  costs  or  giving  a  day*s 
notice 'before  taxing  it,  ^uat  be 
complained  of  promptly.  Where 
ten  days  intervened  between  ike 
seizure  of  the  gooda  and  die 
striking  of  a  dddtet  againat  the 
defendant  without  any  step  t»«et 
aside  the  exeeution,  k  was  Md 
that  an  appKdttion  for  that  par- 
pose  afler  chat  time  (the  dewttd- 
'ant*s  bankruptcy  baying  tmer- 
*  yened)  was  fnd  ktte,  lAid  'that  ^ 
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EXECUTOR  AND  ADMINIS- 
TRATOR. 

l^bere  the  next  of  kin  joined  an  ed- 
niinistratrix  in  a  mortgage  of  a 
term  possessed  by  the  intestate 
to  secure  payments  of  a  debt 
due  by  the  administratrix  in  her 
own  right,  oh  a  fiilse  representa- 
tion by  recital  in  the  deed  that  a 
pecuniary  consideration  had  passed 
from  the  mortgagee  to  the  admi- 
nistratrix, and  in  ejectment  fi>r  the 
mortgaged  premises  the  jury  found 
a  verdict  for  the  defendants  On 
the  ground  of  fraud,  the  court 
refused  to  disturb  the  verdict. 
Doe  V.  FMnoi  and  athm^  £.  1832. 

460 

One  executor  lent  to  his  co-executor 
their  testator's  money,  taking  bond 
for  the  same,  payable  to  himself 
'  and  his  executors.  The  lender 
died,  and  afterwards  the  borrower : 
— Held,  1st,  that  this  was  a  mis- 
application of  the  assets,  and 
therefore  that  the  personal  repre- 
sentatives of  the  lending  execu- 
tor might  sue  on  the  bond  in 
order  to  exonerate  their  testator 
and  themselves:  ^ly;  that  the 
,  rule  against  circuity  of  action  did 
not  apply.  Gleadom  and  others, 
executor Sy  ^c.  t.  Atkins  and  another ^ 
executors,  SfC.  T.  1832.  593 

■ 

EXTENT  IN  AID. 

After  traverse  of  an  extent  in  aid, 

the  prosecutor  and  the  defendant 

a^eed  to  refer  to  .arbitration  the 

•laount  of  the   debt  due  to  the 

.  ficmnev ;  and  an  award  was  made 

for  payment  of  money  by  defend- 

.«Al .  to    the    prosecutor;    before 

.  which«  hovirpvei',  tl^e  4e&«dant  was 

diackarged  under  an  insolvent  Act, 


having  inserted  )(Ufj<lc^t  ^n  ^^^ 
schedule,  the  crown  being  no 
party  to  tliel^ibreAM  ;'*«»^e  award 
was  set  aside,  and  the  insolvency 
was  h^V^  to  eicoQerate  the  defend- 
ant from  iraDility  to  an  attach- 
ment for  Bot  pf  ribf miag  it.  Rex 
in  aid  of  HoUis  v.  Bingham^  M. 
1831.  46 

FRAUDS,  (STATUTE  0F>    . 

See  Auction — Guarantee. 

A  printed,  <M:^og|ie  of  ^ate  con- 
tained,' amdnjy&:  oKber«>  thift  cfptry  ;. 
— ^"  Lot  6,  T^njacfes .  of  spring 
wheat,  on  the  farther  hiU*"  with 
this  meniorandam  at  the  foot, 
"  the  keep  of  all  the  fields  will  be 
sold  with  the  lots."  By  the  cofi- 
ditions  of  sale  purchasers  were  to 
pay  a  deposit  and  eive  security 
for  the  paynlent  of  the  remaining 
purchase  money  on  the  17th  of 
December  next.  At  tSie  sale  ^e 
auctioneer  verballv  informed  the 
persons  presetit,  among'#faorti  Were 
the  plaintiflTand  deflsndant,  ihat'lot 
6  wasr  nOt  spring  whealC,  aitd'  that 
the  keep  had  been  sold  by  pi^ivflte 
contract.  Plaintiff  bought*  th^llbt 
and  the  auctioneer  inserted  ^Bis 
name  in  the  sale  book  as  pur- 
chaser. Tho  plaintiff  and  defend- 
ant afterwards  desired  the  auc- 
tioneer to  set  down  th«  lot  to  the 
defendant  as  buyer,  and  to  send 
in  the  account  to  him.  The  auc-. 
tioneer  thereupon  wrote  llie  defend- 
ant's   initial,    X.  opposite  to  the 

.  ^pt  in  the  sale  book,  and  in  'die 
same  line  with  the  name  of  the 
plaintifK  .  Defendant  asked  if  he 
should  give  security  to  pay  for  ttie 
crop  on  the   17th  of  December^ 

?ccording  to  the  conditions  of  sale, 
^he  plaintiff  waived  taking  it,  but 
received  the  deposit  from  aefend- 
ant.      The  crop  was  destroyed  in 
^  few  days  afler  the  s^e,  and  die 
^  dejfehdant  refused  to  nay  the  rest 
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of  the  pufohM  tnaHey :— Held, 
that  as  the  auctioneer's  declarations 
at  the  sale  wouM  not  be  evidence 
to  vary  the  printed  particulars, 
had  an  action  been  brought  by  the 
original  seller  against  the  plaintiff 

'  as  Duyer,  so  they  woold  not  be 
admissible  in  an  action  by  him  as 
seller  under  the  original  condidona 
of  sale ;  and  the  court  refused  to 
set  aside  a  nonsuit. 

Keep,  e,  g.  growing  grass  of  fields,  is 
an  interest  in  land.     SheHon  ▼• 

-    Lftius,  E.  185£.  420 


FREE  WARREN. 

Kiag  JtffiKit  the  First  granted  to  Sir 
JL  T.  the  king's  manor  and  town 
of  A>f  the  king's  hundred  of  A.^ 
with  its  rights  and  all  other  things 
to  the  said  manor  and  hundred 
belonging,  with  a  clause  that  he, 
his  heirs  and  assigns,  should  for 
ever  thereafter  have  free  warren 
and  free  chase  in  all  their  demesne 
lands  in  the  hundred,  manor, 
town,  tenements  and  hereditaments 
aforesaid,  and  in  all  other  lands 
and  woods  heme  in  the  same  hun- 
dred, manor,  £c.,  although  the 
same  danune  lands  and  other 
lands  or  woods  should  lie  within 
the  king's  forest.  Thete  was  no 
recital  of  any  intention  to  grant  a 
right  of  free  warren  de  naco : — 
Held,  that  the  word  demesne  only 
applied  to  those  lands  of  the 
manor  which  the  lord,  as  such, 
either  actually  had  or  might  have 
propriis  mantbm;  and  therefore 
that  no  right  of  free  warren  or 
free  chase  was  conferred  over  the 
lands  and  woods  of  the  crown, 
within  the  hundred,  manor,  &c. 

;  but  on^  over  the  Iand%  &c 
therein,  w^ich  the  grantee  had 
as    lord    under    the    description 

'  of  his  detnesne  lands,  and  over 
tmy  tenemental  lands  which  he 
tlten   held   in  fV<e,   either  of  the 


kiBj^.  or  qflaiiyolofcd  iwiOjinr  the 

Jimita   meoMaedinn   iStm^  gnnt. 

AOwmof  QemetwL  v.  Panams.  H. 


GUARANTEE. 

A  guarantee  stipulated  that  ^  tie 
]^mniiffs  uould  give  credk  to  A.  the 
defi^ndants  would  be  responsbk 
that  his  payments  sliould  be  regu- 
larly m8fde:-*Held,  thac  the  word 
'*  credit,"  did  not  mean  the  credit 
usually  given  by  dealers  in  apar- 
tientai*  trade,  but  a  reasonable 
credit  according  to  the  terms  on 
which  the  parties  should  i^ree  lo 
deal : — Held  also,  that  this  was  a 
continuing  gnarantee  witMi  the 
period  fixed.  Simpwn  v.  Mankg^ 
M.  1831.  86 

A  written  guarantee  by  whidi  defend- 
ant engaged  to  pay  for  aD  the 
m&  which  might  be  consumed  at  a 
Oieatre  during  the  time  it  was  oc- 
cupied by  A,^  and  also  to  pay  for 
all  arrears  winch  might*  be  then 
doe,  is  void  as  to  the  arrears,  for 
want  of  sufficient  consideration  ap- 
parent on  the  face  of  the  instra- 
roent ;  but  the  amount  dure  fbr  gas 
supplied  subsequently  to  the  date 
of  the  guarantee,  may  be  recover- 
ed under  an  mdelnMus  count  for 
goods  sold.  Ward  v.  Benson,  M. 
18S1.  9$ 


HARBOURING  SMUGGLED 
GOODkS. 

See  Smuggling. 
HEIR  AND  ANCESTOR. 


t' 


In  an  acttdti  agtaift  an  heir  on  the 
bond  of  his  ancestor,  for  perform- 
ance of  covenants  m  another  in- 
denture, riens  per  descent  was 
pleaded,  and  the  phiotiff  replied 
under  S&^fV.&M.c.  14.,  that 
the  defendant  had  lattds  in  fee- 
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8iiii|tk' b}i  delcent'iitoni  ihis  uices- 
:  tor  before  the  aeiiott  oommeneed. 
'  The  July  fbuiid  a  vftrdiot  fbr  the 
'  plaintiff,  and  in  pursuance  of  S  W, 
&  M,  c.  14.  8.  6.,  found  the  gross 
value    of  the    lands    descended. 
Xhey  then  in  assessing  damages 
on  tbe  breaches  of  covenantt  (ac- 
crording  to 6  &  9  W.  3.C.11.  8.8.) 
fi^i;ftd  the  amount  at  a  larger  sum 
Uiau  tbe  value  of  the  lands  de- 
scended :-^Held,  that   execution 
icHT  debt  and  coats  could  not  be 
levied  to  a  greater  amount  than  the 
value   of  the    laada    descended. 
Srown  V.  Shaker,  wid  oiherSi  H. 
Xa^.  320 

HUSBAND  AND  WIFE. 

A  wife  was  possessed  of  authority  from 
ber  huaband^  apaper-maker,  to  give 
in  his  absence  certain  requisite  ex- 
cise notices  and  receipts,  without 
which  paper  could  not  legally  be 
removed  from  the  mill,  though 
the  making  it  might  continue.  She 
bad  also  paid  excise  duty  by  his 
authority.  But  it  did  not  appear  that 
ahe  had  any  other  authority  from 
him  respecting  the  manufacture,  or 
to  remove  paper  at  all.  She  after- 
wards removed  paper  in  an  illegal 
manner  and  pledged  it,  stating 
that  she  wished  to  make  up  a  sum 
to  pay  duty  with.  The  husband 
havmg  been  proceeded  against  for 
such  removal : — Held,  that  her 
fbrtnei'  aets  were  evideaoe  to  be 
left  to  the  jury  to  decide  whether 
or  not  the  illegal  act  was  done  by 
his  authority.  Attorney-General 
V.  Riddell,  T.  1832.  523 

IMPARLANCE. 

See  Plsading,  (pem^rrcr*) 

INSOLVENCY. 
'    8e«£xTiiMT  iH  AiDft.    . 


Ifisurance.oQ  ship  ^n^  pfi  bQdvi.&c. 
bp^t.and  otiber  furni^ur^,  of  i^liip» 
fr/^  of  a^eif^e..09.  ship  .unA^n  3/. 
per  cent,  esfcept  ge^ca)^  A  boat 
slupg  on  the  davits  .on  the  qu^i^ter 
was  lost  at  sea»  an4.  ajnojther  aver- 
age loss  occurred  1^,  str^^ding. 
Both  Iciase^  taKcn..togett^r„ ex- 
ceeded SI.  per  cent.,.  Cut  .neither 
tf^cen  singly  reached  that  amount: 
—Held,  that  p^rol  evidenqe.  of 
usage  of  under  writers  np,(t9\pay 
for  losses  of  boats  so  slung  was 
inadmissible,  and  that  average 
losses  indivi^uslly;  U$m  than  3/. 
per  cent.,  but  exceeding  that  sum 
if  taken  together,  wiight  be  )oMli 
so  as  to  eharge  the  assurers  ori  the 
memorandum.  Blaekttt  v.  The 
Royal  Exchange  Assurance  Com" 
fony,  H.  1831.  266 

INTEREST. 

See  Limitations. 

,  INTERPLEADER. 
See  SatKiFF. 


IRREGULARITY. 


'  I    , 


See  PaacTioi,  {Irregiikirityi) 


I 


•      » 


JUDGE'S  ORpEja.    . , 

See  J0OOUENT  AS  t^  cA^s  bp 

NoKsniT. 


JUDGMENT, 
See  Scire  Farias. 
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t 


I  III         I      ' .  I     // 


JUDGMENT  A«  IN  CASE  l)F 


■ 


After  a  new  trial  gi;ant(9dr  th«  defend- 
ant took  the,  record,  doi^n  by. pro- 
.  viso.    Qn -motion  .by.  A«i  plaiatifT, 


rn 


iHMnc  TO  tn 


wof  6rd«r  w«i  mtk^tf  hf  the* Judge 
at  th«  asMies  to  put  oflP  the  trkd 
ifor  tb^  a1)senee  of  a  ttiaterial  wit. 
^'ness,  on  tfie  plain  tifTs  undertaking 
to  enter  the  cause  for'  trial  at  t!ie 
next  assizes.  The  court  gran^ 
judgment  as  in  case  of  a  nonsuit, 
for  m%  pfQoee dinjf  ^o  trial  |it  ihe 
latter  assizes,  though  the  juage's 
order  had  not  been  naade  a  rule  of 
court.  Jones  v.  Pritchard^  E.  1832. 

Before  Reg.'H.!*  WcU^'Keg.  1.  s. 

58^  ibur  days'  notice  of  motion  for. 

judgment  as   id  case  of  fiohstii^ 

rmiist,  have  been  given  in  Exche- 

'^quer,,  but  there  was  no  ruTe  to 

,  enter  the  issue  as  in  the  Kitig's 

Bench,     Coaltsxcorth  v.  Martin,  M. 

)$31.  169 

III  affidavit  for  judgment  as  in  case  of 

'nonsuit,  It  must  DC  directly  swotn 

that  the  cause  tvas  at  issue  fn  the 

f roper  terip.     Smith  v.  Pardffa, 
L  1831.  ,       '284 

Dqcketing  the  issue  without  docket- 
ing the  judgment,  and  thp  debt, 
.'damages*  and  '  costs  recovered 
thereby,  is  not  a  sufficient  docket- 
ing a  judgment  within  4  &  5  f F. 
&  M.  c.  «0.  ^  THei^efore  where  a 
committee  of  a  lunatic,  against 
whom  a  judgment  "had  been  ob- 
tained but  not  duly  docketed,  paid 

subsequent  to  the  judgment,  it 
was  held,  rliat  hv  was  notiliaUe  bA' 
f6r  money  had  and  recctved  to  the 
us^  of  the  plainttlF,  who  claimed 
as  tenant  bv  elegit  trader  the  judg- 
mktit\  for  it  was  liis  fii'stduty  as 
committer  to  keep  down  the  in- 
terest on  the  mortgage.  Braith- 
^aite  isird  an^ktr,  assignoea  of 
Urpwoodt  a  bankrupt,  :v.  Watts, 
H.  1832.  «93 

See  Costs  of  thb  Day. 

:      JUROR. 
See  Trial. 
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L«S>ACY' DUTY. 

A  testator  devised  liereditamenU  to 
R.  •/.  ii  W,  J,  and  their  heirs,  to 
hold  to  their  use  during  th^  life  of 
C.  i*.,  ^nd  declared  th^t  after  the 
'deatli   of  (^.    T*   Uiey   and   their 

'  ,  heirs  should  stand  seised,  to  the 
use  and  intent  ^liat  /.  T,  should, 

■  during  his  life,  receive  out  of  the 
said  hereditaments,  and  the  rents 
thereof,  an  annuity  or  clear  yearly 

J  ,  rent  charge  of  £500,1  payable 
',  quaiterly«  tbe  first  paynKot  to  be 
'made  on  such  quarter  day  as 
should  next  happen  after  the  death 
of  C.  r.,  with  power  of  distress 
and  entry,  subject  to  which  an- 
nuity be  gave  one  naoiety  of  the 
hereditaments  in  fee  to  R.  J.»  and 
the  other  for  life  to  ^.  J. ; — Held, 
,  that  this  was  a  ^'  gift  by  way  of 
annuity  out  of  or  charged  on  real 
estate,  subject  to  legacy  duty  by 
55  G4  8.  c.  184.  sched.  part  3,  and 
to  be  paid  in  the  first  instance  by 
R.  J.  and  W,  /.  Attomfy  Qant- 
\  ral  v«  Jackson  and  another,  H. 
1831.  .  {0 

A  testator  bom  in  Scotland,  but  hav- 
ing resided  many  years  in  India  as 
a  surgeon  of  one  of  the  kill's 
regiments,  died  there,  leaving  real 
and  personal  property  situated  in 
,  India,  but  no.  assess  in  England. 
By  his  will  and  testamentary 
papers,  he  left  the  whole  of  his 
property,  in  equal  divisions,  to  his 
four  natural  children,  or  the  survi- 
'  vors  of  them  and  their  heirs,  sub- 
ject to  some  small  legacies  and 
annuities.  Hii  executors  having 
obtained  an  Indian  probate  paid 
the  debts  and  bequests,  and  con- 
verted the  principal  part  of  the 
dilate  intpii|Mip^,.^c^:t)ie|f)ant 
to  their  bankers  in  England,  and 
invented  it  in  the  fbnds  m  tiieir 
own  names.  Proceedii^gs  in  t^piMtj 
wereilfterwardacomniefteed  against 
them  in  Engloiid  to  di^ternnne  ske 
bteimj^  'of  the  ttMoMty  liBga»ena, 
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aU  the  tmfM^r'flt'chfldnD:  havioff 

,,f^^^x    '^^^  *^pk  ^^^  transferred 
I'ipto  the  name  of  the  accountajit- 
.  general  of  the  court  of  Chancery, 
And  the  court  made  a  decree  as- 
certaining tlie  shares  of  the  several 
dalmkots:— Held,     thdt    legaty 
duty  Was  not  payable  6n  the  lega- 
'  de^,  annuities,  or  shares  of  resfdue 

'betfueaihe^.    Jackson  v.  Forbes,  K. 
1852.  '  854 

A"  testator  being  a  Subject  of  tlie 
Vnked  States  and. resident  thel^e,  kt 
^is  death  appointed  executors  beihg 
.British  'subjects,  living  in   Great 
Britain,  and  bequeathed  legacfes 
to    Briilsh    subjects    resident    at 
bome  and  in  India,  and  to  Ame- 
ricans.    The  legacies  to  the  resi- 
dents in  India  and  America  were 
paid  abroad    from   the  testator's 
assets  in  those  countries,  and  the 
surplus  assets,   which    ultimately 
became  available  for  the  payment 
of  the  legatees  in  Great  Britain, 
being  partly  in  tlie  British  funds 
_^nd    partly    remitted    here    from 
'India,  were  placed  in  the  Bank  of 
£i)g;lai^d^  in  the  name  of  the  ac- 
countant-genera}, to  the  credit  of  a 
'suit  in  Ciiancery,  commenced  by 
the  British  legatees : — Held,  that 
tl^e  testator  not  beitig  a  British 
.subject^  his  personalty  wherever 
situate  wa^  ipreign,  and  that  His 
legacies  were  not  liable  to  legacy 
duty.     In  Tf  estate  and  ^ech  •of 
Chade$  Key  Brute,  deceased,  T. 
mz.  '  4t5 

LETTEH. 

See  ,ViKv^  .. 

EIMITATIONS,  STATUTE  OF. 

'  '•  ■.    '       '  '       ,1-    .' 

A  ptiywent;  milde  within  six  yearp,  of 

MM^reat  wiich  had  beoepe,  fine 

'  itpNsaa  note  more  (ban  six  years 

Hgo^t :  i9T  auQcient  ^o*  takp  th<^  p^e 

^nlF.'Of  tlie-rtaiute  of  limi^^ifiBs, 


..n^ejlhe  90ta  p^^nnaii^in  tb^baf^^is 
M»f  .tW  pforeehTfMcb.a  p^l^Jept  is 
.within  the  prpviAo ii^  9  6[,  i,  c..]li. 
,a,  J..  ^  is  therefore  iwt  afiected 
by  that  act,,    Beale^  v,  Gru^slaie, 

IvyATERIAt  EVIDENCE. 

•'     SceViiira.  I 


«    f 


1' 


.iMISNQMXR. 


• ,  I 


A  jPafty  arrested  as  t^iKam  tienry 
!^arffell  will  not  be  discharged  okit 
.,of  custocly  on  filing  (coipmon  ball, 
on  the  ground  that  his  real  name 
^'s  ndlujwi  Hamilton  Maswell,  when 
plaintin  swears  that  defendant  was 
l^nown  to  him  for  five  years  by  the 
.  iiame  of  IVilUum  Henry,  and  had 
told  him  that  was  his  name,  and 
had  -figned  an  agreement  with 
other  parties  in  which  he  was  'de- 
scribed as  William  Henry,  thus ;. 
IT-  //.  Maxwell,  Weston  v.  Max- 
well^  H.  1832,  (and  see  Reg.  Gen. 
H.  2  Pr.  4,  Reg.  l.s.  32.)       i7S 

MORTGAGE.      ''.', 
See  Shi^s. 


/; 


NBW  TRIAL  AND  NOliISUIX. 


«  J     ( 


Where  an  action  it  brought  for.|/^s8 
thm  £tO,^  and  ao  leayei  to  mqye, 
or  miedirectidn  have  oqoutred,  jthe 
court  ^ili  not  grant  a  XKe;w,  u'j^, 
thougb  the  verdict  beifor  defendapt. 
YotMgr  Gent.  V.  Hanri9,  M.  l^^l. 

167 

SubrnMsion  to  the  opinion  of  a  ju^ge 
deckred  by  him.  at  die  trial  to'^be 
fbr  a  nonsuit,  does  not  estops  a 
motion,, ibr  a  new  trial  ^if  his 
opinion  be  incorrect.  *  Alexander 
V.  Barker,  M.  1831.  140 

After  right  of  iitay  ill  pleaded.  See 
Plbadimo.  , 


7^Q 


iiswmKV&tfU^ 


••  .i 
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The  rejection  '«f  ^dvldMde,  which  if 
admitted  would  not  alter  the  case, 

^  or  establiflh  any  faeti  not  already 
proved  by  other  means,  is  nut  a 
ground  for  a  new  trial.  Alexander 
V.  Barker,  Mv  1  pf5; . .  . , ,  140 

NOTICE  OF  TRFAL. 

Two  clear  days'  notice  must  be  given 
excltMiveofan  intervenivi^Sunday. 
Or&jean  v.  Manrmgf  T.  163S.  7t6 


PARLIAMENT. 

See  Electiok. 

Costs  incurred  by  opposic^  a  pe^^on 
against  the  return  of  a  member  to 

Sarliament  may  be  recovered  ujor 
er  9  G.  4.  c.  22.  s.  57.  and  a.  63. 
against  one  of  two  persons  who 
have  signed  it.  Remittitur  of  da- 
mages where  judgment  was  by 
default  in  debt  on  a  remedial  sta- 
tute. Gumey  v.  Gardom  and  ano^ 
tier,  (in  Error,)  T.  1832.  616 

PARTICULARS  OF  DEMAND. 

If  n  particular  of  demand^  stating 
dates  and  iteoNi  fully,  exceed  three 
Iblios,  and  plaintfiT  give«  notice  to 
idefendant  aceordmgfy  niMler  Reg. 
^Om.  Trin.  1  W.  4,'thd  «ioart  wftl 
^onikBt^a  fbll  paMoalar  ^td  be'de*- 
li^ered  th^  defend£bit  od  pdynieM 
of  costs  and  ti^ng  short' ivotde«' erf 
4rial,  if  necesssry^  thcidgh  he  may 
have  had  fall  pardeukrtfbefbre  the 
action  watt  browght.  Jrnnm,  Gent^  ^ 
Xlhildy  H-  1882.  «0« 

Particobra  of  demand  ln(ving  been 
delivered  (O  the'defendairfb'attov- 
taey  under  a  jtidge^s  ondei'^  another 
lorn  "Hf  partioulwfl  whs  EfterwardB 
aonexfidi  to  the  -  record  by  tke 
tolatntiflTs . '  atibomeyi  ;  puratMinfe:  •  >  to 
fiei^  Gevk'.  Tnn.  i  'W\^4^-^  >flnd 
fyf  I m  •  ca|i3M iof  thb  ^tieolarp  «f 
demand,  :4Mit*  in  'factiMcmpqaiiing 


iiUrtkn  niO  stalM  ini»e  ipA4^^t» 

delivered  to  tli0  d^ebdant.     The 

plaintiff's  evidence  at  the  trial  was 

'  confined  to  the  items  eteinstvely  set' 

Ibrth  in  the  parricvlar  annexed  to 

:che  record.  The  defendant's  cotm- 

sel  not'  b^ing  prepared  to  prove 

the  delivery  of  the  y^rficutors  to 

the  'defendant*^  attorney  nnder  the 

judged  ortler,  did*  not  apply  for  a 

•VK^suit.    The  court  granted  a  new 

tria>,'Wiiihout  costs,  but  refused  tb 

enter  a  nonsuit.    iiofg^Y,  Harfk^ 

E. 1832.  385 

The  plaintiff  having  a  claim  against 
the  defendnnt'for  lepCi  ^aiid  also 
for  stone  taken  from  a  quarry,  de* 
dared  against  hidii*ia  debt^ir  iiss 
and  occupatisa>  with  a  count  far 
money  bad  and  received*  By  die 
particulaiB  debvered  it  appeased 
that  the  plaintiff  sou^t  to  reooTor 
a  stated  snm  for  ibe  v^ae  of 
certain  desaribed  quantities  of 
stone.  Before  the  trial  the  plaintiff 
coounensed  another  action  against 
the  defendant  in  ease  for  inspio- 
perly  quarrying  stone,  with  a 
count  in  trover  for  stones  and-  de- 
livered particalats  c)aia)iii|^  die 
saqie  sum  as  before  (sr  similvr 
quantitiesof  stone.  At  ibe^rst  trial 
tJbe  plaintiff  confined  bisevideace  to 
th^  daim  for  rent,  aad  obtained  a 
general  vecdiot.    At  thd  second 

'  trii^l  he  ^d,  A, verdict:  for  tbevalfB 
of  tl)q. stone  taken) rmptay:--^ eld, 
Xhat  the  pUimiff  baiPiitt  ^atinot 
demands  against  the  defendaot, 
one  of  which  was  not  advaooed  by 
him  at  tlie  trial  of  the  first  action, 
the  tori;  w^s  not  thereby  waived, 
Hpd  oonsequQiHly  thlit  the  second 
action  was  not  barred  by  any  fornor 
jecov/^y»,  Hf^Uey  v*.  Gran,  EL 
185^  ,     ,SSO 
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^1         '4         t«' 


W^^r>9  ,  nv?my  Iia0.,b%(|i .  paid  into 

,cx)vr^in  pursuaac?,  pf  43  G».3*,c. 

/^§,^d  7  9^^G.  4.:c.  71.  in  liHi 

of  jputiing.ui.biail  beilaw  avd  pev- 

fec^oc  )lf^l  a^Y?,  iKid  plaitoiiff  be- 

.having  pbta^ned  a  varjici,  he  can 
XMjIilyiaaueexecutioj)  far  finy  suryiliis 
wl^ic)).  (le  may  have  f^cpvered. 
Bern  y^Pj^ke,  H.  1632*  dilH 


-r  » 


PERPETUITfES. 


By^  nmrnage  ftettlemetit  certaiti  pre- 
Mistfs  were  conveyed  to  trosteea  to 
'  tbe  use  of  the  husband  and  bis  as- 
sigat  for  life,  remainder  to  trasteee 
'Uyfyreservecdtitingent  remainders 
during  his  Hfe,  and  aAer  his  death 
that  the  wife,  if  surviving,  should 
receive  the  yearly  charge  oT  25/, 
Ibv  her  life,  and  snhjeet  thereto  to 
tbia  Qse  of  aH  or  such  one  or  more, 
(exoliiaively  of  the  other  or  others 
of-  the  chtldreo  or  rtmoter  issue  of 
abe  tenant  for  Hfh  by  hit  wife,)  as 
t&e*  tenant  for  life  and  his  wife 
•afaould  jointly  appoint,  or  in  d^ault 
'oi  sneh  joint  appointment  as  the 
survivor  should  appoint.    Power 
'of  >9i^  by  tlie  trustee9/or  the  time 
^efefif ,  with  the  consent  in  writing 
of.  the  tOMint'  ibr   Hfe  and  his 
•wife^  or  of  the  survivor,  and  af^er 
»tha'«doe*ase  of  such  survfvof,  txt 
^(k''dit»etim  of  the  trustees  at  tras- 
^te  frr  iht  time  being.    A  subse^ 
^ent clause  provided  for  a  change 
4>f  tmattes.   The  tenant  for  life  and 
faia  wife  joined  with  the  trustees 
in  a  ■  ieontraet  of  sale  and  eonvey- 
aiince   under  the  above  power ';-- 
Held,  that  they  could  make  a  good 
title    to  the  purchaser,   notwith- 
standing thet  iide^  Agamst  perpe- 
tuites.     Boyce  and  others  v.  Han^ 
ning  and  otiori^Jl*'  IfSM;  327 


/i.>.  '.;    See BARtiaiusNS* 

f  , 
•  •  1  1    ii         i<  I     '»         • 

PLEADING. 

See  AaprnuTiov.  Awt  Awhhd — 
Smuoglino. 

9 

Wl^fe  it  waa  atafediu.  pleading  that 
oertain  persons  were  >  seised  as  of 
fee  of  premises,  and  used  the 
same  as  a  school-house^  and  for 
the  reside^c^^'bl^  ^e  '^eKo61master 
thereof,  and  that  they^  being  so 
seised  appointed  a  schoolmaster : 
— ^Held,  that  no  objection  arose 
on  producing  a  deed  showing  them 
to  be  seised  in  trust  only,  ai\d 
limiting  the  nature  of  the  appoint- 
ment and  mode  of  dismissal  of  a 
schoolmaster ;  and  that  the  occu- 
pation by  him  was  incident  to  his 
appointment  as  long  as  that  legally 
continued.  Wilkinson  v.  Malin,  T. 
1892.  5H 

An  appointment  to  the  situation  of 
soboNairaastf  r  under  a  conv^yiinci/ft '  • 
to  charitable  #use8  may  be  made 
withwit  wfiting.  •16. 

A  replication  to  a  plea  of  Uborum 
tenemesdum  stated^  that-  the  pre^ 
miaes  in  ^uestioD  were  'the  ;8esH 
and  freehold  of  the  perscns  named 
HI.  the  plea  as  tnouatees  of  a  chirit*- 
eUe  fufid)  and  in  no  otheb  right 
.whiUev/er;  that  the  preniaeawere 
used  by  >  the  peraoBs  named  aa 
auch  trustees  Ibr  a  tchoo)hoiiae, 
and.  for  the  reaidenoe  of  the  achool- 
inaster.  That  long  before  the  aaid 
times  when  ^cOd^A^.  sohookDaaceor 
waa  duly  i^ppointed  hy -tke-ihtn 
imsUm  of  the  said  charitable'  ivmi, 
upon  •  x:ertaii>.  teams^  i-Thos 'no 
aeisiDy'or'aaiain  iafee  of  the'trua* 
(tees  Khoi.fppflintedthc  plaiotitf 
!waa  ala^d,mor  wave  they  oamed'; 
«o  ^wtrerr  eatiililigxiheni  'to  «iake 
^eienwintiDept  wasi/a^t  ouiy.nbr 
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Wer^  't\k  tt-usts'  pf  tb^  ohaLritabl^ 
fund,  or  die  decfd  et^ting''  them^ 
stated^— Hdd,  cuV^d  by  Vetdlct; 
mtltlmonv.  Malin,  T.  I«32.  544 
A  plea  of  right  of  way  desctibed 
'  the  fine  of  way  Incorrectly, '  and 
plaintiff  had  a  verdict.  The  court 
reftised  a  rule  for  a  new  trial 
order  to  enable  defendant  to 


in 


and  that  it  it  6ouI^  be  i  ejected 
the  d^laratioii  would  he  bad  for 
want  of  allying  the  day  on 
which  a  mafertar  ilk;t  had  taken 
place.  Rifig  V.  Roxbronght  E.  1832. 

468 


ainend,  though  moved  on  paymient 
bP  co^ts,  and  on  affidavit  of  8ur« 
pri^^.     Edwards  v.  Broxon,  M. 

'     1831.  168 

*  \ybere  several  distinct  causes  of 
action,  dne  of  whidi  is  not  sus- 
tainable, are  stated  in  one  count 
in    assumpsit,    general    damages 

•  may-  be  given,  ^ftmg^v*  Raakromgh, 
'  B.  1862^     '  468 

Ayerraeut  of  «;  pron«^  >«Bd^  a 
Whereas  iagoodton  jgeneral  de- 
munrer;  ib. 

Wbere-^e  prteiise'is'laidtopey  on 
fequest  the  Meet  mtpiuB  reqldsUus 
need  not4>e  Jnd  or  piovsd*  -     ib. 


1 1 


''^     !■ 


i\ 


i/oihder  of  ]^Uahtifft.) 


It 


•  I 


Deftndiint  applied  fbr' li  )o^  of 
money  tto  I>.  j1,  who  wte  a  part- 
ner with  several  otheter  in  a  bank- 

'  ing  house.  Nothing  passed  At  the 
time  of  negDciatfng'  i6i  i\ie!  loan, 


A  special  demurrer  is  in  nature  of 
plea  in  biar,  and  mhy  tl^ereftife  be 
had  afler  a  genera!  imparlanee. 

I'ke  eourt  will  not  grant  a^rule 
authorizing  a  plainti£P  to  sign 
judgment  for  irreguianty,  but  will 
le&ve  him  to  take  that  itep  at  liis 
own  peril.  Tfynke  v.  9Po6dmam^ 
£.1882.  492 

Qmitfiei-  4f  counaefa'  si^atvre  is 
necessary  to  joinder  in  demurrer. 

A  party  to  whomia  demurrer  book 
is  deuvered  canhot  srign  jud|^nent 
while  lie  retains' it.    8.  C. 

{Sltmder.} 

«    •  •       ' 

Inadeeikralion  fbt  slondeff^oua  wofds, 
the  stating '  an  'immatertar  ^ect  b 

-  th^indaeement  doee  not  render  it 
n^ceasaty  tb  be  proved,  if  the 
wordd  themselves  support  the  im- 
putittion  complained  of.  Cor  v. 
Tbumason,E.  1882.  411 


•t.;  ( 


Were  f^jpeH^  jblnfed^with 'P.  J 

in  suing  for  money  lent.     Mex- 

mder^^:BdHter;M:lM\l^   '^  ^4^ 

The  dedlAratfon  lly  an  »4mittfi*tfatrix 
stated  ad^bt  to  the  intestate  and 

,    a  promise  to  pay  hikv'in  hH  life- 
times laying  thfe  daiy  on  1»d  Jan. 
•  183*.     The  letters  of  adm^histra- 

,  tion-  were  afterwHtds'stkted  to 
fiaVe  been  granted  to  Ae  pWntiflT 
after'  Ate'intertate's  dfcath,  to  wit, 
on  the  1 1th'  Jan.  18*1  r'— Held,  on 
.  specif  defthi^Ttt*;  that  <W#  date 
Was-re|>nfemte  ^ri^nfteoifirffctent. 


toexcMdetheflhfr'ftotft  toiking  'By^R^.' Gten.'Htl.J2  iT.  4/1  No,  74, 
ft;'    Tb<i  iidvBffWe^'wafe'«fter^ards^       -»•  Ji^Ah^*^  it^^H^^^^^  AiJ\»^ 
nAkdeotftbTttor^&rth^r^ip^nds :   .  , 
'—Held,  that  the*  othfer  partners      '  ftit'W*^  froter  the»  pilainttflrsi  oosa 


oil  the  Metier  b^unt^^whe^Aier  the 
'  g^fiFM^a^  issUi^  'b^'^<^sded  lib  the 
'  Winnie  defblarabiM,  6r  wietber  is- 
sues ai^ejojn^  ^ta'severU  ^^  ik 
Taxation  of*  frosts  incilrrea  before 
the  firstday  of  Easter  Term  1832, 
is  governed  by  R<^^  Gen.  HiL  2 
W.  4,  No.  74,  thou^  it  ia  not  had 
tin  after  tbat  day.  ik 


POST. 
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two  plaintiflTs  resided  in  thi^  coun- 
try. ^iio».  JM.  1831.  ./  ,,W,n. 
A^  XV^h  nisi  for  security  for  cbats.may 
be  obtained  without  affidavit  of 
.previous  fipplication  for  it  to  the 
plaintiff^s  attorney  or  ^ent,  out 
cannpt  then  operate  aa  a  stay  of 
proceedings*      Or  ^emble  wifliout 

that  lerWce  of  process  on  his  wift  I     pptice  of  motion.  ,. 

.0biiUb«goo4,orfa«|TaiaUMi>t)ier    A  4efendant  wkes  such  5  motion 


phactice, 

{/0iiwk  to  Mt§  t»  bOL) 
■  3^thi^t,tiUe., 
(Process  and  iertice,) 


I 

If   one    of  several    defendants    ik 
abroad,  tb«  4K>iurti  will  not  ordet 


defendant  from  pleading.  i|>  abatef- 
men^  m  am  aaupn  €«  .contractu. 
Dam  7,  Margm-  and  others;  H. 

.    1332.  288 

See  mt^  &^  C«n.  T.  ^  ^r. -k 
The.fsppv  of  &  qm  mums  served  on 
defendant*  purported  to  be  direct- 
ed to  the  sheriff  of  Londun.  .Fun- 
ther  it  contained  no  signature  by 
the  clerk  of  the  pleas,  and  the 
notice  to  appear  was  for  an  hnn 
{loasible  day»  viz.  a  day  in  January 
1831 9  the  service  having  taken  place 
in  Decanter  1831 :— Held,  that 
the  service  should  not  be  set  aside.; 
for  the  sheriffs  of  London  and 
AliddksesB  are  hot  one  oflSc^r.;  the 
signature  of  the  clerk  oftho' plea)s 
is  no  part  of  the  writ,  ana  the 
defendant  could  not  be  misled  by 

.    tke  day  named  for  appearance. 
Clutteriack  v,  WUdmoH,  H.  189)3. 

276 

The  notice  «t  foot  of*  serviceebk 
process  Tnust  contain  the  name  of 
iha.  defendant  »»  well  a^th^  writ, 

.,  therefore  wheve  the  writ  joamed  the 

defendant  s^  Chrislo^hei  Hooper, 
andjtbeno^cefubjoiAedwasdirect- 
ed  to  Christopher  IV^ood^  the  ser- 
vice of  the  writ  waa  set  aside  with 
costs,.  H^rigii  v.  Hooper,  H.  1832. 

.  283 


(Security  for  costs,) 

It  is  not  too  late  tt>  mevQ  fi)r  see uri^ 
for  costs  after  order  granted  for 
time  to  plead,  but  before  plea. 
IViison  Y.  Mmchin,  M.  nsi.    166 

Role  for  security  for  costs  discharged 
on  its  a^eerjng  that  one  of  the 


at  his  peril,  if  it  stiould  be  too 
late ;  therefore  he  need  not  ^tate 
how  far  the  proceedings,  liave 
gone,  and  it  is  for  the  plaintifif.to 
show  that  the ,  potion  ja  not  in 
time.  Jones  v.Jones,^,  1832..  216 

.  (Irreguhrify^)  - 

If  after\  rule  obtained  to  set  aside 

'  proceedings  for  irregularity^   the 

dtfaer  party  offers  to  waive  ^rro- 

ceedincs  end  psjy  the  costs  di  the 

rule  nisi,   costs   incurred  aubse- 

2aent)y  to  the  ofler  mUst  &1V  on 
le  eide  which  doei.not  accept  it. 
£/a2/<mv.  S^0cA«ig,M4l831.    165 

Process  on  which  the  day  of  the 
month  and  year  are  not  indorsed 
pursuant  to  Reg.  Gen.  Mich.  1  W.  4, 
will  not  be  set  aside  on  tjbat^  Re- 
count, that  rule  being  merely 
directory.  MMe^r  y.^Z^pod^,  T. 
183U  .112 

Service  of  bailable  process  set  aside 
for  irreguUrj^y  ifioiothp^vingatated 
the  name  of  ^th^  attoqpejr  inuxiedi- 
^tely  retained  by  tfa^  plauitifi^  pur- 
sviantto?  (?.i'2.  c.  23.  Sf  %9u,Shep- 
pard,  Sia^ifffR^y  i^,$ftuif^  Tv,^8S2. 

!  A  plea  deltvef/ed  after,  the,  tiip^  for 
.  pleading  expired  .  but  bej^sre 
jud^3(ient  has  b^fs^^actifally^sign- 
ed»  IS  regular  4  tl^us  yvh^fi  ^  plea 
was  so  delivered,  aa4  pl^ tiff's 
attorney  was  fnformea  tliereof, 
but  afterwards  sigii^d  judgment 
notwithstanding,  it  wa#  set  .iiside, 
with  costs  to  be  p«id  by  him^  Am" 
fikikt  V.  ScmpU,  H*  1 832.  312 
41^  cognovij;  dated  tjhe  3d  NoQember, 
wat.8i§n<|d  byiwoof  three  defend- 
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«nU  on  the  4th,  and  by  the  third 
oo  the  7th.  The  plaintiff's  de- 
mand was  to  be  paid  by  weekly 
instalments,  the  first  being  pay- 
able on  the  5th,  the  plaintiff  had 
power  to  enter  up  judgment,  and 
issue  execution  for  the  whole  up- 
on default  in  payment  of  anv  one 
instalment;  the  first  instaunent 
not  being  paid  on  the  5  th  was  paid 
on  the  8th   to  the  clerk  of  the 

Slaintiff's  attorney.  Judgment 
ad  been  signed  on  the  7th.  After 
notice  of  the  payment,  plaintiff's 
attorney  on  the  8th  gave  notice  of 
taxing  costs  for  the  9th,  but  one 
of  the  defendants  obtained  a  post- 
ponement. On  the  10th  at  ten 
o'clock  A.M.  a  notice  of  taxation 
of  costs  at  two  o'clock  that  day, 
was  received  at  the  defendant's 
house  in  London.  The  defend- 
ant's attorney  went  to  the  mas- 
ter's ofBce  at  two,  but  ultimately 
failed  to  attend  at  three  when  the 
costs  were  taxed. 

Held,  that  the  j  udgment  and  execution 
gainst  all  three  defendants  were 
regular,  and  that  the  execution  of 
the  cognovit  by  one  of  them  on 
the  7th,  related  back  to  the  3d, 
the  date  of  the  cognovit. 

Also  that  the  acceptance  of  the  in- 
stalments by  the  clerk  did  not 
waive  the  default  of  payment  on 
the  5  th,  there  being  no  proof  of 
the  clerk's  authority  to  receive  the 
money,  or  of  any  waiver  by  plain- 
tiff's attorney  when  informed  of 
the  receipt 

Also,  that  under  the  circumstances 
of  the  first  postponement,  a  full 
day's  notice  of  taxation  was  not 
necessary  in  order  to  tax  the  costs 
on  the  10th. 

Sembte,  the  neglect  to  give  one  day's 
notice  to  tax  costs,  does  not  ipso 
facto  avoid  the  judgment  and  exe- 
cution for  debt  and  costs,  the  rule 
of  court  being  directory  only. 
Periy  v.  Turner,  M.  1831.        128 


(Cognovit,) 

A  o^ovit  may  be  given  after  pro- 
cess sued  out,  and  before  it  it 
served.  Kirbcy  v.  JaddiUf  E. 
1832.  499 

Judgment  and  execution  on  a  cog- 
novit embodying  a  matter  of  agree- 
ment of  20L  vuue,  were  set  aside 
with  costs,  for  want  of  a  stamp 
on  the  cognovit ;  but  it  was  suf- 
fered to  remain  cm  the  file,  and 
having  been  afterwards  stamped, 
fresh  judgment  and  executioa  is- 
sued on  It,  and  the  interlocutory 
costs  given  to  defendant,  on  the 
rule  for  setting  aside  the  former 
judgment  and  execution,  were  set 
off  against  the  final  costs  in  the 
cause.  PitmoM  v.  Hun^roft  £. 
1832.  500 

The  pleading  a  plea  before  appear- 
ance, but  within  the  number  of 
days  allowed  for  pleading,  is  not 
such  an  irregularity  as  entitles 
plaintiff  to  sign  judgment  before 
the  time  for  [Heading  is  out.  Nol- 
Uken  V.  Sfvemer,  H.  1832.      304 

{Staying  proceedings^) 

A  plaintiff  paid  into  court  a  sum 
under  40«.  as  a  balance  of  account, 
under  a  rule  for  staying  proceed- 
ings on  so  doing.  The  rule  direct- 
ed the  plaintiff  to  tax  the  costs, 
but  the  clause  that  defendant 
should  pay  them  waa  struck  out, 
in  order  that  as  the  cause  of  actioa 
appeared  to  be  under  40«.,  and 
arose  within  the  jurisdiction  of 
the  county  court  of  the  county 
where  the  defendant  resided,  the 
question  of  costs  might  be  after- 
wards discussed.  The  plaintiff 
taxed  the  costs  and  demanded 
them  from  defendant  at  a  time 
when  the  judges  were  absent  from 
London,  Defendant  refused  to 
pay  then,  but  offered  to  give  a 
judgment  for  them  for  tM  4th 
day  of  the  next  term.  PkiadT 
proceeded  to  trial,  havtog  refused 
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to  acquaint  defendant  whether  he 
^Ment  l&r  9L  further  bidance  or  noi, 
'  and  reeof  eyed  Is,  damaffes.  The 
court  atayedf  the  prooeedfaigs  with 
coats.  Jones,  assignee  of  Thomas 
T.  Oistn,  £.  1882.  M% 

(Refsmier,) 

By  the  terms  of  ^  nnoiDinff  irratis" 

"jsmeantiiotttilyaS^^  *>"' 
die  rule  to  rejoin,  but  also  widi  the 

time  given  by  it,  ao  that  the  de- 
'    fendant  must  rejoin  within  twenty- 
'  four  hom  after  demand  of  remin- 
der.    Clarke  w.  Adams,  T.  1882. 

755 

PRINTING. 

Pkuntiffy  who  had  been  the  pro- 
prietor of  a  new^aper,  agreed 
with  the  defcodanu  that  they 
should  beeone  the  proprietors. 
He  afterwards  printed  it  m  them, 
and  paid  part  of  the  editor's  salary. 
He  made  an  affidavit  pursuant  to 
88  G.  8.  c.  78.  8.  1  &  2.  stating 
himself  to  be  printer  "  and  sole 
proprietor''  of  the  paper  ^— Held, 
that  he  con&d  not  recover  against 
di0  deftndants  for  printinff  it,  or 
ftxr  any  other  act  done  by  nim  to 
further  its  sale  during  the  time  to 
which  the  defective  a£Bdavit  ex- 
tended.     Stephens  v.  Robinson  and 

.    mother,  H.  1882.  280 

PRISONER. 

See  Baii.. 
Daois  V.  Grey.  276 

PRODUCING  DEEDS  AND 

INSTRUMENTS. 

Where  two  partsi  of  a  contract  or%i- 

nallv  existed,  one<  of  which  -was 

'  held  by  each  perty,  and#ne  part 

ia  afterwanii 'lost,  the  court  will 

VOL.  II. 


order  the  other  to  be  produced  at 
the  stamp  office  in  order  to  its 
being  stamped,  though  not  held  in 
trust  for  tne  applicant.  '  Neale  v. 
•5twW,H.  1832.  818 

VHiere  two  parts  of  an  agreement 
by  a  tenant  with  her  landlord  to 
keep  premises  in  repair  had  ex- 
isted, mutually  siffned  by  both 
parties,  of  which  the  reversioner 
had  one :  Held,  that  his  assignee 
suing  for  breach  of  the  agreement 
could  not  compel  the  tenant  to 
produce  his  copy  in  order  to  its 
being  stamped,  for  he  should  have 
applied  to  the  assignor  through 
whom  he  claimed,  or  have  shown 
that  he  could  not  be  found. 

Sembk,  that  if  the  only  part 
which  existed  had  been  destroyed 
in  order  to  evade  an  order  of 
court  for  its  production  by  the 
party  to  the  cause  called  on  to 
produce  it,  he  miriit  be  attached, 
and  a  copy  orderea  to  be  stamp- 
ed ;  but  quctre.  Travis  v.  CoHRns, 
T. 1832.  726 

RECOGNIZANCES. 

Practice  on  moving  for  relief  against 
forfeited  recognizances.  Ex  parte 
Dunk,E.lSS2.  500 

REGISTRY  OP  SHIPS. 

•  • 

See  Shim. 

REGUL^  GENERALES. 

Michaelmas  Term,  1831.  188 

Hilary  Term,  1832.  95$ 

Easter  Term, .  502 

Triniiy  Term, .  761 

{Construction  qf^    See  Practice.) 


Ill" 


REJOrNlNG  GRATIS. 

See  PliActicB  (Refmnder.) 
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REPLEVIN. 

Replevin  for  taking  goods  and  stand- 
ing corn.  Cognizance,  that  by 
deed  of  25th  September  1806,  A. 
{Taylor)  granted  to  B,  (Hodgson) 
an  annuity  charged  on  the  pre- 
mises, with  power  to  enter  and 
distrain  for  arrears,  and 'the  dis- 
tresses '*  to  detain,  manage,  sell, 
and  dispose  of  in  the  manner  in  all 
respects  as  distresses  for  rents  re- 
served on  leases  for  years ;"  and 
that  C.  {Miller^  the  defendant  be- 
low,) as  B.'s  bailiff,  entered  and 
distrained  for  arrears  of  that  an- 
nuity. Plea  in  bar,  that  by  [pre- 
vious] deed  of  7th  May  1806,  A, 
granted  to  D,  (  Walton)  an  annuity 
charged  on  the  [same]  premises ; 
and  for  better  securing  the  pay- 
ment, granted,  sold,  and  demised 
them  to  E,  (Fletcher)  for  99  years, 
with  power  of  distress ;  and  that 
arrears  had  accrued  and  were  due : 
— Held,  1st.  That  as  no  entry  ap- 
peared by  E.  the  first  grantee*  or 
Dv  any  person  in  privity  with  him, 
after  the  demise  of  7th  May  1806, 
no  estate  vested  in  him  at  common 
law  by  that  deed.  2dly.  That  as 
no  election  appeared  by  E,^  the 
first  grantor,  to  take  under  that 
deed  as  a  bargain  and  sale,  pur- 
suant to  the  statute  of  uses,  and  as 
jP.  (Oreen,  the  plaintiff  in  replevin,) 
was  not  shown  to  be  other  than  a 
stranger  to  that  deed,  the  court 
could  not  at  his  request  make  that 
election  for  E.  which  would  defeat 
the  distress  by  B.  under  the  sub- 
sequent deed  of  25th  September 
1806.  Sdly.  That  standing  crops 
could  not  be  distrained  under  the 
clause  in  tlie  deed  of  25th  Septem^ 
her  1806.  Judgment  entered  for 
the  plaintiff  below,  for  damages  for 
taking  the  standing  crops,  and  the 
defendant  below  for  a  return  of 
the  cattle  and  other  goods  dis- 
trained. Miller  v.  Green  (in  error). 
M.  1831.  1 


REQUESTS. 
See  Court  of  Requests. 

SCHOOLMASTER. 

See  Charity. 

SECURITY  FOR  COSTS. 
See  Practice. 

SCIRE  FACIAS. 

A  rule  moved  on  8  &  9  W.  S,c.  11. 
s.  6.  against  an  executor  for  a  act. 
fa.  to  show  cause  why  damages 
should  not  be  assessed  and  re- 
covered on  an  interlocutory  judg- 
ment signed  twenty  years  ago 
affainst  the  defendant,  his  testator, 
vmo  had  since  died,  is  a  rule  nisi 
only.     BfowH  v.  Evatu,  E.   1832. 

339 

SHERIFF. 

In  an  action  upon  23  H.  6.  c  9. 
against  a  sheriff  for  extortion,  his 
connection  with  the  act  of  his 
bailiff  is  sufficiently  establish- 
ed by  producing  the  **'«^^«n'!^^ 
copy  of  a  writ  returned  with 
the  name  of  a  sheriff's  bailiff  in- 
dorsed, and  proving  that  process 
was  executed  by  a  bailiff  of  the 
same  name,  and  that  it  is  the 
practice  of  the  sheriff's  office  to 
indorse  on  the  writ  the  name  of 
the  bailiff  to  whom  the  warrant 
to  arrest  is  delivered,  or  to  adopt 
any  such  indorsement  of  a  bailiff's 
tiame  made  on  the  writ  by  the 
plaintiff's  attorney.  Scott^  qui  tarn, 
V.  Marshall  and  another t  Sheriff  of 
Middlesex,  H.  1832.  257 

Qfi«rrf,  whether  23  H.  6.  c.  9.  be 
repealed  by  32  G.  2.  c.  28.  and 
whether,  if  it  is  not,  the  sheriff  is 
liable  for  extortion  committed  by 
the  bailiff  for  his  own  benefit  ? 

Groods  were  seised  and  sold  under  a 
fi.  fa.  by  a  chief  bailiff  of  a  firan- 
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chise,  having  sole  execution  of 
writs  therein,  after  an  act  of  bank- 
ruptcy committed  by  the  defendant, 
but  without  knowledge  thereof,  and 
before  the  commission  issued  : — 
Held,  that' trover  would  not  lie  by 
the  assignees  against  the  chief 
bailifT,  though  the  property  in  the 
goods  vested  in  them  by  relation 
to  the  act  of  bankruptcy.  Secus 
as  to  the  deputy  bailiff,  who  had 
taken  indemnity  from  the  judgment 
creditors.  Balme  v.  Huiton^  M. 
1831.  17 

Reversed  in  error,  H.  1833.  619 

"Where,  in  a  case  of  a  claim  by  assig- 
nees to  goods  taken  by  a  sheriff 
under  an  execution,  a  sheriff  ob- 
tains the  benefit  of  the  adverse 
claim  act,  1  &  2  fT.  4.  c.  58.  s.  6. 
by  a  rule  calling  on  the  plaintiffs  in 
the  action  and  the  assignees  to  ap« 
pear  and  maintain  or  relinquish 
their  claims  thereto,  sembltt  the 
costs  of  necessary  possession  by 
the  sheriff  will  not  be  allowed ;  but 
he  will  be  suffered  to  withdraw 
from  possession  if  the  plaintiffs  do 
not  appear  to  the  rule.  Field  and 
others  v.  C<ype,  E.  1832.  458 

Qu,  If  the  court  has  power  to  award 
such  costs?  ib. 

SHIPS. 

By  the  register  act,  6  G.  4.  c.  110. 
8.  39.  the  officers  of  customs  are 
directed  not  to  register  bills  of 
sale  of  ships^  which  at  the  time 
they  are  mortgaged  are  absent 
from  port,  till  thirty  days  have 
elapsed  from  their  arrival  in  port. 
Two  ships  and  16-64th  parts  or 
shares  of  a  third  were  mortgaged 
while  at  sea  by  bill  of  sale  to  !V. 
and  Co.,  which  bill  of  sale  was  re- 
gistered by  the  officers  of  customs 
of  the  port  to  vihich  they  belonged, 
before  their  return  to  port.  One 
ship  afterwards  returned,  but  no 
indorsement  of  the  bill  of  sale  was 


made  on  her  certificate  of  registry. 
After   being    insured,  she    sailed 
again  within  thirty  days  on  another 
voysge,  in  which  she  was  lost.   By 
a  bill  of  sale  of  a  subsequent  date, 
(to  which  fV,  and  Co.  were  parties,) 
after  reciting  the  prior  mortgage 
to  them,  the  same  mortgagor  as- 
signed to  /.   and   Co.  the  same 
ships  and  shares,  with  the  policies 
effected  on  two  of  them,  and  the 
sum  payable  by  certain  charterers 
for  the  hire  of  the  third,  with  all 
his  equity  of  redemption  in  the 
said  ships,   freight,    monies,    and 
premises,  subject  to  the  prior  mort- 
gage to   IV,  and  Co.  and  to  their 
power  of  sale.     This  bill  of  sale 
was  also  registered  before  the  re- 
turn of  any  of  the  ships  to  port. 
The  mortgagor  became  bankrupt. 
Two  of  the  ships   returned,  and 
their  certificates  of  registry  were 
duly  indorsed  within  thirty  days, 
with  the  two  bills  of  sale  in  the 
order  of  their  dates: — Held,  that 
the  second  bill  of  sale  was  valid 
under  6  G.  4.  c.  110.  ss.  31.  and 
37.  against  the  assignees  of  the 
bankrupt,  as  to  the  interests  in  the 
ships  which  it  purported  to  assign 
to  the  mortgagees;  notwithstand- 
ing the  mortgagor's  bankruptcv  oc- 
curred  before  the  lapse  of  thirty 
days  after  the  ship  arrived  in  port. 
So  also  as  to  the  policies  of  insur- 
ance and  monies  due  on  the  charter 
party.     Ex  parte  Jones  and  ano" 
ther  in  the  matter  of  Richardson,  a 
bankrupt,  T.  1832.  671 

A  ship  was  mortgaged,  with  power 
of  sale,  in  order  to  repayment  of  a 
sum  lent  on  that  security.  She 
afterwards  sailed  from  England  to 
the  West  Indies,  and  returned  to 
the  Thames  with  a  cargo.  At 
Gravesend,  near  the  end  of  the 
voyage,  she  was  taken  possession 
of  by  the  mortgagee : — Held,  that 
the  accruing  freight  on  the  inward 
cargo  belonged  to  the  mortgagee 
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as  incident  to  the  property  in  the 
ship,  notwithstanding  the  register 
act  6  G.  4.  c.  110.  s.  45.  which 
provides  against  the  mortgagee 
being  deemed  an  owner,  except  as 
far  as  may  be  necessary  to  obtain 
payment  of  his  debt.  KermU  ▼. 
Bishop,  T.  1832.  602 

SMUGGLING.    See  Pleadino. 

Information  under  6  G.  4.  c.  108.  s. 
45.  for  penalties  for .  harbouring 
foreign  spirits  and  tobacco,  tuAU 
to  fopnent  of  duty  on  vnporttUwn^ 
ana  which  Kad  been  imported,  the 
duties  not  having  been  first  paid 
or  secured.  The  jury  found  that 
the  goods  were  imported  in  smaller 
packages  and  casks  than  allowed 
by  law,  and  not  in  order  to  be 
warehoused ;  also,  that  the  defend- 
ants harboured  them,  knowing 
the  duties  thereon  not  to  have 
been  paid  : — Held,  upon  the  con- 
struction of  6  O.  4.  c.  107.  s.  52. 
and  s.  128,  that  they  were  goods 
prohibited  to  be  imported,  and 
were  therefore  improperly  describ- 
ed in  the  information.  Attorney 
General  v.  Key^  and  others,  (ui  Er- 
ror) M.  1881.  Q5 

STATUTES  CITED,  &c. 

If.  3.  (Statute  Merton,  Dower.)  Jones 
V.  Jones.  531 

23  if.  6.  c.  9.  (Extortion.)  Scott  v. 
MarshaU.  257 

27  El.  c.  8.  (Error.)  Gurneyv.  Gor- 
don. 16 

29  C.  2.  c.  3.  (Statute  Frauds.)   420 

3  &  4  fV.  ^  M.  c.  14.  (Heir  and 
Ancestor.)  Brown  v.  Shuker  and 
others.  320 

4,8c5fV.^M.c.  20.  (Docketing 
Judgment.)    Braithvxiite  v.  Watts. 

293 

7  &  8  ^.  3.  c.  4.  (Treating  Act.) 
Uuehes  V.  Marshall  and  others.  1 84 

8  &  9  IF.  3.  c.  1 1 .     See  Scire  Facias. 

4  &  5  Ann.  c.  16.  s.  11.  (Plea  in 
Abatement.)     See  Abatement. 


2  G.  2.  c.  23.  s.  23.    (Taxing  At- 
torney's   bill.)    James    ▼.    OOL 

402,742 

3Z  G.  2.  c.  28.  (Sheriff)  Seott  v.H^- 

shalL  257 

3  G.  3.  c.  19.    (Bradford,  &c  Conn 
of  Requests.)  503 

43  G.  3.  c.  46.  s.  3.  ( Arresc^-Costs.) 

753 
45  G.  3.  c.  67.    (Bath  Court  of  Rc^ 

quests.)  Graham  v.  Broom.  309 
47  G.  3.  sess.  2.  c  xxxix.  (Court  of 

Requests.)  Drems  v.  Coies.  503 
55  G.  3.  c.  184.  (Schedule,  Part  3, 

Legacy  Duty.)  See  Legacy  Dutt. 
3  G.  4.  c.  75.  (Marriage  Act.)  PooU 

v.  Poole.  76 

6  G.  4.  c.  16.  (Bankruptcy.)  Jorv. 
Mahony.  285 

7  &  8  G.  4.  c.  71.  (Distrii^as.) 
See  Distringas. 

9  G.  4.  c.  14.  (Limitations.)  Beaky 
V.  Greenslade.  121 

9  G.  4.  c.  22.  s.  57.  (Costs  on  Pe- 
titions.)   Gurney  v.  Gordoa.     616 

11  G.  4.  &  1  IV.  4.  c.  70.  S.8. 
(Error.)     Gurney  v.  Gwdm.      16 

I  &  2  ^.  4.  c.  58.  s.  6.  (Adverse 
Claim,  or  Interpleader  AcL)  See 
Sherifv. 

STAYING  PROCEEDINGS, 

See  Practice. 

STOPPAGE  IN  TRANSITU. 

Goods  were  sent  by  water  carriage, 
and  deposited  in  die  carrier's  ware- 
house at  the  end  of  the  voyage  in 
the  usual  course  of  business  be- 
tween him  and  the  consignee,  nz. 
to  be  delivered  out  to  him  or  kis 
customers  as  they  should  be  want- 
ed, without  being  sent  to  his  resi- 
dence elsewhere  :— ^Held,  that  the 
transitus  was  determined,  and  that 
the  vendor's  right  to  stop  in  tran- 

'  situ  was  gone,  though  he  claimed 
as  such  a  lien  on  the  goods  against 
the  consignee.  Allen  and  another,  ▼. 
G ripper  and  another^  H .  1 832.    217 
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SUNDAY  INTERVENING. 
See  Grqftan  v.  Manning.     725 

TENDER. 

A  tender  in  local  bank  notes  is  good, 
if  the  creditor  does  not  at  the  time 
object  to  their  character  as  such, 
but  insists  on  a  larger  amount 
being  due.  Polglase  v.  Oliver,  M. 
1831.  .89 

TERM  FEE. 

A  term  fee  of  Ss,  4d,  is  payable  to  a 
derk  in  court  in  a  revenue  prose- 
cution at  suit  of  the  attorney-gene- 
ral, though  only  a  subpcena  ad 
respondendum  has  issped,  and  no 
information  has  preceded,  or  sub- 
sequent step  has  taken  place.  At^ 
tcrney^General  v.  Munday,  H. 
1 852.  305 

TRIAL. 

See  Nonsuit  and  New  Trial — 
Notice  of  Trial. 

Wbere  a  first  trial  became  fruitless, 
by  the  absconding  of  a  juror,  be- 
fore an  effectual  verdict  was  re- 
turned, and  the  plaintiff  obtained  a 
verdict  on  a  second  trial : — Held, 
that  the  defendant  must  pay  the 
costs  of  the  first  trial.  Harrison 
V.  Bennett,  T.  1832.  740 

USE  AND  OCCUPATION. 

Counts  for  use  and  occupation  and 
money  had  and  received,  are  sus- 
tainable where  the  defendant  has 
received  rents  and  obtained  attorn- 
ments from  tenants  in  possession, 
under  an  executory  contract  for  a 
lease  to  be  executed  to  him  by  the 
plaintiff  at  a  rent  and  from  a  pe- 
riod to  be  afterwards  ascertained. 
NeaU  V.  Sweeney,  E.  1832.      464 

VENUE. 
The  venue  will  not  be  changed  in  an 


action  on  a  specialty  on  the  ground 
that  the  cause  of  action  arose  in  a 
different  county,  and  that  both 
parties  and  all  the  witnesses  resided 
there,  unless  on  affidavit  of  merits, 
and  that  it  would  be  necessary  to 
call  witnesses  resident  in  Uie  latter 
county.  Lancoiter  v.  South,  E. 
1832.  501 

In  no  case  whatever  can  defendant 
chanffe  the  venue  after  having  ob- 
tained an  order  for  time  to  plead, 
expressed  to  be  granted  ''  on  the 
usual  terms,"  but  he  may  introduce 
a  condition  in  the  order  to  enable 
him  to  move  for  that  purpose. 
Therefore,  where  a  rule  to  change 
the  venue  had  been  obtained  by  the 
defendant  in  a  country  cause,  against 
which  it  was  shown  *for  cause  that 
time  to  plead  had  been  granted  by  a 
judge's  order  *'on  the  usual  terms :" 
the  court  amended  the  order  on 
payment  of  costs,  and  changed  the 
venue ;  for  the  judgment  would  not 
be  delayed.  Notts  v.  Curtis,  H. 
1832.  307 

The  putting  Into  the  post  a  letter  in 
the  county  where  goods  were  made, 
directed  to  A,  in  another  county, 
and  containing  an  invoice  of  the 
quantity,  quality,  and  price  of 
goods  sent  at  the  same  date  to  A. 
by  a  another  conveyance,  is  mate- 
rial evidence  in  the  first  county,  so 
as  to  satisfy  an  undertaking  by  the 
plaintiff  to  give  material  evidence 
there.     Linley  v.  Bates,  T.  1832. 
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WARRANT  OF  ATTORNEY. 

The  subscribing  witness  to  a  warrant 
of  attorney  must  make  affidavit  of 
the  execution;  and  his  signing 
the  jurat  df  the  affidavit  as  the 
commissioner  before  whom  it  is 
sworn,  is  not  sufficient.  Field  v. 
Beacroft,  H.  1832.  283 

WATER-COURSE. 
Water   flowing  over  a  close  prim& 


790 


INDEX  TO  TBI 


facie  passes  with  it  by  a  convey- 
ance of  the  land,  and  uninterrupted 
appropriation  of  such  water  for  less 
than  20  years  gains  a  title  to  it, 
so  as  to  sustain  an  action  for  its 
diversion.  Canham  ▼.  Fukf  M. 
1831.  155 

Indictment  for  a  nuisance  to  a  public 
canal  navigation,  established  by 
statute  in  1763.  Special  verdict, 
that  the  canal  was  carried  across  a 
river  and  the  adjoining  valley  by 
means  of  an  aqueduct  and  embank- 
roent,  in  which  latter  were  several 
arches  and  culverts  :  That  a  brook 
fell  into  the  river  above  its  point  of 
intersection  with  the  canal ;  and 
that  in  time  of  flood  the  water 
which  was  then  penned  back  into  the 
brook  overflowed  its  banks,  and 
was  carried  by  the  natural  level  of 
the  country  to  the  above-mentioned 
arches,  and  through  them  to  the 
river,  doing  much  damage  to  the 
lands  over  which  it  passea :  That, 
except  for  the  artificial  embank- 
ments called  fenders^  after  men- 
tioned, the  arches  in  the  aqueduct 
would  be  sufficiently  wide  for  the 
passage  of  the  river  at  all  times  but 
those  of  high  flood,  notwithstand- 
ing the  increase  of  water  by  im- 
? roved  drainage  of  the  country : 
'hat  the  defendants,  occupiers  of 
lands  adjoining  the  river  and  brook, 
had,  since  the  making  the  canal, 
aqueduct  and  embankment,  height- 
ened certain  fenders,  constructed 
from  time  to  time  as  occasion  re- 
quired on  their  respective  lands,  so 
as  to  prevent  the  flood-water  from 
escaping  over  them  :  and  that  the 
water  had  consequently  in  time  of 
flood  come  down  in  so  large  a  body 
against  the  aqueduct  and  canal 
banks  as  to  endanger  them,  and 
obstruct  the  navigation :  That  the 
fenders  were  not  unnecessarily 
high,  and  if  reduced,  many  hun- 
dred acres  would  again  be  exposed 
to  inundation. 


Held,  that  before  the  court  omiU 
decide  on  the  case,  it  slioDld 
have  been  found —  1.  Whether 
before  the  making  the  canal  em- 
bankment the  landowners  exercised 
any  right  to  raise  the  banks  frooi 
time  to  time,  so  as  to  keep  the 
water  at  all  times  in  the  orainaTy 
channel  and  prevent  its  oTerflow- 
ing  its  banks  in  time  of  flood ;  or 
whether  that  practice  oommeneed 
since  176S,  when  the  canal  was 
commenced.  2.  Whether  the 
course  described  by  the  special 
verdict,  by  which  the  flood-water 
was  conveyed  into  the  river  at  a 
lower  point,  was  the  ancient  and 
rightful  course  or  not.  3.  Whe- 
ther or  not  the  raising  the  fenders 
to  the  present  height  had  become 
necessary  in  consequence  of  the 
construction  of  the  aqueduct  and 
embankment.  Trafford  and  dhen 
V.  The  King  (ta  error t)  H.   183S. 
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WAY. 
See  Plbademg. 


WALES. 

Where  final  process  issued  fron  the 
court  of  Exchequer  on  a  judgment 
signed  in  a  Welsh  Court  of  Great 
Sessions,  before  its  abolition,  hot 
did  not  recite  the  removal  of  the 
judgment  into  the  Exchequer : — 
Held,  that  the  elegit  and  judgment 

'  were  not  inconsistent  for  the  pur- 
pose of  evidence,  though  the  irre- 
gularity might  have  been  the  sub- 
ject of  a  motion.  Doe  d.  Ecasu 
and  another  v.  Oiren  and  others^  M. 
1831.  150,0. 

Execution  permitted  to  issue  from 
Exchequer  on  judgment  s^pied  ia 
a  Welsh  Court  of  Great  Se»aoiis» 
the  costs  having  been  taxed  there, 
without  taking  out  a  snmmoos 
before  a  baron  to  correct  the  tog^ 
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gestion  by  which  the  proceedings 
were  continued  in  excnequer,  ac- 
cording to  R^.  Gen.  M.  1830. 
Rees  Y.  Rees,  E.  1832.  S84 

WILL. 

A  testator  seised  in  fee  of  a  house 
called  PUuhach^  devised  it  to  his 
grand-daughter  Mary^  remainder 
on  her  deaths  without  issue^  to  her 
brother  Walter^  then,  after  several 
other  devises  to  other  grand- 
children, he  gave  and  bequeathed 
to  his  wife  the  mm  of  20/.  yearly 
and  every  year  as  long  as  she  lives^ 
to  be  paid  out  of  tl^e  freehold  estates, 
and  the  lease  of  Penylan^  by  trustees 
hereinafter  named^  and  at  the  same 
time,  notwithstanding  there  will  be 
nothing  to  the  grand-children  as 
long  as  their  grandmother  lived. 
By  the  last  clause,  the  testator  ap- 
pointed two  persons  '<  as  trustees  to 
look  in  that  justice  should  be  duly 
administered  between  the  said  par- 
ties.'*     The  grand-daughter  died 


without  issue,  in  the  testator's  life. 
The  wife  survived  him : — Held, 
that  the  legal  estate  in  Plashach 
did  not  vest  in  the  grandson  Wal^ 
ter,  but  in  the  trustees.  Anthony  v. 
Reesandanother^  M.  1831.   100,  47 

The  preamble  of  a  will  **  as  for  such 
temporal  estate  as  God  has  given 
me,  I  give,  devise,  and  dispose  of 
it,"  was  followed  by  words  of  de- 
vise of  real  property  to  A.  B., 
without  words  of  inheritance,  and 
by  a  residuary  clause  confined  by 
the  will  itself  to  personalty  only : 
— Held,  that  the  preamble  alone 
could  not  operate  to  pass  a  fee  to 
A,  B.  Doe  dem.  Knocker  v.  Ravell 
and  others,  T.  1832.     •  719 

The  will  devised  real  property  to  C. 
D.,  without  words  of  inheritance, 
and  if  he  died  before  the  age  of 
eighteen,  then  declared  that  it 
should  descend  and  go  to  A,  B. : — 
Semb,  that  the  devise  over  raised 
no  presumption  that  the  fee  was 
intended  to  pass  to  A.  B.,  who  was 
not  the  heir  at  law.  t6. 
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